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SUPKEME  COURT  CX)MMISSIONERS. 


(Laws,  1893,  chapter  16,  page  150.) 


Sectiox  1.  The  supreme  court  of  the  state,  immedi- 
ately upon  the  taking  effect  of  this  act,  shall  appoint 
three  persons,  no  two  of  whom  shall  be  adherents  to  the 
same  political  party,  and  who  shall  have  attained  the  age 
of  thirty  years  and  are  citizens  of  the  United  States  and 
of  this  state,  and  regularly  admitted  as  attorneys  at  law 
in  this  state,  and  in  good  standing  of  the  bar  thereof,  as 
commissioners  of  the  supreme  court. 

Sec.  2.  It  shall  be  the  duty  of  said  commissioners,  un- 
der such  rules  and  regulations  as  the  supreme  court  may 
adopt,  to  aid  and  assist  the  court  in  the  performance  of 
its  duties  in  the  disposition  of  the  numerous  cases  now 
pending  in  said  court,  or  that  shall  be  brought  into  said 
court  during  the  term  of  office  of  such  commissioners. 

Sec.  3.  The  said  commissioners  shall  hold  office  for  the 
period  of  three  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice 
of  the  law.  They  shall  each  receive  a  salary  equal  to  the 
salary  of  a  judge  of  the  supreme  court,  payable  at  the 
same  time  and  in  the  same  manner  as  salaries  of  the 
judges  of  the  supreme  court  are  paid.  Before  entering 
upon  the  discharge  of  their  duties  they  shall  each  take 
the  oath  provided  for  in  section  one  (1)  of  article  fourteen 
(14)  of  the  constitution  of  this  state.  All  vacancies  in 
this  commission  shall  be  filled  in  like  manner  as  the  orig- 
inal appointment.  Provided,  That  upon  the  expiration  of 
the  terms  of  said  commissioners  as  hereinbefore  provided, 
the  said  supreme  court  shall  appoint  three  persons  hav- 
ing the  same  qualifications  as  required  of  those  first  ap- 
pointed as  commissioners  of  the  supreme  court  for  a  fur- 
ther period  of  three  years  from  and  after  the  expiration 
of  the  term  first  herein  provided,  whose  duties  and  sala- 
ries shall  be  the  same  as  those  of  the  commissioners  origi- 
nally appointed.  (Amended,  Laws,  1895,  chapter  30,  page 
155.) 
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AMENDED  RULES  OF  COURT. 


3.  [Order  of  Hearing.]— The  court,  in  advance,  shall, 
by  order,  designate  what  cases  shall  be  submitted  and 
when,  having  reference  to  the  order  of  time  in  which  such 
cases  were  originally  docketed.  Advanced  cases  and 
cases  in  which  rehearings  shall  have  been  granted  will 
be  placed  on  the  call  for  the  sitting  of  court  next  follow- 
ing the  expiration  of  the  time  for  serving  briefs  as  pro- 
vided by  the  rules. 

9.  [Briefs.] — Within  twenty  days  after  the  docketing 
of  a  cause  in  this  court,  and  within  the  same  time  after  a 
rehearing  shall  have  been  allowed,  the  party  holding  the 
affirmative  shall  furnish  a  printed  brief  of  his  points  and 
citations  in  support  thereof,  to  the  opposite  party  or  his 
attorney  of  record,  by  whom  in  turn  a  like  brief  in  reply 
shall  be  served  within  twenty  days  after  service  of  the 
first  required  brief,  or,  if  none  such  shall  have  beeji 
served,  then  within  twenty  days  after  the  expiration  of 
the  time  allowed  for  that  purpose.  Before  the  submis- 
sion of  any  cause,  each  party  shall  file  with  the  clerk  of 
this  court  ten  printed  copies  of  the  brief  which  he  has 
furnished  the  opposite  party  or  his  attorney  of  recor.d, 
with  proof  of  service  thereof.  Each  brief  shall  by  num- 
ber designate  the  several  pages  of  the  record  containing 
matter  bearing  upon  the  questions  discussed  in  such  brief. 
Every  reference  to  an  adjudicated  case  shall  be  by  the 
title  thereof,  as  well  as  by  the  volume  and  page  where  it 
may  be  found,  and  the  particular  edition  of  any  text- 
book referred  to  must  be  given  in  connection  with  the 
cited  page  or  section  thereof. 

13.  [Capital  Cases — Suspension  of  Sentence.] — In 
all  criminal  cases  brought  on  error  to  this  court,  where  it 
appears  that  the  court  below  has  passed  sentence  of  death 
upon  the  plaintiff  in  error,  it  is  ordered  that  the  sentence 
and  judgment  be  suspended  until  the  further  order  of 
this  court,  and  it  shall  be  the  duty  of  the  clerk  to  indorse 
such  suspension  upon  the  transcript  filed  in  said  cause 
and  immediately  transmit  a  certified  copy  thereof  to  the 
officer  charged  with  the  execution  of  said  sentence. 

(viii) 


See  page  xlix  for  table  of  Nebraska  cases  overruled. 


The  syllabus  in  each  case  was  prepared  by  the  judge  or 
commissioner  writing  the  opinion. 


A  table  of  statutes  and  constitutional  provisions  cited 
and  construed,  numerically  arranged,  will  be  found  on 
page  Iv. 
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City  of  Omaha  v.  Samuel  Hawver. 

Filed  June  16, 1896.    No.  6747. 

h  Hnnicipal  Corporations:  Dedication  for  Street:  Evidence. 
Where  the  acts  of  an  owner  of  real  estate  are  relied  upon  to  prove 
that  he  has  dedicated  it  to  the  public  the  acts  must  be  such  as  to 
clearly  manifest  an  intention  on  his  part  to  dedicate  it,  and  the 
public  must  have  so  acted  with  reference  to  the  property  as  to  in- 
dicate an  intention  of  acceptance  of  the  property  dedicated. 

1  Dedication:  Evidence.  Acts  of  an  owner  which  amount  to  a  dedi- 
cation of  his  property  to  the  public  must  be  such  as  indicate  an 
abandonment  of  the  use  of  the  property  exclusively  to  the  public. 

$. :  .    The  plaintiff  owned  an  unplatted  tract  of  land  in 


the  limits  of  a  city  so  situate  that  Sixth  street  of  said  city,  if  ex- 
tended, would  pass  through  it.  Before  said  street  was  extended 
through  his  land  he  sold  a  part  of  the  tract,  conveying  it  by  metes 
and  bounds,  one  of  the  calls  in  the  conveyance  being  so  many  feet 
5  (1) 
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to  the  west  line  of  Sixth  street.  Held,  That  this  act  of  the  owner 
was  not  alone  sufficient  to  sustain  a  finding  that  he  had  dedicated 
any  part  of  his  land  to  the  public  to  be  used  as  a  part  of  said 
street. 


4. :  .    Certain  acta  of  an  owner  of  real  estate,  from  which 

it  was  claimed  he  had  dedicated  to  the  public  a  part  thereof,  set 
out  in  the  opinion,  and  held  not  sufficient  to  sustain  a  finding  of 
such  dedication. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Davis,  J. 

E.  J.  Cornish  and  James  H.  Macomher^  for  plaintiff  in 
error. 

Keferences:  Harding  v.  Jasper,  14  Cal.,  643;  State  v. 
Trash,  27  Am.  Dec.  [Vt],  559;  Carter  v.  City  of  Portland^ 
4  Ore.,  339;  Bartlett  v.  City  of  Bangor,  67  Me.,  460;  Totcn  of 
San  Leandro  v.  Ij€  Breton,  72  Cal.,  170;  Meier  v.  Portland 
Cable  R.  Co,,  16  Ore.,  500. 

Leavitt  BurnJiam  and  Alfred  Pizey,  contra. 

References:  McDaniel  v.  Mace,  47  la.,  510;  Bushman  v. 
Gibson,  15  Neb.,  676;  Sanford  v.  Covingtwi,  12  Ky.  Law 
Rep.,  450;  Graham  x\  Hartnett,  10  Neb.,  521;  Inoi^i  v. 
V.  Di^pxon,  9  How.  [U.  S.],  10;  In  re  Beach  Avenue,  70  Hun 
[N.  Y.],  353;  Princeton  v.  Templet  on,  71  111.,  69;  Hiatt  v. 
Brooks,  17  Neb.,  33;  Burlington  &  M.  R.  R.  Co.  v.  Wendt, 
12  Neb.,  76. 

Ragan,  C. 

Samuel  Hawver  brought  this  suit  in  the  district  court 
of  Douglas  county  against  the  city  of  Omaha  to  recover 
the  value  of  certain  of  his  real  estate  which  he  alleged 
the  city,  without  any  authority  of  law,  had  on  the  19th  of 
November,  1888,  appropriated  to  its  use  for  the  purposes 
of  a  street  So  much  of  the  answer  of  the  city  as  is  ma- 
terial here  was  as  follows:  "The  said  city  denies  that  on 
the  19th  day  of  November,  1888,  it  entered  upon,  seized, 
or  took  possession  of  and  appropriated  to  its  use  the  said 
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strip  of  ground  in  controversy,  but  in  that  behalf  alleges 
the  fact  to  be  that  said  strip  of  ground,  long  prior  to  said 
date,  had  been  duly  dedicated  by  the  plaintiff  to  the  pub- 
lic as  a  public  highway  and  for  the  use  of  the  public  as  a 
public  street."  Hawver  had  a  verdict  and  judgment  and 
the  city  has  brought  the  case  here  for  review. 

1.  Hawver  owned  what  is  known  as  "Tax  Lot  11"  in 
section  26,  township  15  north,  and  range  13  east.  On  one 
side  of  this  land  was  what  is  known  as  "Credit  Foncier  Ad- 
dition," to  the  south  line  of  which  extended  Sixth  street 
On  the  other  side  of  Hawver's  land,  crossing  an  imaginary 
extension  of  said  Sixth  street  at  right  angles,  was  Ban- 
croft street.  An  extension  of  Sixth  street  in  a  straight 
line  from  the  south  side  of  "Credit  Foncier  Addition"  to 
Bancroft  street  would  pass  through  Hawver^s  land.  It 
is  not  disputed  that  in  November,  1888,  the  city  of  Omaha 
extended  Sixth  street  from  the  south  line  of  "Credit  Fon- 
der Addition"  to  Bancroft  street,  and  in  so  doing  appro- 
priated a  strip  of  land  60  feet  in  width  and  1,287  feet 
in  length  through  said  tax  lot  11,  but  the  contention  of 
the  city  is  that  the  strip  of  ground  so  appropriated  by  it 
for  the  extension  of  Sixth  street  had  been  prior  to  that 
time  dedicated  to  the  public  for  the  purposes  of  a  street 
by  Hawver,  and  this  was  the  only  point  litigated  in  the 
court  below.  At  the  close  of  the  evidence  the  city  re- 
quested the  court  to  charge  the  jury  as  follows:  "You  are 
instructed  that  if  you  find  from  the  evidence  that  prior  to 
the  commencement  of  this  action  the  plaintiff  dedicated 
the  strip  of  ground  in  controversy  as  a  part  of  Sixth 
street,  it  would  be  your  duty  to  return  a  verdict  in  this 
action  in  favor  of  the  defendant."  The  court  refused  to 
give  this  instruction  and  limited  the  jury  to  a  considera- 
tion of  the  value  of  the  real  estate  of  Hawver  appro- 
priated by  the  city  for  the  purposes  of  Sixth  street.  If 
the  evidence  introduced  before  the  jury  would  have  sup- 
ported a  special  finding  that  Hawver  had  dedicated  the 
real  estate  to  the  public  for  the  purposes  of  a  street,  then 
the  court  erred  in  refusing  to  give  the  instruction  re- 
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quested.  The  evidence  introduced  on  the  trial  directed 
to  the  question  as  to  whether  Hawver  had  made  a  dedi- 
cation of  the  real  estate  was  as  follows:  In  July,  1885, 
Hawver  sold  and  conveyed  to  one  Kasper  an  acre,  more 
or  less,  of  said  tax  lot  11.  The  real  estate  conveyed  was 
described  by  metes  and  bounds,  one  of  the  calls  in  the 
conveyance  being  the  west  line  of  Sixth  street. 

Q.  You  may  state  whether  or  not  any  plat  was  pre- 
sented to  you  at  the  time  of  making  this  land  contract 

A.  Yes,  sir. 

Q.  Describe  that  plat  as  near  as  you  can. 

A.  It  was  not  an  engineer's  plat  It  was  a  sketch  that 
he  had  drawn  off.  He  said  he  had  drawn  it  to  a  scale 
and  showed  me  how  Sixth  street  would  come  through 
Ann  Arbor  street  and  Castellar  street,  and  also  the  street 
on  the  east  side  of  the  half  street 

Q.  This  plat  of  which  they  speak  was  a  mere  paper? 

A.  Yes,  sir. 

Q.  You  do  not  know  whether  it  was  ever  filed  or  acted 
upon,  or  what  was  done  with  it? 

A.  No,  sir.  It  was  drawn  up  for  the  purpose  of  show- 
ing what  might  be  done  with  the  land.  It  was  on  stiff 
engineer's  paper. 

Q.  State  whether  or  not  Sixth  street  in  front  of  your 
property  since  that  time  has  been  used  as  a  street  since  it 
was  graded. 

A.  Since  last  year,  I  believe. 

Q.  What  was  it  before  that  time? 

A.  I  understand  it  was  a  street  before  it  could  be  used 
for  travel. 

Q.  Why? 

A.  There  was  a  ravine  in  front  of  my  property. 

Q.  Do  you  remember  the  time  that  Sixth  street,  near 
Bancroft,  was  graded — when  the  dirt  was  taken  out? 

A.  Yes,  sir. 

Q.  When  was  that? 

A.  At  the  time  they  were  grading  Bancroft  street. 

Q.  Who  was  grading  Bancroft  street? 
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A.  The  city. 

Q.  The  contractor  took  the  dirt  off  from  Sixth  and  put 
it  into  Bancroft  street? 

A.  Yes,  sir. 

Q.  How  far  did  that  extend  north  from  Sixth  street  at 
that  time? 

A.  I  would  think  about  three  hundred  feet 

Q.  To  the  point  where  the  gully  commences? 

A.  No,  they  did  not  go  that  far. 

Q.  What  year  was  Bancroft  street  graded? 

A.  I  think  in  1888. 

Q.  Is  it  not  a  fact  that  Sixth  street,  when  Bancroft 
street  had  been  improved  somewhat,  was  graded  prior  to 
1890,  and  in  the  year  1888? 

A.  There  has  been  dirt  taken  out  of  there;  yes,  sir. 

Q,  In  what  year  was  that? 

A.  At  the  time  they  graded  Bancroft  street  I  could 
not  say  the  year. 

Q.  It  was  in  the  year  1888? 

A.  I  could  not  say  the  year. 

Q.  Can  you  approximately  state? 

A.  It  has  been  two  or  three  years  before  this  last  grad- 
ing was  done. 

Q.  That  v/as  on  the  line  of  Sixth  street,  near  Bancroft? 

A.  Yes,  sir. 

Q.  And  extended  up  to  the  point  where  the  land  fell 
off  into  this  deep  gully? 

A.  It  extended  something  like  three  hundred  or  three 
hundred  and  fifty  feet  north  of  Bancroft  street. 

Q.  Who  took  this  dirt  out  of  Sixth  street  near  Ban- 
croft? 

A.  The  contractor  that  had  the  contract  for  Bancroft 
street. 

Q.  He  went  on  there  and  took  dirt  out  and  carried  it 
onto  Bancroft  street? 

A.  Yes,  sir. 

Q.  Was  that  the  contractor  for  the  city  for  grading 
Bancroft  street? 
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A.  Yes,  sir. 

Q.  His  grades  are  made  under  the  direction  of  the  city 
engineer? 

A.  Yes,  sir. 

Q.  Do  you  know  that  fact? 

A.  That  is  always  the  fact. 

Q.  Do  you  know  that  they  are  made  under  the  direc- 
tion of  the  city  engineer? 

A.  I  do  not  know;  they  generally  give  instructions;  I 
only  say  the  fact  as  I  understand  it.  I  do  not  know 
whether  the  engineer  gave  the  instructions  or  not. 

Q.  So  far  as  you  know,  he  might  have  gone  on  and 
taken  it  by  his  own  authority? 

A.  Yes,  sir. 

Q.  Do  you  remember  the  time  that  Sixth  street,  near 
Bancroft,  was  graded — when  the  dirt  was  taken  out? 

A.  Yes,  sir. 

Q.  When  was  that? 

A.  The  time  that  they  graded  Bancroft  street. 

Q.  Who  was  grading  Bancroft  street? 

A.  The  city. 

Q.  The  contractor  took  the  dirt  off  from  Sixth  and  put 
it  in  Bancroft? 

A.  Yes,  sir. 

Q.  What  year  was  Bancroft  street  graded? 

A.  I  think  1888. 

Q.  This  is  the  time  that  this  dirt  was  taken  out  of 
there? 

A.  Yes,  sir. 

So  far  as  the  above  bears  upon  the  city's  exercising 
acts  of  control  over  the  land  in  question  prior  to  Novem- 
ber, 1888,  we  think  the  only  legitimate  inference  from 
this  evidence  is  that  the  city  contractors,  while  grading 
Bancroft  street,  without  authority  from  anybody  went 
upon  the  land  of  Hawver  and  took  away  dirt  and  used  it 
in  grading  Bancroft  street  There  is  no  evidence  that 
this  was  done  under  or  by  the  direction  of  the  city  au- 
thorities, or  any  of  them,  nor  with  their  knowledge,  nor 
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does  it  appear  that  Hawver  ever  knew  or  consented  to 
this  act  of  the  contractors.  Indeed,  it  would  seem  that 
Hawver  at  this  time  was  a  non-resident  of  the  state.  But 
it  is  insisted  that  the  act  of  Hawver  in  selling  and  con- 
veying a  part  of  his  land,  and  describing  the  land  sold 
by  metes  and  bounds,  one  of  which  boundaries  was  Sixth 
street,  is  evidence  sufficient  to  sustain  a  finding  that  he 
had  dedicated  the  land  now  sued  for  to  the  public  for  the 
purposes  of  a  street  All  that  we  know  of  the  so-called 
**plat"  made  by  Hawver  we  gather  from  the  testimony 
quoted  above.  No  plat  of  any  kind  was  offered  in  evi- 
dence on  the  trial,  and  it  is  clear  that  the  plat  made  by 
Hawver  was  not  such  an  one  as  is  contemplated  by  sec- 
tions 104,  105,  and  106,  chapter  14,  article  1,  Compiled 
Statutes.  Hawver  had  not  laid  out  his  land  into  a  city 
or  village,  or  any  addition  to  one.  He  had  not  caused  it 
to  be  surveyed  and  platted  into  lots,  blocks,  streets,  and 
alleys.  In  so  far  as  the  evidence  shows,  he  had  done 
nothing  looking  to  his  land  becoming  an  addition  to  the 
city  of  Omaha,  nor  towards  platting  it  into  lots  and 
blocks.  The  fair  inference  from  the  evidence  is  that  he 
supposed  that  Sixth  street  would  some  time  be  extended 
througli  his  land,  and  that  he  made  a  tracing  of  his  prop- 
erty on  a  piece  of  paper  simply  for  his  own  use  and  con- 
venience; and  in  the  deed  to  Kasper  he  described  the 
land  sold  to  him  as  bounded  on  one  side  by  Sixth  street, 
though  at  that  time  the  street  had  not  been  extended  and 
nothing  had  been  done  looking  to  its  extension.  Where 
the  acts  of  an  owner  of  real  estate  are  relied  upon  to  prove 
that  he  has  dedicated  it  to  the  public,  the  acts  must  be 
such  as  to  clearly  manifest  an  intention  on  his  part  to 
dedicate  it;  and  the  public  must  have  so  acted  with  refer- 
ence to  the  property  as  to  indicate  an  intention  on  its  part 
of  acceptance  of  the  property  dedicated.  {Orahum  v.  Hart- 
nettj  10  Neb.,  517;  Gwynii  v.  Roman,  15  Ind.,  201.)  Acts  of 
an  owner  which  it  is  claimed  amount  to  a  dedication  of 
his  property  to  the  public  must  be  such  as  indicate  an 
abandonment  of  the  use  of  the  property  exclusively  to 
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the  public.  {Irwin  v.  Dixion^  50  U.  S.,  9.)  In  Bushman  v. 
Oibsony  15  Neb.,  676,  this  court  held:  "Where  certain 
lands  in  an  addition  to  a  city,  but  not  platted,  were  con- 
veyed by  metes  and  bounds,  one  of  the  calls  in  the  deed 
being  a  certain  number  of  feet  to  an  alley,  thence  along 
said  alley,  etc.,  there  being  in  fact  no  alley  at  the  place 
indicated,  as  was  well  known  to  the  purchaser,  but  a 
strip  twenty  feet  in  width  was  reserved  for  that  purpose 
when  the  city  in  fact  was  extended  to  that  point,  held, 
that  the  alley  was  not  a  public  one  and  the  purchaser 
could  not  enjoin  the  owner  of  the  fee  from  erecting  bars 
across  the  same."  Tested  by  these  authorities,  the  con- 
duct of  Hawver  in  making  the  plat  of  this  land  and  con- 
veying a  part  of  it  by  metes  and  bounds,  one  of  which 
boundaries  was  Sixth  street,  is  not  alone  sufficient  evi- 
dence to  sustain  a  finding  that  he  had  dedicated  the  land 
in  controversy  to  the  public  for  the  purposes  of  a  street. 
The  court  therefore  did  not  err  in  refusing  to  give  the  in- 
struction asked  by  the  city  and  its  judgment  is 

Affirmed. 


Henry  C.  Spencer  et  ax.,  v.  William  A.  Wolfe. 

Filed  June  16, 1896.    No.  6635. 

L  Adminiatration  of  Estates:  Administrators:  Place  of  Appoint- 
ment: Residence:  Jurisdiction.  Section  177,  chapter  23,  Com- 
piled Statutes,  construed,  and  held:  (1.)  When  a  person  dies  in- 
testate, being  an  inhabitant  of  this  state,  letters  of  admlnistmtion 
must  be  granted  in  the  county  of  which  he  was  an  inhabitant  at 
the  time  of  his  death.  (2.)  If  an  intestate  at  the  time  of  his  death 
resided  outside  this  state,  and  left  here  an  estate  to  be  adminis- 
tered, then  an  administrator  may  be  appointed  in  any  county  in 
which  any  of  such  estate  is  situate;  and  the  administrator  first 
appointed  will  be  entitled  to  the  entire  estate  of  the  intestate  in 
this  commonwealth,  to  the  exclusion  of  administrators  appointed 
afterwards  in  other  counties  of  the  state.  (3.)  The  judgment  of 
a  county  court  appointing  an  administrator  Is  not  void  because 
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the  petition  therefor  does  not  allege  that  the  intestate  was  at  the 
time  of  his  death  a  resident  of  the  state  of  Nebraska. 

2.  Administrators:  Petition  fob  Appointment.  A  petition  for  the  ap- 
pointment of  an  administrator  must  allege  the  necessary  facts 
which  confer  Jurisdiction  on  the  county  court,  and  if  it  fails  to 
do  so  the  judgment  of  the  court  appointing  the  administrator  will 
be  void.    Moore  v,  Moore,  33  Neb.,  609,  followed. 

3. :  :  Descbiption  op  Propebty.    It  is  not  necessary  in  a 

petition  for  letters  of  administration  to  set  out  the  description  of 
either  the  real  or  personal  property  belonging  to  the  intestate's 
estate.    In  re  Miller,  32  Neb.,  480,  followed. 

4. :  .  A  petition  by  a  creditor  of  an  intestate  to  be  ap- 
pointed his  administrator  alleged  that  the  intestate  died  seized  of 
real  and  personal  estate  situate  in  the  county;  that  the  real  estate 
was  worth  about  $5,600;  that  the  personal  estate  was  estimated 
to  be  wortji  several  hundred  dollars.  Held,  That  the  allegations 
were  sufficient. 

S.  Appearance:  Waiver  op  Notice:  Judgment.  Persons  not  under 
guardianship  and  not  minors,  nor  under  other  legal  disability, 
cannot  be  heard  to  complain  of  a  Judgment  rendered  in  a  proceed- 
ing to  which  they  were  parties,  because  the  notice  required  by  law 
of  such  proceeding  was  not  given  them,  when  the  record  discloses 
that  they  voluntarily  appeared  and  participated  in  such  proceed- 
ing. 

1  Appointment  of  Administrators.  Section  178,  chapter  23,  Compiled 
Statutes,  construed  and  held:  (1.)  That  a  county  court  is  not  by 
this  statute  absolutely  required  to  appoint  the  widow  or  next  of 
kin  of  an  intestate,  or  some  person  selected  by  them,  adminis- 
trator of  the  intestate's  estate.  (2.)  If  it  appears  that  the  person 
proposed  for  administrator  is  unsuitable  or  Incompetent,  the 
county  court  is  not  obliged  to  appoint  such  person,  notwithstand- 
ing that  application  may  be  made  therefor  by  the  widow  or  next 
of  kin  within  thirty  days  after  the  intestate's  death. 

Ekror  from  the  district  court  of  Gage  county.  Tried 
below  before  Bush,  J. 

J.  E.  Cobhejfj  for  plaintiffs  in  error. 

References:  Atkinson  v.  Ha^ti/y  21  Neb.,  666;  Estate  of 
Moore  v.  MoorCy  33  Neb.,  515;  Moi^e  v.  Mutual  Reserve  Fund 
Ufe  Assdciution,  13  So.  Eep.  [La.],  170;  King  v.  United 
States,  27  Ct.  CL,  529;  Rutherfof^d  v.  United  States,  27  Gt 
a.,  539;  Sayre  v.  Sayre,  22  Atl.  Rep.  [N.  J.],  198;  Henry  v. 
Roe,  18  S.  W.  Rep.  [Tex.],  806;  In  re  Miller's  Appeal,  32 
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Neb.,  480;  In  re  Washburn's  Estate^  47  N.  W.  Rep.  [Minn.], 
790;  Martin  v.  Gage^  147  Mass.,  204;  Smith  v.  Shernmnj  4 
Ciish.  [Mass.],  408;  Borer  v.  Chapman^  7  Sup.  Ct.  Rep.,  342; 
Mocyre  w  Jordan^  13  Pac.  Rep.  [Kan.],  337;  Success^ian  of 
White,  12  So.  Rep.  [La.],  758;  Estate  of  Sternison,  72  CaL, 
164;  In  re  Estate  of  Dorr  is  j  93  Cal.,  611;  Cramer  v.  Sharp^ 
49  N.  J.  Eq.,  558. 

Murphy  &  Le  HanCj  eontra. 

Reference:  Child  v.  Gratiot,  41  111.,  359. 

Ragan,  C. 

From  the  record  and  the  briefs  of  the  respective  coun- 
sel the  undisputed  facts  in  this  case  seem  to  be  as  follows: 
Charles  H.  Spencer,  a  resident  and  citizen  of  the  state  of 
Iowa,  died  intestate  in  the  state  of  Colorado  on  the  16th 
of  August,  1892.  He  left  a  widow,  Mary  A.  Spencer,  and 
a  son,  H.  C.  Spencer,  residients  of  the  state  of  Iowa.  He 
left  another  son,  L.  E.  Spencer,  a  resident  of  Gage  county, 
Nebraska,  and  he  also  left  a  daughter,  Mary  E.  Dudley, 
a  resident  of  the  state  of  Colorado.  None  of  his  heirs 
were  minors.  At  the  time  he  died  Charles  H.  Spencer 
was  indebted  to  the  German  National  Bank  of  Beatrice, 
Nebraska.  William  A.  Wolfe  was  cashier  of  this  bank 
and,  in  March,  1893,  he  petitioned  the  county  court  of 
Gage  county  to  appoint  him  administrator  of  the  estate 
of  the  intestate.  This  appointment  was  resisted  by  the 
widow  and  heirs  of  Spencer,  deceased,  and  while  the  ap- 
plication was  pending  L.  E.  Spencer  also  petitioned  the 
county  court  to  appoint  him  administrator  of  his  de- 
ceased father.  The  county  court,  however,  refused  to  ap- 
point L.  E.  Spencer  and  appointed  Wolfe,  who  accepted 
the  trust  and  qualified  therefor.  From  this  action  of  the 
county  court  the  widow  and  heirs  of  Spencer,  deceased, 
appealed  to  the  district  court,  and  the  case  was  submit- 
ted to  that  tribunal  upon  the  transcript  of  the  pi*oceed- 
ings  had  in  the  county  court  and  a  judgment  rendered 
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afSrming  the  judgment  of  the  county  court.  To  reverse 
this  judgment  of  the  district  court  the  widow  and  heirs 
of  Charies  H.  Spencer,  deceased,  have  prosecuted  here  a 
petition  in  error. 

1.  The  first  argument  relied  on  here  for  a  reversal  of 
the  judgment  of  the  district  couri:  is  that  the  county 
court  had  no  jurisdiction  to  appoint  Wolfe  administrator 
of  Spencer's  estate.  It  is  not  disputed  but  that  the 
county  court  is  by  the  constitution  and  laws  of  the  state 
invested  with  exclusive  original  jurisdiction  in  the  mat- 
ter of  settling  up  the  estates  of  deceased  persons  and  the 
appointment  of  administrators,  but  it  is  said  that  the 
petition  filed  by  Wolfe  to  be  appointed  administrator  con- 
ferred no  jurisdiction  upon  the  county  court  to  act,  be- 
cause the  petition  did  not  allege  that  Spencer  at  the  time 
of  his  death  was  a  resident  of  the  state  of  Nebraska. 
There  is  no  merit  in  this  contention.  Section  177,  chap- 
ter 23,  of  the  Compiled  Statutes  of  1895  provides:  "When 
any  person  shall  die  intestate,  being  an  inhabitant  of 
this  state,  letters  of  administration  of  his  estate  shall  be 
granted  by  the  probate  court  of  the  county  of  which  he 
was  an  inhabitant  or  resident  at  the  time  of  his  death. 
If  such  deceased  person,  at  the  time  of  death,  resided  in 
any  other  territory,  state,  or  country,  leaving  estate  to  be 
administered  in  this  state,  administration  thereof  shall 
be  granted  by  the  probate  court  of  any  county  in  which 
there  shall  be  estate  to  be  administered;  and  the  admin- 
istration first  legally  granted  shall  extend  to  all  the  es- 
tate of  the  deceased  in  this  state,  and  shall  exclude  .the 
jurisdiction  of  the  probate  court  of  every  other  county." 
This  section  provides  for  the  appointment  of  adminis- 
trators in  two  classes  of  cases:  (1)  When  a  person  shall 
die  intestate,  being  an  inhabitant  of  this  state,  then  let- 
ters of  administration  must  be  granted  by  the  county 
court  of  the  county  of  which  he  was  an  inhabitant  or 
resident  at  the  time  of  his  death;  and  (2)  if  an  intestate, 
at  the  time  of  his  death,  resided  outside  of  this  state  and 
left  an  estate  here  to  be  administered,  then  the  county 
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court,  of  any  county  in  which  the  deceased  left  an  estate 
to  be  administered,  may  appoint  an  administrator;  and 
the  first  administrator,  so  appointed,  becomes  entitled 
to  the  entire  estate  of  the  deceased,  in  the  state,  to  the 
exclusion  of  any  other  administrator  appointed  in  any 
other  county  of  the  state.  Atkinson  v.  Hasty,  21  Neb.,  663, 
is  not  authority  for  the  contention  of  the  plaintiff  in 
error,  notwithstanding  in  that  case  it  was  said:  "The 
jurisdiction  of  the  county  court,  by  section  177,  ♦  ♦  ♦ 
is  made  to  depend  upon  the  facts  that  the  deceased  had 
died  intestate  and  was  at  the  time  of  his  death  an  inhab- 
itant or  resident  of  the  county  in  which  the  court  is  au- 
thorized to  act."  But  it  is  evident  that  the  writer  of  that 
opinion  was  speaking  of  the  first  division  of  said  section 
177.  In  Moore  v.  Moore,  33  Neb.,  509,  said  section  177 
was  construed,  and  it  was  held:  "Where  the  deceased 
was  a  non-resident  of  the  state,  leaving  property  in  this 
state  to  be  administered,  an  administrator  may  be  ap- 
pointed in  a  proper  case  by  the  county  court  of  any 
county  in  which  there  is  an  estate  to  be  administered." 
A  second  argument  in  support  of  the  contention  that 
the  county  court  had  no  jurisdiction  is  "that  the  petition 
filed  by  Wolfe  does  not  allege  that  the  deceased  left  any 
personal  estate  in  .Gage  county,  or  that  the  real  estate  of 
the  deceased  in  the  county  is  productive  of  rents,  or  that 
it  was  necessary  to  sell  such  real  estate  to  pay  the  debts 
of  the  deceased."  The  petition  of  Wolfe  alleged  "that  the 
said  Charles  H.  Speucer  died  seized  of  real  and  personal 
estate  situate  in  Gage  county,  consisting  chiefly  of  real 
estate  ♦  ♦  ♦  worth  about  $5,600.  All  of  such  per- 
sonal estate  being  estimated  to  be  worth  several  hundred 
dollars."  A  petition  for  the  appointment  of  an  adminis- 
trator must  allege  the  necessary  facts  which  confer  juris- 
diction— on  the  county  court — and  if  it  fails  to  do  so,  the 
appointment  and  all  subsequent  proceedings  are  without 
jurisdiction  and  void.  (Moore  v.  Moore,  33  Neb.,  509.)  But 
it  is  not  necessary  in  a  petition  for  letters  of  administra- 
tion to  set  out  a  description  of  either  the  real  or  personal 
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property  belonging  to  the  estate  of  the  deceased.  {In  re 
MiOer,  32  Neb.,  480.)  The  allegations  of  Wolfe's  petition, 
in  reference  to  the  property  situate  in  Gage  county  of 
which  the  intestate  died  seized,  were  sufficient 

2.  Section  195,  chapter  23,  of  the  Compiled  Statutes, 
1895,  provides:  "When  application  shall  be  made  to  the 
judge  of  probate  for  the  appointment  of  an  administrator 
of  an  intestate^s  estate  *  *  *  he  shall  cause  notice 
of  the  same,  and  of  the  time  and  place  of  the  hearing 
thereof,  to  be  given  by  personal  service  on  all  persons 
interested,  or  by  publication  under  an  order  of  such  court 
in  such  newspaper  printed  in  this  state  as  he  may  direct." 
The  county  court  of  Gage  county  ordered  a  notice,  ad- 
dressed to  the  heirs  and  next  of  kin  of  Charles  H.  Spen- 
cer, deceased,  to  be  published  for  three  weeks  in  a  news- 
paper printed  and  published  in  Gage  county,  which  re- 
cited that  Wolfe  had  filed  his  petition  in  the  county  court 
asking  to  have  himself  appointed  administrator  of  the 
estate  of  Charles  H.  Spencer,  deceased,  and  that  the  hear- 
ing of  the  matter  was  set  for  March  4,  1893.  It  is  now 
insisted  that  the  judgment  under  consideration  must  be 
reversed,  because  the  county  court  made  its  order  ap- 
pointing Wolfe  administrator,  without  the  notice  to  the 
heirs  and  next  of  kin  of  Spencer,  deceased,  having  been 
published  as  required  by  the  court's  order.  The  answer 
to  this  objection  is  that  all  the  heirs,  being  of  full  age, 
next  of  kin,  and  widow  of  Spencer,  deceased,  entered 
their  appearance  in  the  county  court  in  the  proceeding 
in  which  the  county  court  made  the  order  complained  of. 
These  heirs  and  next  of  kin  having  voluntarily  appeared 
in  the  county  court  in  the  proceeding  in  which  Wolfe  was 
appointed  administrator,  and  having  resisted  that  ap- 
pointment, it  is  wholly  immaterial  whether  the  notice 
ordered  by  the  county  court  was  published  a  proper 
length  of  time  or  published  at  all  or  not.  Persons  not 
under  guardianship  and  not  minors,  nor  under  other  le- 
gal disability,  cannot  be  heard  to  complain  of  a  judgment 
rendered  in  a  proceeding  to  which  they  were  parties,  be- 
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cause  the  notice  required  by  law  of  such  proceeding  was. 
not  given  them,  when  the  record  discloses  that  they  vol- 
untarily appeared  and  participated  in  said  proceeding. 

3.  As  already  stated,  while  the  application  of  Wolfe 
was  pending  to  be  appointed  administrator  of  Charles  H. 
Spencer,  deceased,  L.  E.  Spencer,  his  son,  a  resident  of 
Gage  county,  made  application  to  the  county  court  to  be 
appointed  administrator  of  his  deceased  father.  Hi& 
mother  and  his  brother  and  sister  all  united  in  his  peti- 
tion. The  next  argument  here  is  that  the  county  court 
erred  in  not  appointing  L.  E.  Spencer  the  administrator 
instead  of  Wolfe.  Section  178,  chapter  23,  Compiled  Stat- 
utes of  1895,  provides:  "Administration  of  the  estate  of 
a  person  dying  intestate  shall  be  granted  to  some  one  or 
more  of  the  persons  hereinafter  mentioned,  and  they 
shall  be  respectively  entitled  to  the  same  in  the  follow- 
ing order:  First — The  widow,  or  next  of  kin,  or  both,  as 
the  judge  of  probate  may  think  proper,  or  such  person  as 
the  widow  or  next  of  kin  may  request  to  have  appointed^ 
if  suitable  and  competent  to  discharge  the  trust.  Sec- 
ond— If  the  widow,  or  next  of  kin,  or  the  person  selected 
by  them,  shall  be  unsuitable  or  incompetent,  or  if  the 
widow  or  next  of  kin  shall  neglect  for  thirty  days  after 
the  death  of  the  intestate  to  apply  for  administration  or 
to  request  that  administration  be  granted  to  some  other 
person,  the  same  may  be  granted  to  one  or  more  of  the 
principal  creditors,  if  any  such  are  competent  and  willing^ 
to  take  it.  Third — If  there  be  no  such  creditor  compe- 
tent and  willing  to  take  administration,  the  same  may  be 
committed  to  such  other  person  or  persons  as  the  judge 
of  probate  may  think  proper."  It  is  now  argued  that  by 
the  provisions  of  this  statute  L.  E.  Spencer,  being  an  heir 
of  Charles  H.  Spencer,  deceased,  his  mother  and  brother 
and  sister  uniting  in  the  request,  was  entitled  as  a  mat- 
ter of  right  and  law  to  be  appointed  administrator  of  hi& 
father's  estate;  but  we  do  not  think  that  a  county  court 
is  by  tliis  statute  absolutely  required  to  appoint  a  widow 
or  next  of  kin  of  a  deceased,  or  some  person  selected  by 


Vol.  49]  JANUARY  TERM,  1896.  16 


Bpencer  v.  Wm/e. 


them,  administrator  of  the  deceased's  estate.  We  tliink 
the  county  court  is  inyested  with  some  discretion  in  this 
matter.  At  any  time  within  thirty  days  after  the  death 
of  the  intestate  there  can  be  no  doubt  but  that  the  widow 
or  next  of  kin  are  entitled,  all  other  things  being  equal, 
to  be  appointed  administrator  of  the  intestate's  estate  or 
to  select  such  administrator.  By  the  expression,  "all 
other  things  being  equal,"  we  mean  that  in  order  to  enti- 
tle a  widow  or  next  of  kin  of  an  intestate  to  be  entitled 
to  administration  of  his  estate,  or  to  be  entitled  to  name 
a  person  to  be  appointed  administrator  of  his  estate,  it 
must  appear  that  the  party  proposed  for  administrator 
is  a  suitable  and  competent  person  therefor.  If  it  shall 
appear  that  such  person  is  unsuitable  or  incompetent 
then  we  do  not  think  that  the  county  court  is  obliged  to 
appoint  such  person  administrator  of  the  intestate's  es- 
tate, notwithstanding  that  they  may  make  application 
therefor  within  thirty  days  after  the  intestate's  death. 
But  whatever  be  the  rights  of  the  widow  and  next  of  kin 
as  to  the  administration  of  the  estate  of  the  intestate  it 
is  clear  under  this  statute  that  such  exclusive  right  does 
not  continue  longer  than  thirty  days  from  the  death  of 
the  intestate,  (/n  re  Miller^  32  Neb.,  480.)  In  the  case  at 
bar  Charles  H.  Spencer  died  in  August,  1892.  Up  to  the 
Ist  of  March,  1893,  neither  his  widow  nor  any  of  his  heirs 
or  next  of  kin  had  made  any  application  whatever  for  the 
appointment  of  an  administrator  of  the  estate  left  by  him 
in  said  county.  The  county  court  then  was  not  obliged 
to  appoint  the  son  of  the  deceased  his  administrator  in- 
stead of  the  intestate's  creditor.  But  it  is  insisted  that 
the  rule  is  that  where  an  heir  applies  for  letters  of  ad- 
ministration before  they  have  actually  issued  to  a  cred- 
itor, the  heir  is  entitled  to  the  appointment.  To  support 
this  contention  we  are  cited  by  counsel  to  Succession  of 
Whit€y  45  La.  Ann.,  632.  In  that  case  White  died  intes- 
tate in  Louisiana  on  the  23d  of  November,  1892.  He  left 
no  heir  "then  present"  in  the  state.  Three  days  after  his 
death  the  public  administrator  "opened  his  succession" 
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and  applied  for  the  administration,  alleging  that  the 
"succession  is  vacant  and  that  there  is  property  here  re- 
quiring administration."  Pending  the  application  of  the 
public  administrator  a  sister  of  the  intestate  living  in 
Liverpool,  England,  requested  the  probate  court  to  ap- 
point her  agent,  a  resident  of  Louisiana,  administrator 
of  the  estate  of  the  deceased.  The  Louisiana  Code  on  the 
subject  provided:  "In  all  intestate  successions,  where 
there  is  no  surviving  husband  or  wife  or  heir  present  or 
represented  in  the  state,  the  public  administrator  of  the 
parish  shall  be  appointed  by  the  judge  of  the  proper 
court  to  administer  the  same."  The  probate  court  ap- 
pointed the  public  administrator  and  denied  the  appli- 
cation of  the  next  of  kin  of  the  intestate  to  have  her  agent 
appointed  administrator.  But  the  supreme  court  of  Loui- 
siana reversed  the  holding  of  the  probate  court  and  held 
that  the  sister  of  the  deceased  was  entitled  to  have  her 
agent  appointed  as  his  administrator.  It  based  its  decis- 
ion upon  the  construction  of  the  statute  just  quoted.  It 
said:  "This  language  [the  statute]  obviously  refers  to  the 
date  of  appointment  as  the  time  at  which  it  is  to  be  de- 
termined whether  the  conditions  on  which  his  right  de- 
pends exist,  and  if,  at  that  time,  it  is  made  to  appear  that 
there  is  a  ^husband  or  wife  or  heir  present  or  represented 
in  the  state,'  the  application  of  the  public  administrator 
must  yield  to  the  preference  accorded  by  the  law  to  such 
surviving  spouse  or  heir."  (Act  87  of  1870,  Louisiana 
Code.)  But  it  is  evident  that  this  decision  is  of  no  con- 
trolling force  in  the  case  at  bar.  It  is  based  on  the  con- 
struction— doubtless  correct — of  the  statute  of  Louisiana 
just  quoted,  but  which  is  very  different  in  its  require- 
ments from  ours  on  the  subject  of  the  appointment  of  ad- 
ministrators.    The  judgment  of  the  district  court  is 
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Omaha  &  Coi\\cil  Bluffs  Railway  &  Bridge  Company 
V.  KosA  Levinston,  Administratrix. 

Filed  June  16, 1896.    No.  6665. 

1.  Death   by   Wrongful   Act:   Action   for   Damages:    Verdict   for 

Plaintiff.  Evidence  examined,  and  held  suflacient  to  sustain  the 
verdict. 

2.  Instmctions.    If  an  instruction  construed  as  a  whole  states  the  law 

correctly  as  applied  to  the  evidence  in  the  case,  it  is  not  erroneous, 
although  a  portion  thereof  taken  separately  may  not  have  been 
accurate. 

3.  Hegligence:  Ixrtri'ctions:  Street  Railways.    While  it  is  not  gen- 

erally proper  to  group  together  certain  facts  and  state  to  the  jury 
that  if  they  are  found  to  exist  they  constitute  negligence,  still  it 
is  not  reversible  error  to  do  so  provided  the  facts  so  stated  are 
such  as  to  induce  an  inference  of  negligence  in  all  reasonable 
minds. 

Error  from  the  district   court  of   Douglas  county. 
Tried  below  before  Keysor,  J. 

Connell  d  IreSj  for  plaintiff  in  error. 

Coicin  d  McHughj  contra. 

Irvine,  C. 

This  was  an  action  by  Bosa  Levinston,  as  administra- 
trix of  her  husband,  Karl  Levinston,  deceased,  to  recover 
for  injuries  causing  the  death  of  the  decedent.  The 
plaintiff  in  error  operates  a  line  of  street  railway  between 
and  through  the  cities  of  Omaha,  Nebraska,  and  Council 
Bluffs,  Iowa.  It  is  conceded  that  Karl  Levinston  was 
on  the  night  of  May  1,  1890,  a  passenger  on  one  of  the 
trains  of  the  railway  company,  boarding  the  train  in 
Council  Bluffs  and  being  transported  to  Omaha.  The 
train  consisted  of  a  closed  motor  car  and  an  open  trailer. 
After  the  train  crossed  Tenth  street,  in  Omaha,  Levinston 
fell  therefrom  and  was  run  over  by  the  trailer.  Injuries 
were  inflicted  from  which  he  died  some  days  later.  The 
6 


18  NEBRASKA  REPORTS.  [Vol.49 

Omaha  &  Council  Bluffs  Railway  &  Bridge  Co.  v.  Levinston. 

plaintiff  in  the  district  court  pleaded  that  the  injuries 
resulted  from  the  negligence  of  the  railway  company  in 
not  stopping  long  enough  at  the  Tenth  street  crossing  to 
permit  all  the  passengers  desiring  to  alight  to  do  so;  and 
in  starting  its  train  while  Levinston  was  in  the  act  of 
alighting,  with  one  foot  on  the  step  of  the  car  and  the 
other  about  to  be  placed  on  the  pavement  The  railway 
company  denied  these  averments  and  pleaded  contribu- 
tory negligence.  There  was  a  verdict  for  the  plaintiff. 
Only  two  assignments  of  error  are  presented  for  review. 
These  are,  first,  that  the  verdict  was  not  sustained  by  the 
evidence,  in  that  there  was  certain  uncontradicted  evi- 
dence which  required  a  verdict  for  the  defendant,  and 
second,  that  the  court  erred  in  one  instruction. 

Witnesses  on  behalf  of  the  plaintiff  testified  to  the 
effect  that  when  the  train  reached  Tenth  street  it  stopped 
in  such  a  position  that  the  trailer  was  at  or  near  the  west 
line  of  Tenth  street;  that  several  passengers  alighted  and 
that  Levinston,  who  had  been  seated  in  the  front  car,  had 
reached  the  steps  of  the  rear  platform  of  the  front  car 
and  was  about  to  alight,  when  the  conductor,  who  stood 
on  the  front  platform  of  the  trailer,  gave  to  the  motorman 
the  signal  to  start,  which  was  obeyed,  and  the  train 
started  when  Levinston  was  in  the  act  of  stepping  to  the 
street;  that  he  was  thereby  thrown  under  the  wheels  of 
the  trailer.  Witnesses  on  behalf  of  the  defendant  testify 
that  Levinston  made  no  movement  to  alight  while  the 
train  was  stopped  at  Tenth  street,  but  after  it  had  started, 
and  while  it  was  proceeding  westward  from  Tenth  street, 
he  arose  from  his  seat  and  leaped  from  the  train  while  in 
motion.  Whether  the  act  of  a  passenger  in  endeavoring 
to  alight  from  a  street  ear  while  in  motion,  under  the 
circumstances  narrated  by  defendant's  witnesses,  would 
constitute  so  clear  a  case  as  to  justify  a  peremptory  in- 
struction to  find  for  the  defendant  we  need  not  inquire, 
because  as  we  view  the  evidence  w^e  think  there  was  a  con- 
flict upon  this  point,  and  we  shall  review  the  case  on  the 
theorv  of  the  defendant,  that  if  the  facts  were  established 
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in  accordance  with  the  testimony  of  plaintiff's  witnesses 
there  could  be  no  recovery.     In  pursuance  of  this  theory 
the  defendant  contends  that  the  uncontradicted  testi- 
mony disclosed  that  when  the  train  stopped  at  Tenth 
street  the  rear  end  of  the  trailer  stood  not  farther  west 
than  the  west  crossing  of  the  street;  that  Levinston  was 
not  dragged  by  the  train  more  than  six  feet,  and  that 
when  he  was  picked  up  he  was  from  forty  to  sixty  feet 
west  of  the  crossing.     It  is  argued  from  these  facts  that 
the  testimony  of  the  plaintiff's  witnesses  as  to  Levinston's 
endeavoring  to  alight  while  the  train  was  stopped  at  the 
crossing  could  not  possibly  be  true,  and  that  he  therefore 
must  have  jumped  from  the  moving  train  after  it  had 
started.     We  cannot,  however,  accept  the  three  postu- 
lates of  the  defendant  as  established  without  contradic- 
tion.    It  is  true  there  is  no  evidence  to  show  that  the  stop 
was  made  at  any  point  farther  west  than  would  place  the 
rear  end  of  the  trailer  at  the  west  crossing  of  Tenth 
street;  and  it  is  furthermore  true  that  no  witness  testified 
that  Levinston  was  dragged  more  than  six  feet.     It  is 
also  true  that  most  of  the  witnesses  placed  the  point  at 
which  he  was  picked  up  more  than  forty  feet  west  of  the 
crossing.     But  there  was  evidence  tending  to  show  that 
the  trailer  was  twenty  feet  long.     Levinston  fell  from 
the  rear  platform  of  the  motor  car,  which  must  have  been 
a  few  feet  west  of  the  front  platform  of  the  trailer.     He 
was  then  dragged  about  six  feet,  according  to  some  of  the 
witnesses.    This  would  place  him  at  a  point  about  thirty 
feet  west  of  the  crossing,  and  one  witness,  at  least,  testi- 
fies that  he  was  found  only  thirty  to  forty  feet  west  of  the 
crossing.     It  must  be  remembered  that  this  occurred  in 
the  night-time,  that  men's  opinions  as  to  distance  are  not 
always  accurate,  and  that  a  distance  which  some  men 
might  estimate  as  fifty  feet  others  might  not  estimate  as 
more  than  thirty.     All  the  distances  given  were  mere 
approximations  and  matters  of  opinion,  and  not  of  meas- 
orement  and  calculation.     This  remark  is  especially  ap- 
plicable to  the  evidence  as  to  the  distance  which  Levin- 
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ston  was  dragged  by  the  car.  Some  witnesses  say  he  was 
not  dragged  at  all.  One  witness,  at  least,  says  that  he 
may  have  been  dragged  six  feet.  There  was  necessarily 
no  means  of  accurately  determining  this  fact,  and  the  cir- 
cumstances were  such  that  no  witness  could  probably 
form  a  very  accurate  opinion  on  the  subject.  We  think 
this  opinion  evidence  entirely  too  open  to  doubt  to  permit 
us  to  give  it  such  a  controlling  force  as  to  constitute  it 
an  absolute  demonstration  of  the  falsity  of  other  testi- 
mony which  the  jury  must  have  believed  in  reaching  its 
verdict.  We  can  see  in  the  case  nothing  except  a  ques- 
tion of  conflicting  evidence,  the  solution  lof  which  by  the 
jury  is  final. 

The  instruction  complained  of  is  as  follows:  "It  is  con- 
ceded that  the  deceased,  Levinston,  was  on  the  passenger 
train  of  the  defendant  company,  a  passenger  to  be  carried 
from  Council  Bluffs  to  the  city  of  Omaha.  It  was  the 
duty  of  the  employes  of  the  defendant  company,  when  it 
stopped  at  Tenth  street  for  the  purpose  of  allowing  pas- 
sengers to  alight,  to  wait  as  long  as  it  was  necessary 
for  all  the  passengers  to  alight,  and  to  see  to  it  that 
those  who  desired  to  alight  at  that  point  had  an  oppor- 
tunity to  do  so;  and  if  the  conductor  of  the  train  failed 
to  look  at  the  front  car,  to  see  about  the  alighting  of 
passengers  and  to  know  that  all  those  who  desired  to 
alight  had  alighted;  that  the  deceased,  Levinston,  was 
one  of  those  who  desired  to  alight  and  was  in  the  act  of 
alighting,  and  the  conductor  gave  the  signal  to  start  for- 
ward before  Mr.  Levinston  alighted,  whether  he  saw  him 
or  not,  and  that  by  reason  of  the  car  starting  forward 
before  he  had  alighted,  and  by  reason  of  the  car  starting 
forward  the  deceased,  Levinston,  fell  and  was  injured, 
then  your  verdict  should  be  in  favor  of  the  plaint iif  for 
such  damages  as,  under  the  instructions  of  the  court 
elsewhere  given,  you  find  her  entitled  to."  The  portion  of 
this  instruction  particularly  complained  of  is  that  part 
which  states  it  to  be  the  duty  of  the  defendant  to  see  to  it 
that  those  who  desired  to  alight  had  an  opportunity  to  do 
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80,  and  to  know  that  all  those  who  desired  to  alight  had 
alighted.  When  the  whole  instruction  is  considered,  we 
do  not  think  that  it  was  erroneous.  The  jury  was  not 
told  that  it  might  base  a  verdict  merely  on  the  portions 
of  the  instruction  of  which  complaint  is  made.  The  rest 
of  the  instruction  showed  that  it  was  necessary,  in  order 
to  charge  the  company,  that  the  conductor  should  have 
failed  to  look  at  the  front  car  to  see  about  the  alighting  of 
passengers,  and  by  that  failure  failed  to  know  that  those 
desiring  to  alight  had  done  so;  and  furthermore,  that 
Levinston  must  have  been  at  that  time  in  the  act  of 
alighting  and  the  conductor  must  have  given  the  signal 
to  start  before  he  alighted.  An  instruction  of  this  char- 
acter is  always  dangerous,  and  the  practice  of  so  framing 
instructions  in  negligence  cases  has  been  frequently  dis- 
approved. But  it  was  the  duty  of  the  street  railway  com- 
pany, as  a  public  carrier  of  passengers,  to  exercise  the 
highest  degree  of  care  for  tlieir  safety.  The  proof  showed 
that  Levinston  attempted  to  alight  from  the  rear  plat- 
form of  the  motor.  The  conductor  was  on  the  front  plat- 
form of  the  trailer,  and  it  was  therefore  practicable  for 
him  to  observe  Levinston's  acts.  If  in  that  situation  Lev- 
inston was  in  the  act  of  alighting  and  the  conductor,  with- 
out seeing  him  and  without  taking  precautions  to  see  that 
all  who  by  such  acts  or  similar  acts  had  shown  an  inten- 
tion to  alight  had  done  so,  caused  the  train  to  be  started 
and  the  injury  thereby  resulted,  we  can  see  no  room  for 
any  difference  of  opinion  as  to  the  inference  to  be  drawn. 
Any  reasonable  mind  must  conclude  under  such  a  state  of 
facts  that  the  company  did  not  exercise  the  highest  de- 
gree of  care  of  which  human  foresight  and  vigilance  is 
capable.  The  instruction  is  not  reasonably  susceptible  of 
the  construction  wiiich  the  defendant  places  upon  it  of 
charging  the  conductor  with  notice  of  secret  uncommuni- 
cated  intentions  on  the  part  of  the  passenger  to  alight; 
and  it  was  not  erroneously  prejudicial  to  the  defendant. 

Judgment  affirmed. 
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M.  Altschuler  v.  Snyder  &  Brewer. 

Filed  June  16, 1896.    No.  6715. 

1.  Bill  of  Exceptions:  Allowance  by  County  Judge:  Attachment. 
Prior  to  the  act  of  1895  (Session  Laws,  ch.  72)  a  county  Judge  had 
no  authority  to  allow  a  bill  of  exceptions  embodying  the  evidence 
on  a  motion  to  discharge  an  attachment  Moline,  MiUmm  d  Stod- 
dard Co.  V,  Curtis,  38  Neb.,  520,  followed. 

2. :  .    The  clause  of  the  act  of  1895,  whereby  it  is  made  to 

apply  to  all  cases  then  pending,  cannot  be  so  construed  as  to  cure 
error  in  a  Judgment  rendered  prior  to  its  passage,  such  Judgment 
being  based  on  a  consideration  of  a  bill  of  exceptions  unauthorized 
when  the  Judgment  was  rendered. 

Error  from  the  district  court  of  Red  Willow  county. 
Tried  below  before  Welty,  J. 

W.  8.  Morlan  and  A.  F.  Moore^  for  plaintifiE  in  error. 

Smith  &  McCreart/j  contra. 

Irvine,  C. 

Snyder  &  Brewer  brought  an  action  against  Altschuler 
before  a  justice  of  the  peace.  A  writ  of  attachment  was 
issued  and  levied  upon  property  of  Altschuler.  By  stipu- 
lation the  cause  was  transferred  to  the  county  court, 
where  a  motion  of  Altschuler  to  discharge  the  attach- 
ment was  sustained.  From  the  order  discharging  the 
attachment  error  was  prosecuted  to  the  district  court- 
The  district  court  reversed  the  order  of  the  county  court 
discharging  the  attachment,  made  an  order  reinstating 
the  attachment,  and  directed  the  sale  of  the  attached 
property.  From  this  order  Altschuler  prosecutes  error 
to  this  court. 

It  appears  from  the  record  certified  to  the  district  court 
from  the  county  court  that  the  county  court  discharged 
the  attachment  on  the  consideration  of  evidence  adduced 
on  the  hearing  of  the  motion  to  discharge.  There  is  in 
the  record  what  purports  to  be  a  bill  of  exceptions  em- 
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bodying  such  evidence.  The  only  assignment  of  error  in 
the  petition  in  en'or  in  the  district  court  was  that  the 
count}'  court  erred  in  discharging  the  attachment.  The 
county  court  did  not  err  if  the  evidence  was  not  insuflS- 
cient  to  support  its  finding  that  there  was  no  ground  of 
attachment  In  order  to  review  the  action  of  the  county 
court  the  district  court  must  have  considered  the  evidence 
as  presented  to  it  by  this  so-called  "bill  of  exceptions.'' 
That  it  did  so  is  apparent  from  the  fact  that  it  overruled 
a  motion  to  quash  the  bill.  Prior  to  the  act  of  1895 
(Session  Laws,  ch.  72)  a  justice  of  the  peace  or  county 
judge  was  without  authority  to  settle  a  bill  of  exceptions 
embodying  the  evidence  on  such  a  motion.  {Moline^  Mil- 
burn  d  Stoddard  Co.  v.  Curtis^  38  Neb.,  520.)  The  judgment 
of  the  district  court  which  we  are  now  reviewing,  as  well 
as  the  judgment  of  the  county  court  which  it  reversed, 
was  prior  to  the  passage  of  that  act. 

It  is  argued  that  Jif oKne,  Milbum  &  Stoddard  Go.  v.  GurtiSy 
supra^  and  prior  cases  were  not  cases  where  the  attach- 
ment had  been  dissolved,  and  that  where  an  attachment 
has  been  dissolved  section  236e  of  the  Code  of  Civil  Pro- 
cedure permits  a  bill  of  exceptions.  The  section  referred 
to  does  not,  however,  relate  to  procedure,  or  confer  any 
authority  to  settle  a  bill  of  exceptions.  It  merely  pro- 
vides a  method  whereby  an  order  discharging  an  attach- 
ment may  be  superseded  pending  ♦a  review  on  error.  It 
does  not  confer  the  right  to  review,  because  that  right 
already  existed.  Nor  does  it  confer  any  right  to  a  bill  of 
exceptions.  It  relates  solely  to  the  preservation  of  the 
attachment  pending  a  review.  This  was  clearly  decided 
in  MolinCy  Milbum  d  Stoddard  Go.  v.  Gurtis,  supra.  Coun- 
t8el  confuse  the  right  to  review  on  error  with  the  right  to 
a  bill  of  exceptions.  The  latter  is  merely  ancillary  to  the 
former,  and  the  former  does  not  imply  the  latter,  as  has 
been  often  decided. 

It  may  be  urged  that  the  act  of  1895  referred  to  is  re- 
troactive and  renders  effective  bills  of  exceptions  in  fact 
allowed,  but  without  authority,  before  its  passage.     It 
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is  true  that  the  act,  after  conferring  authority  in  general 
terms  to  settle  bills  of  exceptions,  provides:  "This  act 
shall  apply  to  all  cases  now  pending  or  hereafter 
brought."  The  act,  being  remedial  in  its  character^ 
should  receive  a  liberal  construction ;  but  it  is  impossible 
to  construe  it  so  liberally  as  to  affect  the  present  case. 
The  question  before  the  district  court  was  whether  the 
county  court  erred  in  discharging  the  attachment.  The 
question  before  us  is  whether  the  district  court  erred  in 
reversing  the  order  of  the  county  court.  At  the  time  the 
district  court  made  its  order  there  was  no  authority  for 
a  bill  of  exceptions  in  such  a  case;  so  that  it  unquestion- 
ably did  err  in  refusing  to  quash  the  bill  and  in  reversing 
the  order  of  the  county  court  on  a  consideration  of  an  un- 
authorized bill.  The  judgment  of  the  district  court  was 
erroneous  when  rendered,  and  it  was  beyond  the  power 
of  the  legislature  to  cure  the  error  by  subsequent  enact- 
ment. If  the  act  of  1895  validated  this  bill  and  cured  the 
error  in  the  district  court's  judgment,  then  it  necessarily 
vitiated  and  rendered  erroneous  all  orders  and  judgments 
rendered  prior  to  its  passage  in  accordance  with  the  law 
existing  at  the  time  such  orders  or  judgments  were  en- 
tered. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  with  directions  to  aflBrm  the  judgment  of 
the  county  court. 

Reversed  and  remanded. 


Ragan,  C,  not  sitting. 
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1,  Damag^e:    Evidence:    Eminent    Domain:    Railroad    Companies. 

While  the  jury  should  not,  in  assessing  damage  in  favor  of  a  prop- 
erty owner  upon  the  appropriation  of  land  for  right  of  way  pur- 
poses by  a  railroad  company,  take  into  consideration  as  a  distinct 
element  of  damage  such  remote  contingencies  as  the  frightening 
of  horses  and  injury  to  persons  and  property  by  passing  trains, 
such  matters  are  proper  subjects  of  inquiry  in  determining  to  what 
extent,  if  at  all,  the  value  of  the  property  in  question  has  been 
impaired  by  the  construction  and  operation  of  the  road. 

2.  f!ailtur6  to  File  Instructions:  Review.    The  neglect  of  the  district 

court  to  file  with  the  clerk  Instructions  given,  in  order  to  be  avail- 
able as  ground  for  reversal,  must  be  called  to  the  attention  of  that 
court  by  means  of  the  motion  for  a  new  trial.  {Tagg  v.  Miller,  10 
Neb.,  442.) 

(26) 
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3.  Witnesses:  Value  of  Propkrty:  Evidence.  One  who  has  resided 
upon  and  owned  real  estate  for  twenty  years,  and  is  acquainted 
from  hearsay  with  the  recent  sales  of  land  in  the  vicinity  and  the 
prices  paid  therefor,  is  a  competent  witness  to  the  value  of  his  own 
property. 

4. :  Foundation  fob  Testimony.    Error  in  receiving  the  testi- 


mony of  a  witness  who  has  not  been  shown  to  possess  the  requisite 
knowledge  of  the  subject  involved,  is  cured  when  by  means  of  the 
cross-examination  a  sufficient  foundation  Is  laid  for  such  tes- 
timony. 

Error  from  the  district  court  of  Seward  county.  Tried 
below  before  Bates,  J, 

The  opinion  contains  a  statement  of  the  case. 

R.  8.  Norval  and  J.  W.  Deirccse,  for  plaintiflf  in  error: 

The  first  and  second  instructions  were  erroneous.  {St. 
Louis  d  8,  W.  R.  Co.  v.  Hammers,  51  Kan.,  127;  Atchison  & 
D.  R.  Go.  V.  Lyon,  5  Am.  &  Eng.  K.  Cas.  [Kan.],  295; 
BlaMey  v.  Chicago,  K.  <&  N.  R.  Co.,  25  Neb.,  212;  Repnblicnn 
V.  R.  Co.  V.  Linn,  15  Neb.,  241;  Fremont,  E.  d  J/.  F.  R.  Co. 
V.  Whalen,  11  Neb.,  589.) 

Error  resulted  from  the  failure  of  the  court  to  file  with 
the  clerk  certain  instructions  read  to  the  jury.  {Tagg  v. 
Miller,  10  Neb.,  443;  Fry  v.  Tnton,  11  Neb.,  456.) 

The  court  erred  in  permitting  the  witnesses  to  give 
their  opinion  as  to  the  amount  of  damages  sustained. 
{Chicago,  K.  &  W.  R.  Co.  v.  8tewart,  50  Kan.,  33;  City  of 
Chicago  v.  Taylor,  125  U.  S.,  161;  St.  Louis,  K.  &  N.  R.  Co.  i>. 
^t.  Louis  Union  Stock  Yard  Co.,  57  Am.  &  Eng.  R.  Cafl. 
[Mo.],  680;  Missouri  P.  R.  Co.  v.  Coon,  15  Neb.,  232;  Fre- 
mont, E.  &  M.  y.  R.  Co.  V.  Bates,  40  Neb.,  381 ;  Fremont,  E. 
d  M.  Y.  R.  Co.  v.Whalen,  11  Neb.,  591;  Missouri  P.  R.  Co.  v. 
Hayes,  15  Neb.,  229.) 

Biggs  d  Thomas,  contra. 

References  in  argument  in  favor  of  the  instructions: 
Love  V.  Putnam,  41  Neb.,  86;  Omaha  8.  R.  Co.  v.  Beeson,  36 


Vol.  49]  SEPTEMBER  TERM,  1896.  27 


Chicago,  B.  dE  Q.  B.  Ga  ▼.  Shafer. 


Neb.,  361;  Chicago,  B.  d  Q.  R.  Co.  v.  O'Connor,  42  Neb.,  90; 
Fremont,  E,  &  M.  V.  R.  Co.  v.  Bates,  40  Neb.,  381. 

The  contention  relating  to  the  failure  to  file  the  instruc- 
tions should  be  disregarded,  it  not  having  been  raised  by 
the  motion  for  a  new  trial.  {Tagg  v.  Miller,  10  Neb.,  443; 
Fry  V.  Tilt  on,  11  Neb.,  456;  Koeliler  v.  Summers,  42  Neb., 
320;  Ward  r.  Western  Horse  &  Cattle  Ins.  Co.,  42  Neb.,  374.) 

The  owner  of  land  taken  for  right  of  way  by  a  railroad 
company,  having  resided  on  the  land  and  improved  it,  and 
who  swears  that  he  knows  its  value,  is  a  competent  wit- 
ness, as  well  as  persons  living  in  the  neighborhood  who 
are  acquainted  with  the  value  of  land  in  the  vicinity. 
(Burlington  &  M.  R.  R.  Co.  v.  Schltintz,  14  Neb.,  421;  Siotix 
City  &  P.  R.  Co.  V.  Weimer,  16  Neb.,  272;  Blakeley  v.  Chi- 
cago, K,  &  N.  R.  Co.,  25  Neb.,  207;  Burlington  <&  M.  R.  R.  Co. 
V.  White,  28  Neb.,  166;  Chicago,  B.  &  Q.  R.  Co.  v.  O'Connor, 
42  Neb.,  90.) 

Post,  C.  J. 

This  proceeding  presents  for  review  the  judgment  of 
the  district  court  for  Seward  county  awarding  in  favor 
of  the  defendant  in  error,  Shafer,  damage  on  account  of 
the  appropriation  by  the  plaintiff  in  error,  the  Chicago, 
Burlington  &  Quincy  Railroad  Company,  of  the  property 
of  the  former  for  right  of  way  purposes.  In  the  brief  of 
counsel  three  reasons  are  assigned  for  a  reversal  of  the 
judgment  complained  of,  and  which  will  be  noticed  in  the 
order  presented. 

The  trial  court,  among  other  instructions  relating  to 
the  measure  of  damage,  gave  the  following: 

"No.  1.  The  jury  are  instructed  that  in  determining  the 
amount  of  damages,  if  any,  which  the  plaintiff  is  entitled 
to  recover  by  reason  of  the  location  and  operation  of  de- 
fendant's said  railroad,  you  may  take  into  consideration 
all  facts  and  conditions  which  actually  tend  to  depreciate 
the  market  value  of  the  plaintiff's  land,  considering  the 
close  proximity  of  said  railroad  to  defendant's  [plaint- 
iff's] buildings." 
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"No.  6.  You  should  not  take  as  a  separate  and  distinct 
basis  for  the  assessment  of  damages  such  remote  contin- 
gencies as  the  frightening  of  horses,  liabilities  of  fires, 
and  damage  to  persons  and  property  from  passing  trains. 
Such  contingencies  are  only  to  be  considered  for  the  pur- 
pose of  determining  whether,  and  to  what  extent,  the 
value  of  the  property  will  be  decreased  by  the  building 
and  operation  of  the  railroad.  If,  in  consequence  of  its 
exposure  to  such  damages,  the  actual  value  of  the  prop- 
erty is  diminished  to  any  extent,  then  such  decrease  in 
value  measures  the  actual  loss  to  the  owner." 

It  is  argued  by  way  of  criticism  of  these  paragraphs 
that  they  lack  precision  as  a  statement  of  the  law  of  the 
case,  and  that  they  authorize  a  recovery  for  purely  specu- 
lative damages,  such,  for  instance,  as  negligence  in  the 
future  operation  of  the  road.  In  Ornnha  S.  R.  Co.  v.Beesotiy 
36  Neb.,  361,  it  was  said:  "If  the  house  was  rendered  in- 
trinsically less  valuable  by  reason  of  dust  and  smoke 
from  passing  engines,  that  fact  was  admissible,  not  as  an 
independent  element  of  damage,  but  to  be  taken  into  con- 
sideration in  determining  the  value  of  the  entire  tract,  as 
it  then  was  burdened  by  the  right  of  way,"  and  the  rule 
there  recognized  was,  in  Chicago^  B.  &  Q.  It  Co.v.O'Connor^ 
42  Neb.,  DO,  applied  to  a  state  of  facts  substantially  like 
those  here  involved.  Aside  from  the  paragraphs  quoted 
the  jury  were,  in  substance,  charged  that  it  was  their 
duty,  first,  to  ascertain  from  the  evidence  the  market 
value  of  the  plaintiff's  land  actually  taken  for  right  of 
way,  to-wit,  3,100  acres;  second,  to  ascertain  in  like  man- 
ner the  depreciation  in  value,  if  any,  of  the  plaintiff's  en- 
tire tract  of  forty  acres  resulting  from  the  construction 
and  operation  of  the  defendant's  road  through  said  prem- 
ises, and  to  return  a  verdict  in  favor  of  the  former  for  the 
aggregate  of  the  amount  so  found;  and  by  still  another 
paragraph  the  jury  were  advised  that  they  should,  in  the 
assessment  of  damage,  take  into  consideration  such  inju- 
ries to  the  property  as  necessarily  and  actually  result 
from  the  legal  and  proper  construction  of  the  defendant's 
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road,  and  from  its  future  lawful  and  perpetual  use.  The 
charge  as  a  whole  fairly  states  the  rule  of  damage,  and  is 
not  deserving  of  the  criticism  to  which  it  l^as  been  sub- 
jected by  counsel.  (See,  in  addition  to  cases  above  cited, 
Chicago,  K.  d  X.  R.  Co.  v.  Wiebe,  25  Neb.,  542;  Frenionty  E.  d 
M.  Y.  R.  Co.  V.  Meeker,  28  Neb.,  94;  Smith  v.  Crete,  M.  d  W. 
R.  Co.,  29  Neb.,  142;  Omaha  S.  R.  Co.  v.  Tmht,  39  Neb.,  818.) 

It  is  next  complained  that  the  court  below  erred  in  the 
giving,  over  the  objections  of  the  defendant  below,  of  cer- 
tain instructions  at  the  request  of  plaintiff  which  had 
not  been  filed  as  required  by  law.  Section  4  of  "An  act 
to  amend  section  58,  chapter  14,  General  Statutes,"  ap- 
proved February  25,  1875  (Compiled  Statutes,  ch.  19,  sec. 
55),  provides  that  instructions  shall  be  filed  by  the  clerk 
before  being  read  to  the  jury;  and  in  section  5  of  the 
same  act  it  is  declared  that  "a  neglect  or  refusal  on  the 
part  of  the  court  to  perform  any  duty  enjoined  by  the 
preceding  sections  shall  be  error  in  the  trial  of  the  case 
and  suflfi(aent  cause  for  the  reversal  of  the  judgment  ren- 
dered therein."  (Session  Laws,  1875,  p.  77,  sec.  5.)  It  is 
probable  that  the  foregoing  provision  is,  in  view  of  the 
peremptory  language  there  employed,  mandatory,  and 
that  the  district  court  erred  in  reading  the  instructions, 
over  the  defendant's  objection,  without  first  causing 
them  to  be  filed  with  the  clerk.  It  was,  however,  held  in 
Tagg  v.  Miller,  10  Neb.,  442,  that  the  neglect  or  refusal  to 
observe  the  requirements  of  that  statute  must,  to  be 
available  as  ground  for  reversal  of  the  final  judgment, 
have  been  called  to  the  attention  of  the  district  court  by 
means  of  a  motion  for  a  new  trial.  No  reference  having 
been  made  in  the  motion  filed  in  this  case  to  the  action 
now  complained  of,  the  subject  may  be  dismissed  without 
further  comment. 

It  is  contended  that  the  district  court  erred  in  the  ad- 
mission of  certain  evidence  bearing  on  the  question  of 
damage.  To  illustrate  the  exceptions  which  are  grouped 
under  this  assignment  it  will  be  sufficient  to  cite  the 
plaintiff's  own  testimony,  as  follows: 
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Q.  I  will  ask  if  you  know  the  value  of  tax  lot  No.  13 
(the  property  described  in  the  pleadings)  on  or  about  the 
9th  day  of  April,  1892? 

A.  I  do. 

Q.  You  may  state  about  what  that  is  worth. 

A.  One  hundred  and  twenty-five  dollars  per  acre.   '•    * 

Q.  You  may  state,  Mr.  Shafer,  how  much  less  is  tax  lot 
No.  13  worth  by  reason  >of  the  location  of  defendant's 
road  across  it  than  it  was  before  the  location  of  the  road. 

Objected  to,  as  irrelevant,  incompetent,  immaterial, 
and  that  no  proper  foundation  has  been  laid,  and  it  is  not 
a  proper  rule  for  the  measure  of  damage  or  value  to  allow 
the  witness  to  give  his  opinion  as  to  value  of  remaining 
tract  at  this  time.     Overruled.     Exception. 

A.  About  f  1,000  less. 

The  objections  urged  to  this  evidence  by  counsel  are 
twofold,  viz.:  (1.)  There  was  no  foundation  for  such  ex- 
amination, the  plaintiff  not  being  possessed  of  sufficient 
knowledge  of  the  subject  to  qualify  him  as  a  witness  ta 
the  value  of  the  property.  (2.)  It  is  an  invasion  of  the 
province  of  the  jury,  by  permitting  the  witness,  indi- 
rectly, to  assess  the  damage.  But  the  vice,  if  any,  of 
the  ruling  assigned  was,  we  think,  cured  by  the  cross- 
examination  of  the  witness,  who,  in  response  to  the  in- 
quiry  of  defendant's  counsel,  testified: 

Q.  Do  you  know  what  was  the  value  of  tax  lot  No.  1$ 
just  after  the  condemnation  and  construction  of  the  road 
through  there? 

A.  Which  lot  is  that? 

Q.  This  ten-acre  lot. 

A.  Yes,  sir. 

Q.  What  was  it? 

A.  One  hundred  and  twenty-five  dollars  per  acre* 

Q.  Before  the  construction  of  the  road? 

A.  Yes,  sir. 

Q.  How  much  afterward? 

A.  It  was  worth  |1,000  less  for  my  use. 

Q.  What  is  the  basis  and  reason  for  your  estimate  of 
the  damage? 
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A.  It  was  worth  two-thirds  less  than  it  was  without 
the  road. 

Q.  Then  yon  mean  to  say  the  taJs:ing  out  of  the  right  of 
way  depreciated  the  value  of  tax  lot  No.  13  two-thirds  of 
its  yalue? 

A.  The  way  it  is  cut  up  and  divides  it  from  my  other 
property  makes  it  hardly  any  benefit  to  me,  or  very  little, 
at  least 

It  appears  further  from  the  cross-examination  that  the 
plaintiff  has  resided  upon  and  owned  the  tract  of  land  in 
question,  which  adjoins  the  city  of  Seward,  for  more  than 
twenty  years,  and  knew  the  cost  of  the  improvements 
thereon.  He  is  also  shown  to  have  been  acquainted  with 
the  recent  sales  of  land  in  that  vicinity  and  the  prices 
paid  thereat.  It  has  been  frequently  said  by  this  court 
that  to  qualify  a  witness  to  give  testimony  concerning 
the  value  of  land  he  must  be  shown  to  possess  some 
knowledge  of  the  subject,  although  the  amount  or  scope 
of  such  knowledge  has  not  been  defined.  Nor  is  it  at 
this  time  deemed  necessary,  if,  indeed,  it  were  possible, 
to  lay  down  a  precise  rule  by  which  to  determine  the 
competency  of  witnesses  as  to  value  in  all  cases.  It  is 
sufficient  that  resident  owners  of  land  in  a  farming  neigh- 
borhood have  generally  been  held  competent  witnesses 
to  the  value  of  real  estate  in  such  community.  In  a  lead- 
ing case  upon  the  subject,  Robertson  v.  Knapp^  35  N.  Y., 
91,  the  witnesses,  all  of  whom  were  residents  of  the  imme- 
diate neighborhood,  some  being  engaged  in  farming  and 
others  retired  farmers,  were  held  competent  without  fur- 
ther showing.  In  the  opinion  it  is  said:  "There  are  no 
certain  data  which,  if  given,  will  fix  the  value  of  land. 
The  same  data  will  produce  widely  different  results  as  to 
the  value,  depending,  perhaps,  on  location  and  the  use  to 
which  it  can  be  applied,  or  upon  the  demand.  The  value 
of  land  in  the  vicinity  is  usually  understood  by  all  of  the 
residents  of  a  farming  neighborhood,  without  respect  to 
occupation.^'  The  opinion  of  such  a  witness  may  not  be 
the  best  or  most  satisfactory  evidence  attainable,  and  yet 
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it  is  difficult  to  conceive  of  persons  better  qualified  to  tes- 
tify upon  the  subject  of  the  value  of  farming  lands  than 
resident  owners  of  like  property  in  the  particular  lo- 
cality. It  is,  to  say  the  least,  competent  evidence,  its 
weight  or  probative  force  to  be  determined  by  the  jury 
and  depending  upon  the  facts  of  the  particular  case. 
Again,  the  record  discloses  that  the  original  award  of 
damage  by  the  commissioners  named  for  that  purpose 
was  made  April  23,  1892,  which  corresponds  substan- 
tially with  the  date  laid  in  the  question  first  above 
quoted.  It  is  obvious,  therefore,  that  the  plaintiff's  testi- 
mony in  chief,  supplemented  by  his  cross-examination, 
shows  his  competency  as  a  witness  and  was  appropriate 
for  the  purpose  of  proving  damage.  And  the  fact  that 
the  witness,  in  response  to  proper  questions,  answered 
that  the  property  was  worth  less  by  |1,000  immediately 
after  the  construction  of  the  road,  instead  of  stating  its 
value  at  said  date,  presents  no  ground  for  reversal,  since 
the  objections  go  to  the  form  of  the  interrogatories  only, 
and  not  the  sufficiency  or  materiality  of  the  answers. 
The  foregoing  observations  are  applicable  to  the  testi- 
mony of  other  witnesses  to  which  refei^ence  is  made  in  the 
brief  by  counsel. 

There  is  no  error  in  the  record  prejudicial  to  the  rights 
of  the  plaintiff  in  error,  and  the  judgment  will  be 


Affirmed. 


W.  B.  Scarborough  v.  Myron  N.  Myrick. 

Filed  September  16. 1896.    No.  6243. 
Hehearing:  Correction  of  Transcript:  Review. 
Rehearing  of  case  reported  in  47  Neb.,  794. 
F.  C.  Poicery  for  plaintiff  in  error. 
George  B.  France^  contra. 
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The  irregularity  in  the  notice  of  the  commencement  of 
this  cause  in  the  district  court,  upon  which  was  based 
a  former  judgment  of  reversal  {Scarborough  v.  Myrick^  4,1 
Neb.,  794),  being  shown  by  the  amended  transcript  to 
have  resulted  from  an  error  in  the  transcribing  of  the 
proceedings  below,  and  the  other  questions  presented 
having  on  the  former  hearing  been  resolved  in  favor  of 
the  defendant  in  error,  the  judgment  of  the  district  court 
will  be 

Affirmed. 


School,  District  No.  46  of  Douglas  County  v.  School 
District  No.  53  of  Douglas  County. 

Filed  Septembeb  16, 1896.    No.  6669. 

1.  New  School  Districts:  Drv'isiON  of  Corporate  Property:  Superin- 
TENDE?<T.  It  is  by  section  9,  subdivision  1,  of  our  school  law 
(Compiled  Statutes,  cb.  79)  made  the  duty  of  the  county  superin- 
tendent of  public  instruction,  upon  the  erection  of  a  new  school 
district  formed  in  whole  or  in  part  from  one  or  more  districts  pos- 
sessed of  school-houses  or  other  property,  to  determine  the  amount 
due  to  such  new  district  from  the  parent  district  or  districts  on 
account  of  such  property,  upon  the  basis,  as  nearly  as  practicable, 
of  the  taxable  property  in  the  respective  districts  at  the  time  of 
the  division. 

2. : :  Estoppel.    The  duty  in  that  regard  is  a  continuing 

one,  and  the  failure  of  the  superintendent  to  take  any  action 
toward  a  division  of  the  corporate  property  will  not,  in  the  absence 
of  such  long  continued  acquiescence  as  would  work  an  estoppel 
against  the  new  district,  prevent  the  latter  from  asserting  its 
rights  with  respect  to  such  property. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Scott,  J. 

The  opinion  contains  a  statement  of  the  case. 
7 
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E.  J.  Cornish  J  for  plaintiff  in  error: 

Whenever  the  legislature  of  a  state,  or  any  person  to 
whom  a  legislature  delegates  its  power,  divides  a  school 
district,  but  does  not  in  the  act  of  division  provide  in 
terms  for  a  division  of  the  property  and  the  payment  of 
the  debts,  then  and  in  that  case  the  old  district  continues 
to  own  all  the  property  within  its  territoiy  and  is  liable 
for  all  the  debts  of  the  old  district.  {Board  of  Education 
of  Barl'cr  District  i\  Board  of  Education  of  Valley  District^ 
4  S.  E.  Rep.  [W.  Va.],  640;  Citjj  of  Winona  v.  School  Dis- 
trict j  40  Minn.,  13;  Laramie  County  v.  Albany  County,  92  U. 
S.,  307;  Toicn  of  Mt.  Pleasant  v.  Bcckmth,  100  U.  S.,  514; 
Toimi  of  Dnpere  t\  Tmcn  of  Bcllvrue,  31  Wis.,  120;  Hamp- 
shire County  V.  Franklin  County,  16  Mass.,  76;  Turnbull  v. 
Board  of  Education  of  Alpena  Township,  45  Mich.,  496;  North 
Yarmouth  v.  Skillings,  45  Me.,  133;  Widham  v.  Portland,  4t 
Mass.,  384;  Hartfwd  Bridge  Co.  v.  East  Hartford,  16  Conn., 
149.) 

When  the  county  superintendent  acts  under  a  power 
delegated  to  him  by  the  legislature  his  authority  is  at  an 
end.  He  cannot  afterwards  review  his  action  or  change 
the  decision  he  has  made.  The  power  to  make  such 
change,  if  it  exists  at  all,  exists  only  in  the  legislature. 
(Boudoinham  v>.  Richmond,  6  Greenl.  [Me.],  112;  Hampshire 
County  t\  Franklin  County,  16  Mass.,  76.) 

References  as  to  effect  of  acquiescence  in  the  division 
of  the  school  district:  School  District  v.  School  District ,  81 
Mich.,  339;  Metz  v.  Anderson,  23  111.,  463;  People  v.  May- 
nard,  15  Mich.,  470;  Stuart  v.  School  District,  30  Mich.,  69; 
Ratclife  v.  Paris,  6  Neb.,  539;  School  District  v.  Estes,  13 
Neb.,  52;  Rathbun  v.  McConnell,  27  Neb.,  239;  Harbach  v. 
Miller,  14  Neb.,  9. 

Robert  W.  Patrick,  contra. 

Post,  C.  J. 

On  the  8th  day  of  March,  1888,  James  B.  Bruner,  as 
superintendent  of  public  instruction  for  Douglas  county. 
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by  an  order  in  due  form  made  and  entered  of  record,  al- 
tered the  boundaries  of  school  district  No.  46  of  said 
county  by  detaching  therefrom  and  adding  to  district  No. 
53,  on  that  day  organized,  certain  territory  in  said  order 
particularly  described.     The  basis  of  said  order  was  a 
petition  signed  by  the  requisite  number  of  voters,  in 
order  to  confer  upon  the  superintendent  jurisdiction  in 
such  proceeding.     It  is  shown  that  district  No.  46  was,  at 
the  date  of  such  change  of  boundary,  free  from  debt  and 
possessed  of  a  school-house  and  site  and  $32.50  in  money. 
No  steps  were  taken  at  the  time  of  the  division  for  an 
apportionment  of  the  property  mentioned  between  said 
districts,  nor  was  there  any  subsequent  action  to  that 
end,  except  as  hereafter  stated.     On  the  17th  day  of  No- 
vember, 1889,  there  being  in  the  treasury  of  district  No. 
46  the  sum  of  |800,  derived  from  the  sale  of  the  school- 
house  above  mentioned,  Mr.  Mathews,  successor  in  office 
of  Mr.  Bruner  as  superintendent  of  public  instruction, 
proceeded  to  apportion  the  said  fund  between  the  dis- 
tricts named  by  awarding  to  district  No.  53  the  sum  of 
1557.27,  and  in  fevor  of  district  No.  46  $242.73;  the  basis 
of  such  apportionment  being  the  assessed  valuation  of 
the  respective  districts  for  the  year  1888.     District  No. 
46  having  refused,  after  notice  in  due  form  of  such  appor- 
tionment, to  pay  the  amount  thereby  awarded  in  favor 
of  district  No.  53  or  otherwise  recognize  the  validity  of 
such  proceeding,  this  action  was  brought  by  the  district 
last  named  upon  such  award  and  prosecuted  to  judgment 
in  its  favor  in  the  district  court,  and  which  judgment  is 
now  before  us  for  review  upon  allegations  of  error. 

The  first  contention  upon  this  hearing  is  that  the  order 
altering  the  district  bounds  exhausted  the  jurisdiction  of 
the  superintendent  over  the  subject,  and  that  in  the  ab- 
sence of  an  express  provision  therein  on  that  subject  the 
title  of  district  No.  46,  as  the  parent  district,  to  the  cor- 
porate property  is  not  affected  by  such  change.  In  sup- 
port of  that  contention  we  are  referred  to  numerous  au- 
thorities, which  unite  in  holding  that  in  the  absence  of 
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express  legislative  provision  governing  the  subject  upon 
the  separation  from  a  town  or  other  municipality  of  a 
portion  of  its  territory  by  annexation  to  another,  or  in 
the  creation  of  a  new  corporation,  the  first  or  parent 
corporation  retains  all  of  its  property  and  franchises  and 
continues  liable  for  its  obligations.  We  are,  however, 
unable  to  perceive  the  application  of  that  rule  to  the  case 
at  bar,  in  view  of  the  plain  provision  of  our  statute.  Sec- 
tion 9,  subdivision  1,  of  the  school  law  (Compiled  Stat- 
utes, ch.  79)  provides:  "When  a  new  district  is  formed  in 
whole  or  in  part  from  one  or  more  districts  possessed  of  a 
school-house  or  other  property,  the  count^^  superintend- 
ent, at  the  time  of  forming  such  new  district,  or  as  soon 
thereafter  as  may  be,  shall  ascertain  and  determine  the 
amount  justly  due  to  such  new  district  from  any  district 
or  districts  out  of  which  it  may  have  been  in  whole  or  in 
part  formed,  which  amount  shall  be  ascertained  and  de- 
termined as  nearly  as  practicable  according  to  the  rela- 
tive value  of  the  taxable  property  in  the  respective  parts 
of  such  former  district  or  districts  at  the  time  of  such 
division,  and  the  fact  that  such  school-house  or  other 
property  is  not  paid  for  shall  not  deprive  such  new  dis- 
trict of  its  proportionate  share  of  the  value  thereof;  Pro- 
vided, That  such  new  district  shall  remain  bound  for  such 
indebtedness  to  the  same  extent  as  though  the  new  dis- 
trict had  not  been  formed;  unless  in  case  of  indebtedness 
not  bonded  the  same  shall  be  adjusted  as  hereinafter  pro- 
vided." The  legislature  has  by  the  section  here  quoted 
declared  the  right  of  the  respective  districts,  under  like 
circumstances,  in  terms  too  plain  for  construction.  The 
duty  of  the  superintendent  with  respect  to  the  property 
of  the  parent  district  is  in  such  cases  plainly  enjoined  by 
law,  and  that  duty,  we  are  constrained  to  hold,  is  a  con- 
tinuing one,  unaffected  by  his  failure  to  act  within  the 
time  contemplated  by  statute.  There  may  be,  it  is  con- 
ceded, an  acquiescence  by  *a  corporation,  under  the  cir- 
cumstances stated,  for  such  a  period  as  to  estop  it  from 
claiming  an  interest  in  the  corporate  property,  but  such 
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a  contention  is  without  support  in  the  issues  or  the  proofs 
of  this  case.  There  being  no  error  in  the  record,  the 
judgment  of  the  district  court  should  be 


Affirmed. 


Clara  L.  Bachelor  et  al.,  appellants,  v.  Ferdinand 

SCHMELA,  appellee. 

Filed  Septiembeb  16, 1896.    No.  6568. 

EzecutOTB  and  Administrators:  Accounts:  Fin  ax  Settlement:  Judo- 
ifENTS.  The  law  recognizes  a  substantial  difference  between  the 
final  settlement  of  the  accounts  of  an  executor  or  administrator 
and  those  made  annually  or  at  stated  periods  during  the  course  of 
the  administration.  A  final  settlement  made  pursuant  to  notice  to 
persons  interested  in  the  estate  is  In  the  nature  of  a  judgment  and 
conclusive  as  to  all  matters  included  therein  until  reversed  or  set 
aside  by  means  of  a  direct  proceeding,  or  impeached  on  account  of 
fraud,  while  an  interlocutory  ex  parte  accounting  is  but  prima  facie 
correct  and  subject  to  re-examination  so  long  as  the  administra- 
tion account  remains  unsettled. 

Appeal  from  the  district  court  of  Cuming  county. 
Heard  below  before  Norris,  J. 

/.  C.  Bachelor,  Uriah  Brunery  and  Mahoney  d  Smyths  for 
appellants.  • 

M.  McLaughlin  and  T.  M.  FranaCy  contra. 

Post,  C-  J. 

In  the  year  1876  Andrew  Bergtold  died  intestate  in 
Cuming  county,  leaving  surviving  him,  a  widow,  Amelia 
Bergtold,  and  three  children  under  the  age  of  three  years. 
Said  deceased  at  the  time  of  his  death  was  possessed  of 
considerable  propeily,  consisting  of  houses  and  lots  in 
the  city  of  West  Point  and  160  acres  of  farm  land  situ- 
ated in  said  county.     The  said  Amelia,  some  time  in  the 


49      87 
55    609 
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year  1887,  married  the  appellee,  Ferdinand  Sehmela,  who 
was  shortly  thereafter,  upon  the  application  of  the  for- 
mer, appointed  administrator  of  the  estate  of  said  de- 
ceased. Said  estate  was  unincumbered  by  debts,  and 
the  only  claim  presented  in  response  to  the  statutory  no- 
tice to  creditors  was  the  charge  for  publishing  said  no- 
tice. In  the  month  of  February,  1879,  on  the  application 
of  said  Amelia,  the  south  half  of  lot  16,  in  block  15,  in 
the  city  of  West  Point,  including  the  dwelling-house  of 
the  deceased,  was  set  off  and  assigned  to  her  as  her 
dower  interest  in  the  said  estate,  and  which  assignment 
was  in  due  form  confirmed  by  the  county  court.  There- 
after the  said  Sehmela,  as  administrator,  proceeded  to 
erect  upon  the  lot  so  assigned  to  his  wife  a  brick  block 
and  to  fit  and  furnish  the  same  as  a  saloon,  at  a  total 
cost  of  nearly  |5,000,  for  which  credit  waB  claimed  in  the 
accounts  rendered  by  him  as  such  administrator.  Said 
Sehmela  had  in  the  meantime  been  appointed  guardian 
of  the  infant  children  of  the  deceased,  and  although  the 
record  is  not  clear  ui)on  the  subject,  the  inference  there- 
from is  that  he  had,  pursuant  to  license  from  the  district 
judge  for  Cuming  county,  sold  a  portion  of  the  property 
inherited  by  said  children,  to  pay  the  alleged  indebted- 
ness of  said  estate.  On  the  14th  day  of  April,  1887,  said 
administrator  exhibited  to  the  county  court  his  amended 
and  supplemental  rei)ort,  showing  a  balance  due  him  of 
14,080.92,  being  for  money  expended  in  the  erection  of 
the  aforesaid  building  upon  his  wife's  dower  estate. 
The  court,  upon  the  examination  of  the  said  account,  made . 
the  following  finding  and  order:  "The  court  finds  that 
said  Ferd.  Sehmela,  during  the  period  covered  by  such 
report,  acted  as  administrator  and  guardian  at  one  and 
the  same  time;  that  his  functions  and  acts  as  guardian 
were  not  well  defined,  but  that  there  is  no  evidence  that 
he  acted  in  bad  faith.  ♦  ♦  ♦  The  court,  being  fully 
advised  in  the  premises,  finds  said  report  to  be  correct 
It  is  therefore  considered,  ordered,  and  adjudged  that 
such  report  be,  and  the  same  hereby  is,  accepted  and 
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approved,  and  that  said  administrator  be  allowed  no 
compensation  or  attorney's  fee.  The  court  further  finds 
that  the  services  of  the  guardian  ad  litem  herein  aro 
worth  flOO.  It  is  therefore  ordered  that  said  guardian 
ad  litem,  Uriah  Bruner,  be  allowed  the  sum  of  ?100,  to 
which  finding  and  judgment  the  administrator  excepts." 
Although  we  discover  no  record  of  an  appeal  or  proceed- 
ing in  error  from  the  foregoing  order,  the  district  court, 
according  to  the  transcript  introduced  in  evidence,  on 
the  19th  day  of  December,  1887,  found  "that  the  report 
of  said  administrator  made  to  the  county  court  was  cor- 
the  guardian  ad  litem,  and  f250  to  the  administrator  as 
tate  on  the  18th  day  of  July,  1886,  the  sum  of  |4,080.92, 
which  is  still  due  and  unpaid,  with  interest,  and  that  the 
judgment  of  the  coimty  court  is  in  all  things  confirmed, 
except  as  modified  by  this  decree."  The  modification  re- 
ferred to  consists  in  the  allowance  of  f  50  additional  to 
the  guardian  ad  litem,  and  |250  to  the  administrator  as 
attorney's  fees,  payable  out  of  the  estate.  In  the  month 
of  Februarj',  1893,  said  Schmela,  claiming  to  be  a  cred- 
itor of  the  said  estate,  petitioned  the  county  court  for  the 
appointment  of  an  administrator  dc  bo7iis  non.  Notice 
of  such,  petition  having  been  given,  the  said  Amelia 
Schmela,  and  Clara  L.  Bachelor  and  Lilly  Bergtold,  chil- 
dren of  the  deceased,  appeared  and  objected  to  the  ap- 
pointment of  an  administrator,  on  the  ground,  among 
others,  that  said  Schmela  was  not  a  creditor  of  said 
estate,  and  that  his  alleged  claim  was,  on  the  contrary, 
false  and  fraudulent.  Upon  a  hearing  before  the  county 
court  said  objections  were  overruled  and  letters  of  ad- 
ministration issued  to  Emil  Heller  in  accordance  with 
the  prayer  of  said  petition,  which  order  was,  on  appeal  to 
the  district  court,  in  all  things  confirmed,  and  from 
which  judgment  an  appeal  has  by  the  heirs  mentioned 
been  prosecuted  to  this  court. 

The  alleged  indebtedness  of  said  estate  to  the  appellee, 
Schmela,  is  a  balance  of  |1,300  and  interest  of  the 
14,080.92  claimed  by  the  latter  in  the  report  to  which 
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reference  has  been  made,  after  applying  thereon  money 
in  his  hands  realized,  presumably,  from  the  sale  of  ap- 
pellants' property.  It  is,  in  our  view  of  the  case  as  pre- 
sented, necessary  to  notice  a  few  only  of  the  propositions 
discussed  by  counsel  for  appellants. 

As  to  the  evidence  adduced  in  support  of  appellee's 
claim  for  money  expended  in  improving  his  wife's  dower 
estate  we  are  not  advised,  and  from  the  record  before  us, 
which  is  of  the  most  confusing  and  unsatisfactory  char- 
acter, we  can  perceive  no  foundation  for  such  a  demand. 
It  is  reasonably  certain  from  the  proofs  before  us  that 
the  property  of  the  deceased,  except  the  lot  assigned  to 
the  widow  as  her  dower  interest,  and  two  others  valued 
at  $1,100,  according  to  appellee's  sworn  statement,  had 
been  disposed  of  by  him  previous  to  his  removal  for 
cause.  What  is  now  in  fact  proposed  is  to  exhaust  the 
remnant  of  the  property  inherited  by  these  appellants 
from  the  deceased  in  the  improvement  of  a  single  lot  in- 
cumbered by  the  widow's  life  estate.  Comment  upon 
that  proposition  is  unnecessary.  Nor,  indeed,  is  argu- 
ment required  to  prove  that  the  claim  upon  which  this 
proceeding  rests  arises  out  of  a  flagrant  abuse  by  the  ap- 
pellee of  his  trust  as  administrator  and  guardian,  which 
the  law  will  neither  sanction  nor  condone. 

But  the  judgment  in  this  case  is  defended  upon  the 
ground  that  the  order  approving  the  appellee's  account 
is  conclusive,  and  that  the  question  of  the  validity  of  his 
said  claim  against  the  estate  is  now  res  judicata.  There 
is,  however,  in  this  record  no  foundation  for  that  conten- 
tion. The  final  settlement  of  the  accounts  of  an  executor 
or  administrator  and  his  discharge  by  the  judge  or  court 
having  jurisdiction  of  the  subject,  upon  the  conditions 
and  in  the  manner  prescribed  by  statute,  is,  in  contem- 
plation of  law,  a  judgment,  and  is  conclusive  as  to  all 
matters  embraced  therein  until  reversed  or  set  aside  by 
means  of  a  direct  proceeding  for  that  purpose,  or  im- 
peached for  fraud.  There  is  a  recognized  and  substan- 
tial difference  between  a  final  settlement  of  the  character 
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above  indicated  and  the  approval  of  accounts  rendered 
from  time  to  time  during  the  course  of  the  administra- 
tion. The  latter  is,  to  use  the  language  of  Judge  Brewer 
in  MnMck  t?.  BeebCy  17  Kan.,  47,  "simply  a  statement  of  the 
administrator  that  he  has  received  such  amounts  and 
paid  out  such,  and  the  approval  finds  that  statement  to 
be  true.  It  is,  therefore,  in  the  nature  of  an  adjudica- 
tion, a  judicial  determination;  but  it  is,  so  to  speak,  only 
a  present  adjudication  and  prima  facie  correct — one  made 
for  the  purpose  of  enabling  the  court  to  keep  watch  of 
the  estate  and  to  control  the  disi>osition  of  its  assets  and 
the  payment  of  its  debts.  *  *  *  It  may  be  chal- 
lenged without  appeal,  and  in  the  same  court,  and  with- 
out motion  for  rehearing  or  any  direct  proceedings  to  set 
it  aside,  and  any  errors  or  mistakes  in  it  may  be  cor- 
rected at  any  subsequent  settlement.  These  accounts 
are  settled  ex  partCj  and  without  even  the  pretense  of  no- 
tice, by  publication  or  otherwise,  to  any  parties  inter- 
ested. But  the  final  settlement  of  an  estate  is  a  more 
stringent  and  less  easily  avoided  adjudication.  It  is 
more  emphatically  a  judgment.  True,  it  may  by  the 
probate  court  be  opened  up  and  the  administration  con- 
tinued, but  this  requires  a  direct  proceeding  therefor." 
The  effect  there  given  an  ex  parte  interlocutory  account- 
ing by  an  executor  or  administrator  accords  with  the  de- 
cided weight  of  authority,  if,  indeed,  there  exists  a  con- 
trariety of  opinion  upon  the  subject.  (See  Winbam  v. 
King,  35  Miss.,  157;  Pieot  v.  Biddle^  35  Mo.,  39;  Clark 
r.  Cress,  20  la.,  50;  In  re  Heath's  Estate,  58  la.,  36;. 
Goodurin  v.  Goodicin,  48  Ind.,  584;  State  v.  Wilson,  51  Ind., 
96;  Griggs  v.  Shaw,  42  N.  J.  Eq.,  631.)  And  that  the  au- 
thorities above  cited  are  applicable  to  like  orders  under 
our  statute  is  quite  apparent  from  an  inspection  of  sec- 
tion 282,  chapter  23,  Compiled  Statutes,  entitled  "De- 
cedents," which  requires  every  executor  or  administrator 
to  render  an  account  within  one  year  from  the  date  of 
his  appointment,  but  without  making  any  provision  for 
notice  of  such  accounting;  also,  section  287  of  the  same 
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chapter,  requiring  notice  to  all  persons  interested  of  the 
allowance  of  the  administration  account  of  any  executor 
or  administrator.  There  is  in  this  proceeding  nothing  to 
indicate  that  the  report  here  referred  to  was  intended  as 
final  accounting  by  the  appellee,  or  that  it  was  so  re- 
garded by  the  court,  and  we  are  not  required  to  indulge 
any  mere  speculation  in  order  to  sustain  a  transaction 
so  manifestly  unconscionable  as  that  upon  which  the 
appellee's  claim  depends.  In  no  just  or  legal  sense  is 
the  appellee  shown  to  be  a  creditor  of  the  estate  of  said 
Andrew  Bergtold  or  entitled  to  insist  upon  the  appoint- 
ment of  the  administrator  thereof.  The  judgment  of  the 
district  court  will  accordingly  be  reversed  and  the  cause 
remanded,  with  direction  to  reverse  the  order  of  the 
<!ounty  court. 

Reversed  and  remanded. 
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Post,  C.  J. 

This  is  an  appeal  from  a  decree  of  the  district  court 
for  Dakota  county  dismissing  the  petition  of  the  plaintiff, 
who,  as  overseer  of  highways,  seeks  to  restrain  the  de- 
fendant from  the  threatened  obstruction  of  a  certain  al- 
leged public  road  within  the  plaintiflf's  district.  The  de- 
fendant for  answer  alleges  that  he  is  the  owner,  in  his 
own  right,  of  the  premises  described,  and  admits  the 
building  of  a  fence  as  charged  at  the  point  in  question, 
but  denies  the  existence  of  a  public  road  upon  his  said 
premises.  He  also  pleads  as  a  defense  a  former  judg- 
ment, to  which  extended  reference  will  hereafter  be 
made.  The  reply  puts  in  issue  all  allegations  of  new 
matter  contained  in  the  answer. 

It  is  shown  by  the  evidence  in  the  record  that  in  the 
year  1885  one  Lars  O'Chander,  defendant's  immediate 
grantor,  was  the  owner  in  his  own  right  of  the  premises 
described  in  the  petition,  to-wit,  the  south  half  of  the 
northeast  quarter  of  section  28,  township  27,  range  8 
east,  in  Dakota  county,  and  also  of  the  southeast  quarter 
of  section  29,  in  said  township;  that  in  the  month  of  July 
of  said  year  one  Barnes,  a  predecessor  of  the  plaintiff,  in 
the  office  of  overseer  of  highways,  claiming  the  existence 
of  a  public  road  over  and  upon  the  premises  above  de- 
scribed, and  in  the  exercise  of  his  authority  as  such  over- 
seer, cut  down  and  removed  a  fence  before  that  time 
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erected  by  the  said  Lars  O'Chander  across  said  alleged 
road  on  the  southeast  quarter  of  section  29,  about  eighty 
rods  distant  from  the  point  of  the  defendant's  threatened 
obstruction;  that  an  action  of  trespass  was  thereupon 
brought  by  the  said  Lars  O'Chander  as  plaintiff  against 
the  overseer  above  named  and  which  was  prosecuted  to 
judgment  upon  its  merits  in  favor  of  said  plaintiff  in  the 
district  court  for  Dakota  county.  It  is  also  clear  from 
the  record  that  the  purpose  of  the  plaintiff  is  by  means 
of  this  suit  to  assert  in  behalf  of  the  public  the  identical 
claim  which  was  relied  upon  as  a  justification  by  his 
predecessor  in  the  suit  last  mentioned,  viz.,  the  existence 
of  a  public  highway  through  sections  28  and  29,  by  rea- 
son of  certain  proceedings  before  that  time  had  by  the 
county  board  of  said  county,  and  also  on  account  of  the 
alleged  continued  and  uninterrupted  use  thereof  by  the 
public  as  such  for  more  than  ten  years.  Pertinent  in 
this  connection  is  the  answer  filed  by  Barnes  in  that 
action,  viz.: 

"Comes  now  the  defendant  and  for  answer  to  plaint- 
iff's petition  filed  herein  states:  That  he  denies  each  and 
every  allegation  therein  contained  except  such  as  are 
hereinafter  admitted  or  otherwise  answered ;  that  as  to 
whether  plaintiff  is  the  owner  of  the  real  estate  in  said 
petition  described  defendant  has  neither  knowledge  nor 
information  sufficient  to  form  a  belief,  and  defendant 
states  the  fact  to  be  that  there  is  running  through  said 
real  estate  a  public  highway  or  road,  and  further,  that 
plaintiff  is  estopped  from  denying  that  the  same  is  a  law- 
ful public  highway  or  road  for  the  reason  that  the  said 
plaintiff  has  received  the  sum  of  flOO  as  damages  from 
the  said  county  for  land  taken  in  the  establishment  of 
said  highway;  and  for  the  further  reason  that  plaintiff 
in  the  year  1882  or  1883  petitioned  the  board  of  county 
commissioners  of  said  county  for  a  resurvey  of  said  high- 
way, which  said  resurvey  was  duly  ordered  by  said  board 
and  carried  out;  that  the  defendant  is  the  supervisor  of 
highways  for  the  district  in  which  said  real  estate  and 
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poad  are  located;  that  on  the  30th  day  of  July,  1885^ 
plaintiff  had  obstructed  the  said  highway  by  building  a 
wire  fence  across  and  in  the  same,  and  that  on  said  day 
this  defendant,  finding  the  said  highway  so  obstructed 
and  acting  as  such  road  supervisor,  removed  such  ob- 
struction by  cutting  the  said  fence,  and  thereby  opened 
said  highway  for  travel." 

The  foregoing  allegations  having  been  put  in  issue  by 
a  general  denial,  there  was  a  trial  to  a  jury,  at  the  con- 
clusion of  which  a  verdict  was  returned  in  favor  of  the 
plaintiff  for  nominal  damage  in  obedience  to  the  follow- 
ing peremptory  direction  of  the  court,  and  upon  which 
judgment  was  subsequently  entered : 

"1.  Plaintiff  brings  this  action  to  recover  damages  for 
trespass  upon  his  land  and  injury  to  his  fence,  alleged  to 
have  been  committed  on  July  30,  1885.  Defendant  ad- 
mits the  removal  of  the  fence  and  justifies  his  acts  by 
reason  of  the  fact  that  he  is  and  was  road  supervisor  and 
as  such  removed  the  fence,  which  he  claims  was  upon  the 
public  highway  and  obstructed  travel. 

"2.  You  are  instructed  that  there  is  no  testimony  be- 
fore you  establishing  a  public  road  over  and  across  the 
land  where  the  fence  was  situated,  and  the  only  question 
for  you  to  determine  is  the  amount  of  damages  plaintiflf 
has  sustained  by  reason  of  the  removal  of  the  fence, 

"3.  You  should  assess  plaintiff  such  damages  as  he  has 
shown  himself  entitled  to  by  a  fair  preponderance  to  be 
entitled  to,  and  find  a  verdict  accordingly." 

There  is  also  evidence  tending  to  prove  the  acquies- 
cence by  the  county  in  the  result  stated  by  the  abandon- 
ing of  its  claim  respecting  said  road  and  the  removal  of 
a  bridge  before  that  time  erected  on  the  line  thereof. 
Counsel  for  plaintiff,  however,  insist  that  that  judgment 
is  not  a  bar  to  this  action,  because  (1)  the  locus  in  quo 
herein  differs  from  that  involved  in  the  former  suit;  (2) 
there  is  no  privity  between  this  plaintiff  and  his  prede- 
cessor in  office,  Barnes. 

To  the  first  contention  it  is  a  sufficient  answer  that  the 
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effect  which  counsel  accord  to  the  former  judgment  is 
entirely  too  restricted.  Indeed,  the  inference  is  irresist- 
ible from  the  facts  and  circumstances  in  evidence  that 
the  real  controversy,  and  to  which  the  judgment  there 
rendered  is  responsive,  was,  as  it  is  in  this  case,  the  legal 
existence  as  an  entirety  of  the  alleged  road,  as  a  public 
highway,  through  the  action  of  the  county  board  or  by 
reason  of  adverse  user.  The  fact,  therefore,  that  the 
locus  in  quo  was  a  point  on  the  line  of  the  alleged  road 
eighty  rods  distant  from  the  obstruction  now  complained 
of  is  without  significance. 

Preliminary  to  an  examination  of  the  second  proposi- 
tion it  may  be  observed  that  there  can  be  no  doubt  of  the 
privity  between  the  defendant  herein  and  his  grantor, 
Lars  O'Chander.  Privity  in  its  broadest  sense  denotes 
the  mutual  or  successive  relationship  to  the  same  right 
of  property.  (Bouvier's  Law  Dictionary;  2  Greenleaf,  Evi- 
dence, sec.  189;  1  Herman,  Estoppel,  p.  149.)  The  defend- 
ant, therefore,  as  grantee  of  the  property  described,  by 
deed  from  the  said  Lars  O'Chander  subsequent  to  the 
judgment  in  the  former  suit,  is  in  a  position  to  assert 
whatever  rights,  if  any,  accrued  to  the  latter  thereunder. 
This  observation  leads  to  the  second  and  principal 
ground  of  contention,  viz.,  the  relation  of  the  plaintiff 
herein  in  his  representative  capacity  as  overseer  of  high- 
ways to  his  predecessor,  Barnes,  in  the  former  action.  It 
is  conceded  that  a  single  recovery  for  trespass  would  not 
in  every  case  work  an  estoppel  as  against  the  rights  of 
the  public.  But  we  are,  on  principle,  unable  to  perceive 
that  the  attitude  of  the  plaintiff  in  the  prosecution  of 
this  action  differs  essentially  from  that  of  his  predeces- 
sor in  the  assertion  by  the  latter  of  the  identical  claim. 
If  he  has  any  standing  as  a  party  to  this  proceeding, — ^a 
proposition  strongly  controverted, — ^it  is  by  reason  of  his 
duty  with  respect  to  the  highways  of  his  district  and  the 
fact  that  in  the  discharge  of  such  duty  he  stands  as  the 
representative  of  the  public  at  large.  To  demonstrate 
the  foregoing  proposition  it  is  only  necessary  to  inquire 
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what  will  be  the  effect  upon  the  rights  of  the  parties  of 
the  final  decree  herein.  That  a  result  favorable  to  the 
contention  of  the  plaintiff  will  work  an  estoppel  as 
against  the  claim  of  the  defendant  follows  necessarily 
from  the  reasoning  of  the  former,  and  accords  with  the 
theory  upon  which  the  action  is  prosecuted.  And  that  a 
result  adverse  to  the  plaintiff  will  estop  the  public  with 
respect  to  the  claim  asserted  in  its  behalf  cannot  be 
doubted,  since  the  primary  purpose  of  this  proceeding  is 
the  enforcement,  not  of  a  mere  private  right,  but  a  public 
easement  in  the  defendant's  property.  The  plaintiff  is, 
in  his  capacity  as  overseer,  authorized,  after  reasonable 
notice,  to  remove  fences  or  other  obstructions  from  the 
public  roads  at  the  cost  of  the  owners  or  persons  creating 
the  same  (Compiled  Statutes,  ch.  78,  sec.  69);  but  whether 
he  proceeds  under  the  statute  or  invokes  the  powers  of  a 
court  of  equity,  he  acts  by  virtue  of  his  office;  and  a  judi- 
cial determination  respecting  his  rights  in  a  given  case 
ought,  on  principle,  to  conclude  the  public,  whom  he  rep- 
resents, as  effectually  and  for  all  purposes  as  if  the  action 
had  been  prosecuted  in  the  name  of  the  county  or  other 
public  body.  A  recognized  test  in  determining  the  effect 
of  a  judgment  or  decree  is  the  relation  thereto  of  the 
party  against  whom  or  in  whose  favor  it  is  subsequently 
alleged  as  an  estoppel.  Thus,  for  instance,  one  made  a 
defendant  in  his  official  capacity  will  not  be  personally 
bound  by  the  judgment  rendered,  and  one  impleaded  in 
his  personal  capacity  only,  will  not  be  bound  officially. 
(Freeman,  Judgments,  sec.  156.)  We  cannot  upon  this 
record  doubt  that  the  judgment  here  pleaded  would  have 
been  a  complete  bar  to  a  subsequent  proceeding  by 
Barnes,  the  plaintiff's  predecessor,  in  his  official  capacity 
to  restrain  the  further  interference  by  defendant's 
grantor  with  the  alleged  highway.  The  acts  charged  as 
tiie  basis  of  the  former  action,  and  the  interposition 
therein  by  the  overseer  named  of  his  official  character  in 
justification  was  but  the  assertion,  in  behalf  of  the  pub- 
lic, of  a  public  right,  by  its  accredited  representative. 
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acting  within  the  scope  of  his  authority.  It  was,  In  legal 
effect,  an  act  of  the  public,  not  as  a  body  corporate  it  is 
true,  but  according  to  its  more  comprehensive  definition, 
which  includes  the  people  or  community  at  large,  with- 
out regard  to  the  territorial  limits  of  any  town  or  county. 
The  public  is,  in  that  enlarged  sense  of  the  tenn,  a  dis- 
tinct legal  entity,  capable  of  acquiring  rights  by  adverse 
nse,  and  may  in  turn  lose  such  rights  by  non-user.  It 
was  in  that  sense  privy  to  the  claim  asserted  in  its  behalf, 
and  is  accordingly  concluded  by  the  adverse  result. 

Decree  affirmed. 


Martha  Blomgren  v.  Olaf  HoiiMQUEST. 

Filed  September  16, 1896.    No.  6707. 

L  Witnesses:  Unintelligibilitt  of  Testimont:  Review.  The  tect 
that  the  testimony  of  a  witness  is  unintelligible  to  the  official 
stenographer  of  itself  affords  no  ground  for  the  reversal  of  a 
jtidgmeiit. 

2.  Trial:  Bnx  of  Exceptioivs:  Review.  It  is  the  duty  of  parties  to 
assist  in  preserving  the  evidence  in  the  manner  prescribed  by 
law,  and  the  failure,  through  his  own  neglect,  of  the  unsuccessful 
party  to  secure  a  true  bill  of  exceptions  presents  no  ground  for 
relief  at  the  hands  of  the  appellate  court. 

t  Boundaries:  Conflictixo  Evidence:  Review.  E3vidence  examined, 
and  had  to  sustain  the  judgment  of  the  district  court. 

Error  from   the   district   court  of  Cuming   county. 
Tried  below  before  Norris,  J. 

Uriah  Brunevj  for  plaintiff  in  error. 

Ira  Tlumpsorij  and  Sears  &  ThomaSy  contra. 

Post,  C.  J. 

TUs  was  an  action  of  ejectment  in  the  district  court 
for  Cuming  county  by  the  plaintiff  in  error,  Martha 
8 
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Blomgren,  against  the  defendant  in  error,  Olaf  Holm- 
quest,  the  property  in  controversy  being  a  strip  of  land 
particularly  described,  six  rods  in  width  by  eighty  rods 
in  length,  bounded  on  the  west  by  the  section  line  be- 
tween sections  13  and  14,  township  21,  range  7  east  The 
only  substantial  dispute  relates  to  the  location  of  the 
section  corner  common  to  sections  11,  12, 13,  and  14,  and 
which,  according  to  the  contention  of  the  plaintiff,  is  six 
rods  west  of  the  point  found  by  the  trial  court  to  be  the 
true  corner.  The  case,  upon  the  record,  is  a  typical  one 
and  presents  the  contradictions  respecting  division  lines 
and  monuments  common  to  controversies  of  its  charac- 
ter. The  plaintiff  introduced  witnesses  whose  testimony 
tends  to  prove  the  establishment  of  the  corner  in  dispute 
according  to  the  original  survey  at  the  point  contended 
for  by  her.  She  is  corroborated,  also,  by  two  apparently 
competent  surveyors,  Nason  and  Collins,  who  surveyed 
portions  of  the  sections  above  mentioned  in  the  years 
1880  and  1888,  and  who,  in  the  absence  of  the  original 
monuments,  located  the  corner  after  consulting  the  gov- 
ernment field  notes.  On  the  other  hand,  Kline,  who,  as 
county  surveyor,  made  a  survey  of  the  premises  some 
time  between  the  years  1882  and  1888,  records  the  find- 
ing of  the  original  government  comer  where  the  road  as 
now  located  between  sections  13  and  14  intersects  the 
road  extending  east  and  west  on  the  north  side  of  said 
sections,  and  which  is  in  accordance  with  the  finding 
complained  of.  The  defendant  also  introduced  a  num- 
ber of  witnesses,  who  claim  to  have  seen  the  original 
mound  which  marked  the  section  corner  as  early  as  1868, 
and  whose  testimony  is  in  harmony  with  the  conclusion 
reached  below.  Tested  by  the  rule  often  asserted  by 
this  court,  there  is  in  the  record  abundant  evidence  to 
sustain  the  judgment,  and  the  assignment  which  pre- 
sents that  question  may  accordingly  be  dismissed  with- 
out further  comment. 

The  only  other  allegation  of  error  which  requires  no- 
tice is  presented  by  the  following  record  of  the  examina- 
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tion  of  Mr.  Heller,  the  comity  surveyor,  as  a  witness  for 
the  plaintiff:  "By  the  Court:  Mr.  Heller,  taking  the  sec- 
tion line  between  11  and  12,  does  the  prolongation  of 
that  line  coincide  with  the  section  line  between  13  and 
14  as  established  by  Kline?  For  answer  the  witness 
takes  a  plat  and  goes  to  the  judge's  desk,  where  he  ex- 
plains the  same  to  the  court  in  tones  and  manner  unin- 
telligible to  the  reporter,  which  said  answer  could  not, 
therefore,  be  preserved  in  the  record,  to  which  proceed- 
ing the  plaintiff  duly  excepted."  It  will  be  observed  that 
the  only  fact  to  which  the  foregoing  exception  can  apply 
is  that  the  answer  of  the  witness  was  not  understood  by 
the  official  stenographer,  in  consequence  of  which  such 
evidence  ^^as  not  preserved  of  record.  It  cannot  on  the 
record  be  charged  that  attorney  for  the  plaintiff  was  un- 
able to  he-ar,  or  for  any  reason  failed  to  comprehend  the 
answer,  and  the  fact  that  he  pursued  the  examination 
on  the  line  suggested  by  the  judge's  interrogatory  in- 
duces the  belief  that  the  witness  was  in  fact  understood. 
It  was  the  duty  of  counsel,  under  these  circumstances,  to 
insist  upon  a  full  report  of  the  evidence,  in  which  he 
would,  we  must  presume,  have  had  the  assistance  of  the 
court.  Having  neglected  the  opportunity  presented,  he 
will  not  now  be  heard  to  complain. 

Judgment  affirmed. 


State  of  Nebraska,  ex  rel.  Louis  Otto,  v.  County 
ck>mmissioners  of  lancaster  c50unty. 

Filed  Sefteicbeb  16, 1896.    No.  6834. 

XftAdamnB:  Pbociedxtbe:  Application.  In  an  action  for  mandamus  the 
application  for  the  writ  shaU  be  by  motion,  supported  by  an  affl- 
davit  in  which  the  facts  are  stated  upon  which  the  appUcation  is 
predicated.  A  petition,  verified  as  pleadings  in  civil  actions  under 
the  Code  are  ordinarily,  is  insufficient  when  depended  upon  to  fill 
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the  place  of  an  affidavit,  and  an  application  thus  made  should  h% 
denied  and  the  writ  withheld.  (State  v.  Mayor  of  City  of  Lincoln, 
4  Neb.,  260.) 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J. 

Stearns  d  Strode,  for  plaintiff  in  error. 

W.  H.  Woodward^  J.  L.  CaldweUy  and  F.  A.  Boehmery 
contra. 

Harrison,  J. 

The  relator  herein  claimed  to  be  entitled  to  hold  the 
ofllce  of  constable  and  to  exercise  the  duties  thereof  in 
and  for  the  city  of  Lincoln,  and  made  an  application  to 
the  district  court  of  Lancaster  county  for  the  issuance 
of  a  writ  of  mandamuSy  directed  against  respondent,  or- 
dering and  compelling  it  to  approve  his  official  bond  as 
such  officer,  which  he  alleged  he  had  prepared  and  pre- 
sented to  the  board  and  which  it  had  failed  and  refused 
to  approve,  notwithstanding  the  board  admitted  the  "suf- 
ficiency of  the  financial  ability  of  the  sureties"  and  that 
the  bond  was  in  proper  form.  It  was  objected  for  re- 
spondents in  the  trial  court,  and  is  urged  here,  that  the 
application  was  insufficient,  in  that  it  was  not  supported 
by  an  affidavit  of  the  truth  of  the  facts  alleged  as  its 
basis.  The  application  was  in  form  an  ordinary  petition, 
and  the  verification  stated  that  the  relator  had  read  the 
application,  "and  that  the  facts  therein  contained  are 
true,  as  he  verily  believes."  No  motion  for  the  issuance 
of  the  writ  was  made,  nor  was  there  any  affidavit  filed, 
setting  forth  the  facts  relied  upon  as  establishing  the 
relator's  right  to  demand  that  the  writ  should  issue. 
The  application  was  fatally  defective,  and  such  defect 
was  sufficient  reason  for  withholding  the  writ.  (Code  of 
Civil  Procedure,  sec.  649;  State  v.  Mayor  of  the  City  of 
Lincoln,  4  Neb.,  260;  State  v.  School  District,  8  Neb.,  98; 
Collett  V.  Allison,  25  Pac.  Rep.  [Okl.],  516.)    In  the  last 
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named  case  the  supreme  court  of  Oklahoma  had  under 
consideration  section  649  of  our  Code  of  Civil  Procedure, 
which  was  extended  to  Oklahoma  by  section  11  of  the 
organic  act  of  the  territory.  There  are  other  questions 
discussed  in  the  briefs  filed,  but  as  the  conclusion 
reached  on  the  i)oint  considered  effects  a  final  disposition 
of  the  action,  we  need  not  discuss  them.  The  judgment 
of  the  district  court  is  affirmed. 

We  may  say  here  that  the  applicability  or  wisdom  of 
the  rule  announced  may  well  be  doubted  in  a  case 
wherein  a  public  prosecutor  or  attorney  makes,  or  it  be- 
comes his  duty  to  make,  application  for  a  writ  of  man- 
damuSj  and  he  has  not  personal  knowledge  of  the  facts 
and  they  cannot  be  or  are  not  very  readily  brought  to  his 
personal  knowledge,  so  that  he  can  state  them  positively 
in  a  petition  or  affidavit,  but  the  question  is  not  involved 
or  presented  in  the  present  case  and  no  opinion  is  ex- 
pressed upon  it.  The  action  now  before  us  is  one  in 
which  the  rule  is  applicable  and  of  force. 

Affibmed 
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Filed  September  16, 1896.    No.  6648. 

L  Vraudulent  OonTeyanoM:  Insolvency:  Partnership:  Trust 
PuKi>8.  The  property  of  an  insolvent,  either  person  or  partner- 
ship, is  not  a  trust  fund  in  the  hands  of  the  debtor  in  favor  of  cred- 
itors, in  the  true  sense  of  the  words  ''trust  fund."  The  creditors 
do  not,  merely  because  of  such  relation  to  the  debtor,  have  any  re- 
cognizable or  enforceable  lien  on  the  property  of  the  debtor,  nor 
is  tliere  any  trust  character  attaching  to  it  which  interferes  with 
a  bona  fide  sale  of  it  by  the  debtor. 

2. : : :  Evidence.    A  firm,  heavily  indebted  at  the 

time,  may  sell  a  large  portion  of  its  property,  its  stock  in  trade, 
and  also  its  business,  and  receive  in  consideration  therefor  the 
promissory  notes  of  the  purchaser,  and  these  facts  alone  are  not 
conclusive  evidence  that  the  sale  was  fraudulent.  They  are  but 
facts  to  be  considered  in  connection  with  all  other  facts  and  clr- 
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cumstances  adduced  in  eyidence  on  the  trial  on  the  question  of 
the  fraudulent  or  good-faith  character  of  the  transfer. 

8.  :  Evidence.    The  question  of  fraud  in  a  transfer  of  property, 

as  afPecting  the  rights  of  the  creditor  of  the  vendor,  is  one  of 
fact,  to  be  determined  in  each  case  from  the  evidence  introduced 
at  the  trial,  and  where  a  finding  on  such  question  is  based  on 
conflicting  evidence  it  will  not  be  disturbed,  unless  manifestly 
wrong. 

Error  from  the  district  court  of  Merrick  county. 
Tried  below  before  Sullivan,  J. 

W.  T.  Thompson^  for  plaintiflfs  in  error. 

John  Pattersofif  contra. 

Harrison,  J. 

The  defendants  in  error  in  this  court  were  plaintiflEs  in 
the  district  court,  where  the  action  was  originally  com- 
menced, and  will  hereinafter  be  referred  to  as  plaintiffs 
and  the  opposing  parties  as  defendants.  The  suit  is  one 
on  the  official  bond  of  William  H.  Crites,  of  defendants, 
as  sheriff  of  Merrick  county,  to  recover  of  him  and  his 
bondsmen  a  sum  named  in  the  pleading  as  the  value  of 
certain  personal  property  which  it  was  claimed  belonged 
to  the  plaintiffs,  and  of  which,  it  was  alleged,  there  was 
a  wrongful  seizure  and  sale  by  the  sheriff  under  and  by 
virtue  of  executions  issued  by  the  county  judge  of  said 
county,  and  placed  in  the  hands  of  the  sheriff  for  service, 
to  enforce  judgments  rendered  in  that  court  against  Ed- 
ward P.  Berryman,  William  Patterson,  and  Charles  W. 
Rhodes,  one  in  favor  of  the  Studebaker  Manufacturing 
Company,  one  belonging  to  I.  L.  Elwood  &  Co.,  and  also 
one  in  favor  of  the  United  States  Wind  Engine  &  Pump 
Company.  All  claims  asserted  in  the  action  arising 
from  the  completed  service  of  the  executions  issued  on 
the  judgments  in  favor  of  the  last  two  of  the  creditors 
just  mentioned  were  either  settled  or  abandoned  before 
the  time  of  the  trial  in  the  district  court  and  did  not  fur- 
ther figure  or  appear  in  the  controversy.    The  answer 
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contained  a  denial  of  any  wrongful  character  of  the  seiz- 
ure under  the  executions,  also  denied  the  plaintiffs'  own- 
ership of  the  property  seized  and  sold,  and  alleged,  in 
substance,  that  plaintiffs  claimed  such  ownership  under 
and  by  virtue  of  a  pretended  sale,  evidenced  by  a  bill  of 
sale  to  them  by  Berryman,  Patterson  &  Co.,  a  firm  com- 
posed of  Edward  P.  Berryman,  William  Patterson,  and 
Charles  W.  Rhodes,  conducting  a  wholesale  and  retail 
hardware  business  in  Central  City,   Nebraska,   of  the 
goods  levied  upon  and  sold  by  the  sheriff,  together  with 
all  the  other  goods  then  in  stock  in  the  business  and  the 
book  accounts  of  the  firm;   that  the  firm  of  Berryman, 
Patterson  &  Co.  was,  at  the  time  of  such  transfer  to 
plaintiffs,  insolvent  and  known  by  plaintiffs  to  be  so; 
that  the  transfer  from  the  firm  to  plaintiffs  was  made 
with  the  intent  to  hinder  and  delay  its  creditors  in  the 
collection  of  claims  against  it  and  to  defraud  its  credit- 
ors, which  purpose  and  intention  was  known  to  plaintiffs 
herein;  that  the  consideration  passing  from  plaintiffs  to 
Berryman,  Patterson  &  Co.  in  the  transfer  between  them 
was  in  amount  $30,000,  which  was  not  paid  in  cash,  but 
their   three  notes  were   given   and   received,   each   for 
110,000,  one  of  which  matured  in  one  year  after  its  date, 
one  in  two  years,  and  one  in  three  years  after  date.     It 
was  further  pleaded  that  at  the  time  of  the  sale  by  the 
firm  to  plaintiffs,  the  Studebaker  Manufacturing  Com- 
pany creditor  was  a  creditor  of  the  firm  of  Berryman, 
Patterson  &  Co.     There  was  also  stated  to  be  a  relation- 
ship existing  between  each  of  the  plaintiffs  and  a  mem- 
ber or  members  of  the  firm  of  Berryman,  Patterson  & 
Co.     In  the  reply  filed  the  alleged  relationship  of  the 
plaintiffs,  respectively,  to  members  of  the  firm  of  Berry- 
man, Patterson  &  Co.  was  admitted,  and  all  allegations 
of  fraud  or  fraudulent  intent  as  entering  into  the  trans- 
action of  the  sale  of  stock  of  hardware,  etc.,  were  denied. 
In  a  trial  of  the  issues  the  jury  returned  a  verdict  favor- 
able to  the  contentions  of  plaintiffs,  and  after  defendants' 
motion  for  new  trial  was  heard  and  overruled  a  judgment 
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waB  pendered  on  the  verdict,  hence  the  error  proceedings 
on  the  part  of  the  defendants. 

It  is  claimed  by  counsel  that  certain  facts  were  undis- 
puted, among  which  are  recited  the  following:  That  at 
the  time  of  the  transfer  of  the  stock  of  goods,  etc.,  to 
plaintiffs  the  Studebaker  Manufacturing  Company  was 
a  creditor  of  the  firm  making  the  transfer;  that  Levi  C 
Hart,  one  of  the  plaintiffs,  was  a  brother-in-law  of 
Charles  W.  Rhodes,  a  member  of  the  firm  of  Berryman, 
Patterson  &  Co.,  and  Anson  L.  Havens,  the  other  plaint- 
iff, bore  a  like  relationship  to  Edward  P.  Berryman,  an- 
other member  of  said  firm;  that  Charles  W.  Rhodes,  at 
the  date  of  the  transfer  of  the  stock,  was  indebted  to 
Hart  in  the  sum  of  $4,000,  and  that  Berryman,  Patterson 
&  Co.  then  owed  Hart  $9,500;  that  at  the  time  of  the  sale 
Edward  P.  Berryman,  at  Hart's  request,  made  a  report, 
which  was  examined  by  Hart  before  the  sale,  of  the  assets 
and  liabilities  of  the  firm  of  which  he,  Berryman,  was  a 
member,  which  showed  the  aggregate  amount  of  the  in- 
debtedness of  the  firm  to  be  about  thirty-one  or  thirty- 
two  thousand  dollars,  and  the  assets  consisted  of  the 
stock  of  goods,  book  accounts,  bills  receivable,  etc.,  of 
the  value  of  $30,000,  and  real  estate  of  the  value  of 
110,000  (this  real  estate  was  not  sold  or  conveyed  to 
plaintiffs);  that  of  the  consideration  for  the  transfer  of 
the  stock,  etc.,  in  amount  $30,000,  no  cash  was  paid,  but 
three  notes  of  $10,000  each  were  given,  maturing  in  one, 
two,  and  three  years  from  date;  and  it  is  asserted  by 
counsel  that,  in  view  of  the  undisputed  facts,  the  verdict 
and  judgment  ought  not,  and  cannot,  under  the  rules  of 
law  applicable  and  governing,  be  allowed  to  stand,  but 
must  be  set  aside,  and  states  his  further  contention  in  this 
connection  as  follows: 

"We  maintain  the  law  to  be: 

"1.  That  a  debtor,  while  the  owner  of  property,  sus- 
tains two  distinct  relations  in  regard  to  it,  viz.,  that  of 
owner,  and  that  of  quasi-trn^tee  for  his  creditors. 

"2.  That  all  persons  who  have  notice  that  a  proposed 
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vendor  has  creditors  and  is  in  failing  financial  circum- 
stances, or  is  insolvent,  are  bound  to  take  notice  of  such 
trust  relation  in  their  dealings  with  reference  to  the  prop- 
erty of  such  vendor,  and  when  the  natural  and  probable 
effect  of  a  sale  of  the  property  of  the  vendor  under  such 
circumstances  might  reasonably  be  understood  to  hinder, 
delay,  or  defraud  the  creditors  of  the  vendors  in  the  col- 
lection of  their  claims,  such  sale  will  be  held  to  have 
been  made  in  bad  faith,  and  be  null  and  void  as  to  cred- 
itors. This  proposition  follows  as  a  legal  corollary  to 
the  first,  and  is  substantially  the  rule  as  announced  by 
this  court  in  the  case  of  Beels  v.  Flynny  28  Neb.,  575." 

In  relation  to  what  is  set  forth  under  the  heading  "1," 
we  will  say  that  we  do  not  understand  that  an  individual 
or  a  partnership,  the  owner  of  property,  even  if  insolvent, 
holds  such  property  in  trust  for  general  creditors,  in  the 
true  sense  of  the  term,  merely  because  the  parties  stand 
to  each  other  in  the  relation  of  debtor  and  creditor.  We 
understand  it  to  mean  no  more,  when  used  in  such  con- 
nection, than  that  the  debtor  will,  in  all  his  dealings 
with  the  property,  be  fair  and  honest,  and  will  apply  it, 
or  its  proceeds,  in  payment  of  any  existing  debts,  in  the 
manner  and  to  the  extent  honesty  and  uprightness 
among  men  demand.  The  creditors  do  not,  merely  be- 
cause they  are  creditors,  have  any  lien,  either  legal  or 
equitable,  which  is  enforceable  or  recognized  as  such,  or 
which  interferes  with  the  debtor's  sale  and  disposal  of 
proi>erty  in  any  manner,  provided  it  is  not  fraudulent  or 
with  intent  to  defraud  creditors,  or  to  hinder  and  delay 
them  in  the  collection  of  their  claims.  The  case  of  Beels 
V.  Flynn,  miprUy  the  decision  in  which  is  relied  upon  as 
supporting  the  positions  of  counsel  as  stated  in  the  quo- 
tations herein  from  his  brief,  is  similar  to  the  one  at  bar 
mainly  in  the  fact  that  the  payment  of  the  consideration 
in  the  sale  attacked  in  that  case  was  almost  entirely  de- 
ferred and  evidenced  by  the  note  of  the  purchaser,  wliich, 
it  was  observed,  might  have  the  effect  to  hinder  and  de- 
lay creditors  of  the  seller.     The  further  fact  was  shown 
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in  Beels  v.  Flynii  that  on  the  day  succeeding  the  one  of 
the  sale  the  purchaser  was  informed  by  one  or  more  of 
the  creditors  of  the  party  from  whom  he  bought  that  the 
creditors  would  probably  try  to  reach  and  collect  the 
amount  due  on  the  note,  and  he  immediately  went  to  the 
other  party  and  traded  him  some  land  for  the  note. 

In  the  opinion  in  the  case  of  Nebra^ika  Moline  Plow  Co. 
V.  Elinfftnany  48  Neb.,  204,  it  was  held:  "The  fact  that  a 
copartnership,  largely  indebted,  sells  most  of  its  prop- 
erty and  its  business  to  one  of  small  means,  in  considera- 
tion of  a  small  amount  of  cash  and  the  purchaser's  prom- 
issory notes,  is  a  circumstance  tending  to  show  that  the 
transaction  was  fraudulent,  but  not  conclusive,  nor, 
alone,  suflScient  evidence  that  it  was  fraudulent,"  It  will 
be  gathered  from  such  of  the  main  facts  as  are  stated  in 
what  we  have  just  quoted  that  the  point  raised  for  con- 
sideration and  adjudication  was  like  unto  that  presented 
in  the  case  of  Becls  v.  Flynn^  and  also  in  the  case  at  bar. 
In  the  body  of  the  opinion,  written  by  Ragan,  C,  it  was 
said:  "Counsel  for  the  plow  company  insist,  however, 
that  as  the  evidence  shows  the  consideration  for  the  sale 
was  $200  in  money  and  the  remainder  of  the  purchase 
price  was  the  notes  of  the  purchaser,  the  court  should 
therefore  say  the  transaction  was  fraudulent;  and  coun- 
sel insist  that  Beels  v.  Flynn,  28  Neb.,  575,  supports  their 
contention,  where  a  sale  is  made  by  a  debtor  of  all  his 
property,  for  a  part  cash  and  the  remainder  in  the  prom- 
issory notes  of  the  purchaser,  such  transaction  is  conclu- 
sive evidence  of  a  fraudulent  intent.  In  the  case  cited 
a  debtor  had  sold  all  his  property  to  Beels  in  considera- 
tion of  some  cash  and  the  promiissory  notes  of  Beels. 
Plynn,  as  sheriff,  seized  the  property  under  attachment 
process  and  sold  it,  and  Beels  sued  the  sheriff  for  conver- 
sion. The  sheriff  justified  the  seizure  by  virtue  of  his 
attachment  writs,  and  defended  on  the  ground  that  the 
sale  to  Beels  was  fraudulently  made  by  the  debtor,  with 
the  intention  on  the  part  of  the  debtor  and  Beels  to  de- 
fraud the  latter's  creditors.     The  jury  found  on  this  issue 
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for  the  sheriff,  and  this  court  affirmed  the  judgment. 
The  only  issue  presented  to  the  jury  was  whether  the 
sale  made  by  the  creditor  to  Beels  was  made  in  good 
faith.     The  jury  found  that  it  was  not,  and  the  only 
question  presented  to  this  court  on  proceedings  in  error 
was  the  sufficiency  of  the  evidence  to  sustain  the  finding 
of  the  jury.     It  is  said  in  the  syllabus  that  Beels  is  not  a 
bona  fide  purchaser  and  not  entitled  to  protection.     But 
this  was  no  more  than  saying  that  the  evidence  sustained 
the  finding  of  the  jury,  that  Beels  was  not  a  bona  fide 
purchaser.    Whether  Beels  was  a  bona  fide  purchaser  or 
not  was  not  a  question  of  law,  but  of  fact.     The  jury 
found  that  he  was  not  a  good-faith  purchaser  and  this 
court  affirmed  the  judgment,  and  the  opinion  meant  and 
means  no  more  than  that  the  evidence  before  the  jury 
was  sufficient  to  sustain  its  finding.     It  is  doubtless  true 
that  the  sale  by  one  of  all  his  property  for  some  cash  and 
the  promissory  notes  of  the  purchaser,  the  seller  at  the 
time  being  in  debt  and  the  purchaser  being  a  man  of 
small  means,  is  evidence  of  a  fraudulent  intent;    but 
this  court  has  never  consciously  held  that  such  facts 
alone  were  conclusive  evidence  of  fraud.    To  so  hold 
would  be  to  repeal  the  statute  which  has,  wisely  or  un- 
wisely, declared  that  intention  to  be  a  question  for  the 
determination  of  the  jury  or  trial  court,  from  all  the 
facts  and  circumstances  surrounding  the  transaction  put 
in  evidence  in  the  particular  case."    So,  in  the  case  at 
bar,  no  one  of  the  undisputed  facts  was  conclusive  evi- 
dence of  the  alleged  fraud  in  the  sale  of  the  stock  of 
goods,  etc.,  nor  were  they  when  grouped  together;   but 
they  were  evidential  circumstances  tending  to  prove  the 
allegations  of  fraud,  but  to  be  considered  in  connection 
with  all  the  facts  and  circumstances  of  which  there  was 
evidence  adduced  in  the  trial  of  the  cause.    The  main 
questions  to  be  determined  by  the  jury  were  whether  the 
alleged  fraud  or  fraudulent  intent  had  been  shown  to 
have  been  an  element  of  the  transfer  of  the  stock  of 
goods  and  other  property,  and  to  the  knowledge  of,  or 
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participated  in  by,  the  parties  thereto.  "Whether  or  not 
a  transfer  of  property  is  fraudulent  as  against  the  cred- 
itors of  the  vendor  is  a  question  of  fact,  determinable 
solely  upon  the  evidence  adduced  in  each  case."  {Gold- 
smith V.  ErteksiMy  48  Neb.,  48.)  The  evidence  was  con- 
flicting. There  were  many  facts  and  circumstances 
which  tended  to  support  the  pleadings  of  fraud.  On  the 
other  hand,  there  was  much  in  the  evidence  which  would 
induce  a  contrary  belief.  We  have  carefully  i)erused 
and  considered  all  the  evidence,  and  it  need  not  be 
quoted  from  or  summarized  here.  Doubtless  there  was 
sufficient  in  it  to  have  sustained  a  finding  and  verdict 
contrary  to  the  one  returned,  but  there  was  also  suffi- 
cient to  warrant  the  finding  and  verdict  made,  hence  it 
will  not  be  disturbed.  The  judgment  of  the  district 
court  must  be 


Affirmed. 


L.  D.  Davidson,  appellant,  v.  S.  M.  Crosby  bt  al., 

APPELLEES. 
Filed  September  16, 1896.    No.  6843. 

1.  Praud:  Evidence.  Fraud  is  never  presumed,  but  must  be  clearly 
proved  In  order  to  entitle  a  party  to  relief  on  the  ground  that  it 
has  been  practiced  on  him. 

2. : .    The  finding  of  a  trial  judge  based  upon  conflicting 

evidence,  when  there  is  sufficient  evidence  to  support  it,  will  not 
be  disturbed. 

Appeal  from  the  "district  court  of  Douglas  county. 
Heard  below  before  Ferguson,  J. 

e/.  0.  Dctweiler  and  John  T.  CatherSy  for  appellant. 

McClandhan  &  HalUgan,  contra. 
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Harrison,  J. 

This  action  was  commenced  in  the  district  court  of 
Douglas  county,  the  relief  sought  being  the  rescission  of 
a  contract  of  sale  whereby  the  appellant  purchased  of  ap- 
pellees 155^  shares  of  the  capital  stock  of  the  Commer- 
cial Directory  Company,  a  corporation  doing  business  in 
Omaha,  the  shares  being  of  the  face  value  of  JlOO  each, 
and  to  secure  a  reconveyance  to  appellant,  by  appellees, 
of  the  title  to  certain  real  estate  which  had  been  passed 
to  them  during  and  as  a  part  of  the  consideration  mov- 
ing to  them  in  the  transaction  the  basis  of  complaint; 
also  the  surrender  by  appellees  of  some  promissory  notes 
executed  and  delivered  by  appellant  to  appellees,  evi- 
dencing a  portion  of  the  amount  of  the  purchase  price  of 
said  stock.  It  was  further  asked  that  appellees  be  re- 
strained from  further  selling  or  disposing  of  the  promis- 
sory notes,  or  coi^eying  the  lands  to  persons  other  than 
appellant.  It  appears  that  on  July  1,  1892,  the  appel- 
lant and  appellees,  through  an  agent  or  broker,  W.  A. 
Spencer,  concluded  a  sale  or  trade  by  which  appellant 
became  the  owner  and  possessed  of  the  shares  of  stock 
hereinbefore  described,  and  paid  therefor  the  sum  of 
f6,100,  as  follows:  f  1,000  cash;  conveyed  to  appellees 
the  title  to  twenty  acres  of  land  situated  in  Polk  county, 
Florida,  valued  at  |1,200;  also  three  lots  in  Ocala, 
Florida,  valued  at  |2,100,  less  incumbrance  of  f600, 
which  incumbrance  was  assumed  and  to  be  paid  by  ap- 
pellant; one  note  executed  by  appellant  in  the  sum  of 
flOO,  due  in  thirty  days  from  date,  and  another  note  for 
1300,  maturing  ninety  days  from  date.  For  the  balance 
of  the  consideration,  f2,000,  it  is  asserted  by  appellant 
that  appellees  were  to  accept  the  title  to  123  acres  of  land 
situate  in  Suwannee  county,  Florida,  if,  as  the  result  of 
an  investigation  by  appellees  in  regard  to  its  quality,  etc., 
it  proved  to  be  as  represented  by  appellant.  If  not,  then 
appellees  were  to  receive  four  promissory  notes  of  Ip500 
each,  to  mature,  one  in  six,  one  in  twelve,  one  in  eighteen, 
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and  one  in  twenty-four  months,  executed  by  appellant 
and  delivered  on  the  date  of  the  sale  to  W,  A,  Spencer,  to 
be  held  until  appellees  ascertained  the  facts  concerning 
the  land,  and  if  it  was  determined  to  be  as  represented 
by  appellant,  then  the  four  notes  to  be  returned  to  him 
and  the  title  to  the  land  conveyed  to  appellees.  If  the 
land  did  not  fulfill  the  representation,  then  the  notes 
were  to  be  given  to  appellees.  Appellees  assert,  how- 
ever, that  it  was  to  be  optional  with  them  whether  they 
would  accept  a  conveyance  of  the  land  or  receive  the 
notes,  and  that  they  concluded  to  take  the  notes,  and 
that  about  two  weeks  subsequent  to  the  time  the  deal 
was  closed,  so  informed  Mr.  Spencer,  who  then  gave  the 
notes  to  them.  The  appellant,  as  a  basis  for  his  demand 
for  the  rescission  of  the  sale  or  trade,  alleged  that  the  ap- 
pellees, to  induce  him  to  enter  into  the  contract,  made 
certain  false  and  fraudulent  representations  of  and  con- 
cerning the  stock,  its  value,  etc.,  which  tvere  believed  and 
relied  upon  by  him  in  making  the  purchase.  The  para- 
graph in  which  the  facts  in  relation  to  which  it  was  stated 
false  representations  were  made  were  particularly  and 
specifically  designated  reads  as  follows:  "The  defend- 
ants, to  induce  and  persuade  the  plaintiff  to  enter  into 
said  agreement,  falsely  and  fraudulently  represented  to 
the  plaintiff  that  said  capital  ^tock  was  worth  the  sum  of 
|50  per  share;  that  the  assets  of  said  Commercial  Direc- 
tory Company  were  all  good,  genuine,  legitimate,  and  col- 
lectible securities;  that  said  assets  were  of  the  amount  of 
110,987.37;  that  the  liabilities  of  said  Commercial  Direc- 
tory Company  were  but  f 3,200,  and  no  more,  they,  the 
said  defendants,  knowing  at  the  time  of  making  said 
representations  the  same  to  be  false  and  untrue,  and 
made  the  same  for  the  purpose  of  cheating  and  defraud- 
ing this  plaintiff." 

The  question  of  which  party  should  prevail  in  the 
branch  of  the  case  in  regard  to  the  four  notes  of  f500 
each,  and  whether  the  possession  of  them  was  obtained 
by  appellees  in  accordance  with  the  terms  of  the  con- 
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tract,  or  contrary  thereto,  and  consequently  wrongfully, 
was  not  urged  by  counsel  for  appellant  in  the  argument 
or  brief,  and  needs  no  further  notice,  but  we  will  say  that 
it  is  evident  that  the  general  finding  in  favor  of  appellees 
included  one  that  the  facts  in  respect  to  this  contention 
ware  as  asserted  by  appellees,  and  there  was  ample  evi- 
dence to  support  such  a  finding.  It  is  clear  from  a  con- 
sideration of  all  the  evidence  bearing  on  the  point  of  the 
alleged  false  representations  by  appellees  that  the  stock 
was  worth  fSO  per  share,  or  one-half  its  face  value;  that 
if  made,  and  false,  it  was  not  relied  upon  by  appellant  in 
making  the  trade  and  did  not  control  his  actions  therein 
to  any  appreciable  extent  He  made  calculations  framed 
on  other  information  and  reached  a  conclusion  of  his  own 
deduced  therefrom  w^hich  fixed  for  him  the  vialue  of  the 
stock  and  made  an  offer  to  purchase  it,  governed  as  to  its 
worth  by  such  conclusion,  and  finally  succeeded  in  acquir- 
ing it  at  a  valuation  of  between  thirty-nine  and  forty  dol- 
lars per  share.  The  trial  court  made  the  following  finding: 
"The  court  finds  upon  the  issues  joined  for  the  defend- 
ants, and  that  the  defendants  did  not  obtain  the  money 
and  proi)erty  and  notes  described  in  plaintiff's  petition  by 
fraud  and  misrepresentation."  The  rule  as  to  the  proof 
in  such  cases  is  stated  to  be:  "Fraud  is  never  presumed, 
but  must  be  clearly  proved  in  order  to  entitle  a  party  to 
relief  on  the  ground  that  it  has  been  practiced  upon  him/' 
(Clark  V.  Tennanty  5  Neb.,  549;  Missouri  Valley  Land  Co.  v. 
Bushnellj  11  Neb.,  192;  Western  Horse  &  Cattle  Ins.  Co.  v. 
Putnam,  20  Neb.,  331;  Brown  v.  Eerr,  21  Neb.,  113;  Dirlcr 
son  V.  Knox,  30  N.  W.  Eep.  [la.],  49.) 

We  have  carefully  examined  all  the  evidence  presented 
and  do  not  deem  it  necessary  to  quote  from  it  or  make  an 
extended  statement  of  it  here.  That  on  the  part  of 
plaintiff  tended  to  prove  the  allegations  of  fraud  and  de- 
ceit practiced  by  defendants  to  induce  plaintiff  to  con- 
summate the  trade,  while,  on  the  other  hand,  that  intro- 
duced on  behalf  of  defendants  was  directed  toward  an 
effort  to  prove  that  no  misrepresentations  were  made  by 
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defendants;  that  plaintiff  was  not  in  any  manner  or  to 
any  extent  deceived  or  misled  by  the  statements  of  de- 
fendants in  regard  to  the  property  involved  in  the  trans- 
actions between  them;  that  plaintiff  did  not  rely,  in 
making  the  trade,  on  any  statements  of  defendants,  and 
was  not  influenced  thereby,  and  that  the  conditions  and 
relations  existing  at  the  time  of  .the  trade,  with  reference 
to  the  parties  and  to  the  property,  the  knowledge  of  it 
possessed  by  the  plaintiff  or  the  means  of  obtaining  such 
knowledge  then  afforded,  were  such  as  to  effectually 
debar  the  plaintiff  from  any  complaint  of  the  nature  of 
this,  the  foundation  of  the  present  action.  The  evidence 
was  conflicting,  but  there  was  sufficient  to  sustain  the 
finding  of  the  trial  judge,  that  fraud  and  misrepresenta- 
tion on  the  part  of  the  defendants  had  not  been  shown. 
(Dirkson  v.  Knox,  supra.)  This  being  true,  the  finding  will 
not  be  disturbed  and  the  judgment  of  the  district  court  is 

Affibmed. 

Irvine,  C,  took  no  part  in  the  decision. 


Mary  E.  Overall  et  al.  v.  John  A.  McShane. 

Filed  September  16, 1896.    No.  6797. 

I  40  "eil  Judicial  Sales:   Appraisement:  Objections.    Objection  that  the  ap- 

I  58  fl6g  pralsement  made  as  a  part  of  the  proceedings  in  a  judicial  sale  Ib 

too  low  or  too  high  must  be  made  and,  with  a  motion  to  vacate 
the  appraisement,  be  filed  in  the  cause  in  which  the  sale  is  about 
to  be  effected,  before  the  sale.  {Vought  v.  Foxtcorthy,  38  Neb.,  790; 
Burkett  17.  Clark,  46  Neb.,  466.) 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Irvine,  J. 

David  Van  Etten  and  Silas  RobUnSj  for  plaintiffs  in 
error. 
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Frank  T.  Ransom^  contra. 

Harrison,  J. 

In  an  action  commenced  in  the  district  court  of  Doug- 
las county  to  foreclose  a  mortgage  the  case  proceeded  to 
decree  of  foreclosure,  to  enforce  which  an  order  of  sale 
issued,  sale  was  made,  and  a  motion  to  confirm  it  filed. 
At  this  stage  of  the  proceedings  a  motion  to  set  aside  the 
sale  was  presented  on  behalf  of  the  principal  defendants, 
the  ground  of  the  motion  being  that  the  appraisement 
of  the  property  made  and  returned  as  a  part  of  a  com- 
plete and  perfect  judicial  sale  was  too  low.  This  motion 
was  overruled  and  the  motion  to  confirm  the  sale  sus- 
tained. It  is  urged  in  this  court  that  the  trial  court 
erred  in  not  setting  the  sale  aside.  The  sole  question 
presented  here,  as  in  the  trial  court,  was  with  reference 
to  the  appraisement,  and  the  objection  that  it  was  too 
low  was  not  made  until  after  sale;  to  be  available  it 
should  have  been  made,  and  the  motion  to  vacate  the  ap- 
praisement filed  in  the  case,  before  the  sale  took  place. 
ay  ought  V.  Foxworthyy  38  Neb.,  790;  Burkett  v.  Clark,  46 
Neb.,  466.)  We  have,  however,  in  this  case  examined  the 
record  and  evidence  before  the  judge  of  the  district  court 
when  he  made  the  ruling  to  which  complaint  is  here 
pressed,  and  conclude  that  his  action  in  overruling  the 
motion  to  set  aside  the  sale  was  proper  in  view  and  con- 
sideration of  what  was  before  him  in  regard  to  the  ap- 
praisement and  its  amount.  It  follows  that  the  order 
confirming  the  sale  must  be 

Affirmed. 

Irvine,  C,  took  no  part  in  the  consideration  of  the  case. 


9 


66  NEBRASKA  REPORTS.  [Vol.  49 


54    600 
64    592 


Spurck  v.  Dean. 


49     66 

64  ^  William  Spurck  v.  Clara  Dean. 


Filed  Septembeb  16, 1896.    No.  6827. 

1.  Bill  of  Exceptions:  Authentication.    A  bill  of  exceptions  slioald 

be  authenticated  by  the  certificate  of  the  clerk  of  the  trial  court 
to  entitle  it  to  examination  and  consideration  in  the  supreme 
court. 

2.  Conflicting  Evidence:  Review.    Questions  of  fact,  and  upon  con- 

flicting testimony,  are  to  be  decided  by  the  trial  jury,  and  a  ver- 
dict will  not  be  set  aside  on  the  ground  of  the  want  of  sufficient 
evidence  to  support  it,  unless  the  want  is  so  great  as  to  show  that 
the  verdict  is  manifestly  wrong.  {Sycamore  Co.  v,  Qrundrad,  1$ 
Neb.,  529.) 

3.  Evidence:  Action  fob  Wages.    Where,  in  an  action  to  recover  an 

amount  alleged  to  be  due  the  plaintiff  as  wages  for  work  and 
labor  performed  at  an  agreed  price,  there  is  a  conflict  in  respect 
to  the  amount  agreed  upon,  evidence  of  the  value,  at  the  time  of 
the  contract,  of  the  work  performed  is  competent  and  admissible. 

Error  from  the  district  court  of  Nuckolls  county. 
Tried  below  before  Hastings,  J. 

R.  D.  Sutherlandy  for  plaintiff  in  error. 

Searle  d  CokmaUy  contra. 

Harrison,  J. 

The  plaintiff  instituted  this  action  to  recover  of  de- 
fendant an  amount  alleged  to  be  due  as  compensation 
for  work  and  labor  performed  by  plaintiff  for  defendant 
during  the  times  stated  in  the  petition  filed,  wherein 
there  also  appeared  an  allegation  that  the  work  was 
done  at  a  stipulated  or  agreed  price  per  week.  Issues 
were  joined  and  tried  and  the  result  was  a  judgment  for 
plaintiff,  seeking  a  reversal  of  which  defendant  has  prose- 
cuted error  proceedings  to  this  court. 

Of  the  alleged  errors  the  one  mainly  urged  and  relied 
Apon  in  the  argument  as  being  fatal  to  the  judgment 
rendered  is  that  the  verdict  was  not  sustained  by  suffi- 
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dent  evidence.  A  determination  of  this  question  in  this, 
as  in  any  other  case,  necessitates  an  examination  of  the 
evidence  as  preserved  and  presented  in  a  bill  of  excep- 
tions. What  purports  to  be  such  bill  in  the  present  case 
is  attached  to  the  record,  but  is  not  authenticated  by  the 
certificate  of  the  clerk  of  the  district  court  in  which  the 
cause  was  tried;  hence  it  is  not  properly  before  us  for  ex- 
amination and  is  not  entitled  to  be  considered.  {Romberg 
V.  Fokkeuy  47  Neb.,  198;  Childersm  v.  Childeraony  47  Neb., 
162;  Romberg  r.  Hediger^  47  Neb.,  201.)  We  have,  how- 
ever, searched  through  it,  and  discover  a  conflict  in  the 
evidence  in  respect  to  the  fact  as  to  which  it  was  con- 
tended it  was  unsatisfactory,  but  also  conclude  that  there 
was  suflBcient  to  support  the  verdict  returned  by  the  jury, 
from  which  it  follows  that  the  verdict  will  not  be  dis- 
turbed.   {Sycamore  Co.  v.  Orundrad,  16  Neb.,  529.) 

During  the  progress  of  the  trial  of  the  cause  evidence 
was  admitted  of  what  was  the  value  of  the  services  per- 
formed by  the  plaintiff  at  the  time  when  the  contract  was 
made  and  during  its  performance.  It  is  urged  that  inas- 
much as  the  plaintiff  claimed  that  the  consideration  to 
be  paid  for  the  labor  had  been  agreed  upon  was  a  fixed 
sum,  any  evidence  of  its  worth  was  incompetent  and  ir- 
relevant and  should  not  have  been  allowed.  No  objec- 
tions vere  interposed  during  the  trial  to  any  of  this  evi- 
dence which  it  is  claimed  should  not  have  been  admitted, 
but  whatever  the  condition  of  the  record  in  this  respect, 
there  w^as  a  conflict  in  the  evidence  in  relation  to  the 
amount  of  the  price  agreed  upon  to  be  paid  and  received 
for  the  labor,  and  it  was  competent  to  show  what  the 
work  was  worth  when  the  contract  was  made,  and  such 
evidence  as  was  admitted  was  not  erroneous.  {Allison  v. 
Homing,  22  O.  St.,  138;  Swain  v.  Cheney,  41  N.  H.,  232; 
Fry  V.  Tilton,  11  Neb.,  456.)    The  judgment  of  the  district 

court  is 

Affibmbd. 
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Addison  B.  Johnston  et  al.  v.  Milwaukee  &  Wyoming 
Investment  Company. 

Filed  September  16, 1896.    No.  7367. 

1.  Instnictions:  Assignments  of  Ebror.  Errors  in  respect  to  glTing 
instructions  must  be  separately  assigned  in  the  motion  for  new 
trial.  If  assigned  in  group,  and  any  one  of  the  group  against 
which  the  assignment  is  directed  is  without  error,  the  assignment 
must  be  overruled,  i&pears  v.  Chicago,  B,  d  Q,  R.  Co.,  43  Neb., 
720.) 


2. 


Trial:  Special  Findings.  "When  the  special  finding  of  facts  is  In- 
consistent with  the  general  verdict,  the  former  controls  the  latter, 
and  the  court  may  give  judgment  accordingly."  (Code  of  Civil 
Procedure,  sec.  294.) 

: :  Review.    Where  there  are  several  special  findings  of 


facts,  and  among  them  one  which  can  but  be  and  is  a  conclusion 
or  an  inference  drawn  from  the  others,  and  it  is  manifestly  wrong, 
it  will  be  disregarded. 

4.  Principal  and  Agent:  Ratification.  The  ratification  by  a  prin- 
cipal of  the  unauthorized  act  of  an  agent  may  be  either  express  or 
implied.    {Taylor  r.  Conner,  41  Miss.,  722.) 

5. : .    The  acceptance  or  retention  by  the  principal,  after 


6. 


knowledge  of  the  facts,  of  the  fruits  of  an  unauthorized  act  of  an 
agent  is  a  ratification  of  the  agent's  act,  and  it  relates  back  to  the 
time  of  the  act  and  makes  it  as  if  the  agent  had  been  empowered 
to  perform  it  at  its  date,  and  the  principal  is  bound  in  all  respects 
as  if  he  himself  had  been  the  actor.  {Hughes  r.  Ins,  Co,  of  North 
America,  40  Neb.,  627.) 

: .    If  the  principal  desires  to  repudiate  the  unauthor- 


ized act  of  his  agent,  he  must,  as  soon  as  he  acquires  knowledge 
of  the  facts,  return,  or  tender  a  return,  of  any  benefits  by  him  re- 
ceived as  the  proceeds  of  such  acts,  or  be  held  to  have  ratified 
them. 

: :  Pleading:  Evidence.    Proof  of  the  ratification  by  the 


principal  of  the  unauthorized  acts  of  the  agent  was  competent  in 
an  action  of  replevin  under  an  answer  of  general  denial.  {Merrill 
V.  Wedgwood,  25  Neb.,  283.) 

8.  Unauthorized  Sale  by  Agent:  Retention  op  Proceeds:  Ratifica- 
tion: Replevin:  Pleading  and  Proof.  In  the  case  at  bar  plaint- 
iff commenced  an  action  of  replevin  to  recover  of  the  defendants 
certain  cattle,  the  possession  of  which  had  been  acquired  by  de- 
fendants through  an  alleged  unauthorized  sale  of  the  cattle  to 
them  by  an  agent  of  plaintiff.    The  defendants'  answer  was  a  gen- 
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eral  denial.  After  the  commencement  of  the  action,  but  before 
trial,  the  plaintiff  gained  knowledge  that  it  had  received  the  bene- 
fit of  a  portion  of  the  proceeds  of  the  unauthorized  sale.  Held, 
That  It  should  then  have  returned  to  the  defendants  so  much  of 
the  proceeds  of  the  sale  as  had  been  applied  to  Its  benefit,  or  tend- 
ered such  return,  and  its  failure  to  do  so  would  be  a  ratification 
of  the  sale,  which  related  back  to  its  inception,  and  which  could 
be  proved  on  the  trial  by  defendants  under  the  general  denial  and 
without  the  filing  on  their  part  of  a  supplemental  answer  setting 
np  such  ratification. 

9.  Assignments  of  Error:  Review.  The  questions  passed  upon  in  the 
former  opinion  were,  owing  to  the  defective  assignment  of  errors 
in  the  motion  for  a  new  trial,  not  properly  before  this  court  and 
need  not  now  be  re-examined. 

Rehearing  of  case  reported  in  46  Neb.,  480. 

The  facts  and  issues  appear  in  the  opinion  and  in  the 
former  reports  of  the  case  in  35  Neb.,  554,  and  46  Neb., 
480. 

John  L.  Webster y  for  plaintiffs  in  error: 

Under  the  seventh,  eighth,  ninth,  and  tenth  special 
findings  of  fact  the  plaintiff  must  be  held  to  have  ratified 
the  sale  of  the  cattle  and  judgment  should  have  been 
entered  for  the  defendants.  (Cook  v.  TuUxSy  18  Wall.  [U. 
S.],  338;  Hughes  v.  Ins.  Co.  of  North  America^  40  Neb.,  627; 
StorA^  V.  Sikesy  8  Gray  [Mass.],  609;  Despatch  Line  v.  Bel- 
lamy Mfg.  Co.y  12  N.  H.,  205;  Plant^s  Bank  of  Mississippi 
t.  Sharpy  4  S.  &  M.  [Miss.],  75;  McMahan  v.  McMaJiaUy  13 
Pa.  St.,  376;  Charles  v.  Statey  11  Ark.,  389;  United  States 
Express  Co.  v.  Rawsony  106  Ind.,  215;  Ooss  v.  Stevensy  32 
Minn.,  472;  Ruggles  v.  Washington  Cotintijy  3  Mo.,  496; 
Shoniriffer  v.  Peabodify  57  Conn.,  42;  Rms  v.  Telfener,  57  Fed. 
Rep.,  973;  Persons  v.  McKibbaiy  5  Ind.,  261.) 

Failure  to  return  or  tender  back  the  money  applied  by 
the  agent  Adams  in  payment  of  debts  owing  by  the  Mil- 
waukee &  Wyoming  Investment  Company  was  a  ratifi- 
cation of  the  sale  of  the  cattle.  (Perkim  v.  Boothhjy  71  Me., 
91;  Mayor  of  Nashville  v.  Raxfy  19  Wall.  [U.  S.],  484;  Taylfyr 
V.  Cannery  41  Miss.,  722;   First  Nat  Bank  of  Las  Vegas  v. 
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Obemcy  121  111.,  25;  Boer  v.  lAchten,  24  111.  App.,  311; 
Thampson  v.  Peck,  115  Ind.,  512;  Moriarity  v.  Stofferan,  89 
111.,  528;  Harding  v.  Parshall,  56  111.,  219;  NichoU  v.  Shaf- 
fer^ 63  Mich.,  599;  First  Nat.  Bank  of  Trenton  v.  Badger 
Lumber  Co.,  54  Mo.  App.,  327.) 

Even  if  the  plaintifif  should  have  offered  at  the  trial  to 
refund  to  defendants  the  amount  of  money,  the  use  and 
benefit  of  which  they  have  enjoyed,  it  would  be  too  late  to 
avoid  the  ratification.  {Southern  OU  Works  v.  Jefferson,  70 
Tenn.,  581.) 

The  defendants  had  the  right  to  prove  an  act  of  ratifi- 
cation which  occurred  after  the  sui£  was  brought  {Cfelatt 
V.  Ridge,  117  Mo.,  555.) 

It  was  not  necessary  for  the  defendant,  by  supple- 
mental answer,  to  plead  ratification.  {Toume  v.  Spa/rks,  23 
Neb.,  142;  Mer^-ill  v.  Wedgwood,  25  lUeh.y  283;  Cool  t\  Roche, 
15  Neb.,  25;  Blue  Valley  Bank  v.  Bane,  20  2Heb.,  2M;  Richr 
ardsan  v.  Steele,  9  Neb.,  483;  Long  v.  Osborn,  59  N.  W.  Rep. 
[la.],  14;  Eadie  v.  Ashbaugh,  44  la.,  520.) 

J.  W.  Sparks  and  Oeorge  H.  Noyes,  contra: 

The  statutes  of  Wyoming  rendered  the  pale  to  defend- 
ants void.  {Holman  v.  Johnson,  1  Oowp.  [Eng.],  343;  Timp 
V.  Dockham,  32  Wis.,  146;  Yates  v.  Fassett,  5  Den.  [N.  Y.],  21; 
Tucker  v.  Mmorey,  12  Mich.,  378;  Petrie  v.  Hannay,  '3  T.  B. 
[Eng.],  422;  SowUs  v.  Welden  Nat.  Bank,  61  Vt,  375;  Me^ 
choir  V.  McCarty,  31  Wis.,  252;  Brazee  v.  Bryant,  50  Mich., 
136;  Winfield  v.  Dodge,  45  Mich.,  355;  Dodson  v.  Harris,  10 
Ala.,  566;  Uauf  v.  Northwestern  Masonic  Aid  Association^ 
76  Wis.,  450;  Poulton  v.  London  d  S.  W.  R.  Co.,  L.  R,  2 
Q.  B.  [Eng.],  534;  Clark  v.  Metropolitan  Bank,  3  Duer  [N. 
Y.],  241.) 

Beferences  to  questions  relating  to  ratification:  Flagg 
V.  Flagg,  39  Neb.,  229;  Pemigewasset  Bank  v.  Brackett,  4  N. 
H.,  557;  Homfager  v.  Honifager,  6  How.  Pr.  [N.  Y.],  13; 
Hope  V.  Brinckerhoff,  4  Edw.  Ch.  [N.  Y.],  687;  Hoyt  v. 
Sheldon,  4  Abb.  Pr.  [N.  Y.],  59;  Ornisbec  v.  Brown,  50  Barb. 
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[X.  T.],  436;  Fartvell  v.  MyerSy  59  Mich.,  179;  Smith  v. 
Phelan,  40  Neb.,  765;  Kavanaugh  v.  Brodhall,  40  Neb.,  875; 
Marshall  v.  Bunker,  40  la.,  121;  Campbell  v.  WilliamSy  39 
la.,  646;  Cassell  v.  Western  Stage  Co.,  12  la.,  47;  Kingsbury 
V.  Buchanan,  11  la.,  387;  Gary  v.  Hewitt ,  26  Mich.,  228; 
Merrill  v.  Denton,  73  Mich.,  628;  Belden  v.  Laing,  8  Mich., 
500;  Clark  v.  West,  23  Mich.,  242;  Wilson  v.  Montague,  57 
Mich.,  638;  Bartlett  v.  Goodwin,  71  Me.,  350;  Powell  v. 
Henry,  96  Ala.,  412;  Wittenbrock  v.  Bellmer,  57  Cal.,  12; 
Read  v.  Bufum,  79  Oal.,  77;  Singer  v.  Schilling,  74  Wis., 
369;  Lee  v.  Bumham,  82  Wis-,  209;  Thacher  v.  Pray,  113 
Mass.,  291. 

Habrison,  J. 

This,  an  action  of  replevin,  was  commenced  in  the  dis- 
trict court  of  Merrick  county  by  the  Milwaukee  &  Wyo- 
ming Investment  Company,  a  corporation,  to  recover  the 
possession  of  250  head  of  cattle.  It  was  claimed  that  the 
cattle  had  been  delivered  to,  and  were  in  the  possession 
of,  the  defendants  in  the  suit,  pursuant  to  an  unauthor- 
ized and  attempted  transfer  to  them  made  by  a  person 
at  the  time  in  charge  of  the  stock  ranch  of  plaintiff  in 
Wyoming.  A  trial  of  the  issues  joined  resulted  in  a  ver- 
dict and  judgment  for  the  defendants.  The  judgment 
then  rendered,  in  error  proceedings  to  this  court  by  the 
plaintiff,  was  reversed  and  the  cause  remanded  to  the 
district  court,  where,  in  a  second  trial  of  the  litigated 
questions,  the  plaintiff  was  successful  and  was  accorded 
a  judgment  The  case  was  again  removed  to  this  court, 
this  time  on  behalf  of  the  defendants,  and,  on  hearing, 
the  judgment  was  reversed  and  the  case  ordered  re- 
manded. A  motion  for  rehearing  was  interposed  for 
plaintiff  and,  on  presentation,  was  sustained,  since  which 
action  the  case  has  been  again  submitted  for  considera- 
tion and  decision  of  the  questions  raised  by  the  petition 
in  error. 

In  the  opinion  written  when  the  cause  was  first  sub- 
mitted to  this  court  a  somewhat  extended  and  detailed 
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statement  of  the  facts  was  inserted  (see  Milwatikee  &  Wyo- 
ming Tnvestnwnt  Co.  v.  Johnston^  35  Neb.,  554),  and  it  will 
be  unnecessary  to  restate  them  here.  The  decision  ren- 
dered as  the  result  of  the  consideration  of  the  questions 
presented  on  its  second  appearance  here  is  reported  in  46 
Neb.,  480,  and  entitled  Johmton  v.  Milwaukee  &  Wyoming 
Investment  Co.  In  the  syllabus  to  the  first  opinion,  Mil- 
uoaukee  &  Wyoming  Investment  Co.  v,  JohnstoHy  it  was  stated: 

"1.  Where  a  principal  empowers  an  agent  to  transact 
business  with  respect  to  which  there  is  a  well  defined 
and  publicly  known  usage  the  presumption  is,  in  the 
absence  of  facts  indicating  a  different  intent,  that  such 
authority  was  conferred  in  contemplation  of  such  usage, 
and  persons  dealing  with  such  agent  in  good  faith  will 
not  be  bound  by  limitations  upon  such  usual  authority. 

"2.  But  such  usage,  to  bind  a  principal,  must  have  ex- 
isted for  such  a  time,  and  become  so  widely  and  generally 
known,  as  to  warrant  the  presumption  that  he  had  it  in 
view  at  the  time  of  the  appointment  of  the  agent. 

"3.  The  M.  &  W.  I.  Co.,  a  Wisconsin  corporation  own- 
ing a  cattle  ranch  in  Wyoming,  appointed  one  A.  its 
agent  in  Wyoming,  with  limited  power,  viz.,  to  hire  and 
pay  for  the  necessary  help,  and  pay  the  current  expenses 
with  money  remitted  on  his  statement,  and  to  care  for 
and  round  up  the  cattle  and  ship  them,  when  fit  for  mar- 
ket, to  Chicago  in  care  of  a  particular  commission  house. 
In  an  action  of  replevin  by  the  company  aforesaid  against 
J.  &  R,  to  recover  cattle  claimed  by  the  latter  to  have 
been  purchased  from  A.  on  the  ranch  aforesaid,  held, 
error  to  receive  evidence  on  the  part  of  the  defendants  to 
prove  that,  at  the  time  they  purchased  the  cattle  from 
A.,  it  was  the  custom  or  usage  of  managers  of  cattle  com- 
panies doing  business  in  Wyoming  to  sell  the  cattle  from 
the  ranches  of  such  companies,  in  the  absence  of  any  evi- 
dence that  the  plaintiff  company  had  knowledge  of  such 
usage." 

And  in  the  bo.dy  of  the  opinion  appears  the  following; 
"Adams  was  given  no  authority  to  ship  cattle  elsewhere. 
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nor  was  he  authorized  to  sell  or  dispose  of  the  cattle  at 
any  time  or  in  any  way  or  place,  lie  had  specific  in- 
structions from  the  officers  of  the  plaintiff  company  not 
to  sell  any  cattle  from  the  ranch.  These  instructions 
were  verbal,  given  him  at  the  time  of  his  employment 
and  never  modified  thereafter.  In  addition  to  the  above 
terms  of  hiring  there  was  no  official  or  corporate  action 
api>ointing  Adams  as  manager,  and  no  record  in  the  min- 
utes of  the  company  of  his  employment;"  and  further: 
"Since  the  judgment  must  be  reversed,  for  reasons  stated, 
it  is  not  deemed  necessary  to  consider  the  other  questions 
presented." 

The  headnotes  of  the  opinion  in  Johnston  v.  Milwaukee 
d  Wyoming  Investment  Co.^  snpra^  were  as  follows: 

"1.  One  dealing  with  the  agent  of  a  business  corjwra- 
tion,  in  a  matter  relating  to  its  business  operations  and 
not  involving  its  corporate  functions,  is  not  charged  with 
notice  of  its  by-laws. 

"2.  Therefore,  the  apparent  authority  of  such  agent 
cannot  be  extended  or  restricted  by  such  by-laws  in  the 
absence  of  actual  notice  thereof. 

"3.  Where  a  principal  has,  by  his  voluntary  act,  placed 
an  agent  in  such  a  situation  that  a  person  of  ordinary 
prudence,  conversant  with  business  usages  and  the  na- 
ture of  the  particular  business,  is  justified  in  presuming 
that  such  agent  has  authority  to  perform  a  particular 
act,  and  therefore  deals  with  the  agent,  the  principal  is 
estopped,  as  against  such  third  person,  from  denying  the 
agent's  authority.  Whether  or  not  an  act  is  within  the 
scope  of  the  agent's  apparent  authority  is  to  be  deter- 
mined under  the  foregoing  rule  as  a  question  of  fact, 
from  all  the  circumstances  of  the  transaction  and  the 
business. 

"4.  Evidence  of  such  apparent  authority  is  not  re- 
stricted to  proof  of  general  custom,  or  to  proof  that  the 
agent  had  previously  performed  similar  acts  to  the 
knowledge  of  the  principal.  The  nature  of  the  business 
usage  not  amounting  to  a  general  custom,  and  the  fact> 
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if  it  exists,  that  the  principal  is  at  a  great  distance  and 
the  agent  apparently  entirely  in  charge  of  the  business, 
may  in  proper  cases  be,  among  other  things,  elements  for 
consideration." 

The  conclusions  announced  here  were  the  results  of  a 
consideration  of  one  portion  of  the  trial  court's  charge  to 
the  jury  and  some  special  findings  submitted  to  that 
body.  The  paragraph  of  the  instructions  which  was  ex- 
amined was  quoted  in  the  body  of  the  opinion.  At  the 
close  of  the  opinion  it  was  stated:  "It  follows  that  the 
special  findings  referred  to  were  insufficient  whereon  to 
found  the  judgment,  and  that  the  instruction  quoted  was 
erroneous," 

The  motion  for  rehearing,  to  the  extent  we  need  notice 
it,  was  based  upon  the  ground  that  the  action  of  the  trial 
court  in  giving  any  portion  of  the  charge  to  the  jury  was 
not  open  to  review,  there  being  no  sufficient  assignment 
in  the  motion  for  a  new  trial  of  any  alleged  errors  in  the 
instructions.  The  motion  for  new  trial,  in  the  particular 
to  which  we  have  just  alluded,  was  in  terms  as  follows: 

"5.  The  court  erred  in  giving  the  first,  second,  third, 
fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  eleventh, 
twelfth,  thirteenth,  fourteenth,  fifteenth,  sixteenth,  and 
seventeenth  paragraphs  of  the  instructions  given  on  its 
own  motion." 

Some  of  the  instructions  included  in  the  foregoing  as- 
signment of  error  were  correct.  The  assignment  of  error 
was  insufficient  and  must  be  overruled.  (Spears  v.  Chi- 
cago, B.  d  Q.  R.  Co.,  43  Neb.,  720.)  We  will  say  that  at  the 
former  hearing  of  the  case,  in  the  arguments,  either  oral 
or  by  brief,  our  attention  was  not  specifically  directed  to 
the  manner  in  which  error  had  been  assigned,  in  the  mo- 
tion for  a  new  trial,  in  regard  to  the  instructions  to  the 
jury,  and  in  our  subsequent  considerations  of  the  ques- 
tions involved  and  in  the  preparation  of  an  opinion  this 
particular  point  escaped  notice  and  hence  was  not  ac- 
corded the  weight  and  force  to  which  it  was  entitled. 

It  was  properly  presented  and  urged  to  the  judge  of 
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the  trial  court  that,  under  certain  of  the  special  findings 
of  facts  contained  in  the  special  verdict  of  the  jury,  the 
defendants  were  entitled  to  a  judgment  in  their  favor, 
since  the  special  findings  referred  to  established  a  ratifi- 
cation by  the  plaintiff  of  the  sale  of  the  cattle  by  Adams, 
the  agenty  to  defendants.  Such  special  findings  were  as 
follows: 

"7.  Did  Thomas  B.  Adams,  within  the  scope  of  his  au- 
thority, pay  out  for  the  plaintiff's  use  in  connection  with 
the  running  of  the  Wyoming  ranch  any  of  the  money  re- 
ceived from  the  defendants  for  the  cattle  in  question? 

«A.  Yes. 

"8.  If  said  Adams  paid  out  any  of  said  money  for  such 
purpose,  how  much  did  he  so  pay  out? 

"A.  Amount  shown  by  checks,  which  is  five  hundred 
twenty-eight  and  80-100  dollars  (f  528.80). 

'^9.  If  said  Adams  made  such  payments,  when  did  the 
plaintiff  learn  that  fact? 

"A.  February  15,  1890. 

"10.  If  Adams  made  such  payment  out  of  said  money, 
has  the  plaintiff  ever  tendered  such  money  back  to  the 
defendants? 

"A.  No." 

The  petition  in  the  action  was  filed  December  14, 1889. 
It  will  be  noticed  that  the  jury  answer  that  it  was  of  date 
February  15, 1890,  that  plaintiff  first  learned  that  Adams 
had  paid,  in  the  interest  of  and  for  plaintiff,  a  sum  of 
money  received  from  defendants  in  payment  for  the  cat- 
tle in  controversy ,  that  its  discovery  of  such  fact  was  sub- 
sequent to  the  commencement  of  this  action. 

The  petition  of  plaintiff  was  in  the  usual  form  of  peti- 
tions in  actions  of  replevin.  The  defendant's  answer  was 
a  general  denial.  In  the  statement  of  facts  set  forth  in 
the  opinion  in  Johnston  v.  Mihoaukee  &  Wyoming  Invest- 
ment Co.j  supra^  after  noticing  the  payments  for  these  cat- 
tle by  defendants  to  Adams,  by  checks  and  their  deposit 
in  a  bank  at  Cheyenne  to  the  credit  of  Adams,  it  is  fur- 
ther said :  "This  money  was  all  checked  out  by  Adams  for 
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his  own  use."  However  this  may  have  appeared  in  the 
record  of  the  first  trial  in  the  district  court,  the  jury, 
from  the  evidence  adduced  at  the  second  trial,  made  the 
findings  on  this  point  which  we  have  quoted  herein,  and 
they  were  sustained  by  the  evidence.  In  section  292  of 
the  Code  of  Civil  Procedure  it  is  stated  in  relation  to 
special  findings  of  facts  or  special  verdicts,  they  must 
present  the  facts  as  established  by  the  evidence,  and  in 
such  manner  that  nothing  remains  to  the  court  but  to 
draw  from  them  conclusions  of  law.  Section  294  of  the 
Code  is  as  follows:  "When  the  special  finding  of  facts 
is  inconsistent  with  the  general  verdict,  the  former  con- 
trols the  latter,  and  the  court  may  give  judgment  accord- 
ingly." On  the  subject  of  ratification  by  a  principal  of 
the  unauthorized  acts  of  an  agent  (if  it  be  conceded,  for 
the  sake  of  argument,  that  the  act  of  Adams,  the  sale  of 
the  cattle,  was  unauthorized,  which  we  do  not  now  de- 
cide) this  court  thus  expressed  the  rule:  "The  acceptance 
by  a  principal  of  the  fruits  of  an  unauthorized  contract 
made  by  his  agent  is  a  ratification  of  such  agent's  con- 
duct, and  said  ratification  relates  back  to  the  date  of  the 
performance  of  the  act  ratified,  and  the  principal  is  bound 
by  the  effects  thereof,  and  the  results  flowing  therefrom, 
as  much  so  as  if  he  had  himself  performed  the  act.'^ 
(Hughes  v.  Ins.  Co.  of  Xorth  America^  40  Neb.,  627.)  "The 
ratification  ♦  ♦  ♦  operates  upon  the  act  ratified  pre- 
cisely as  though  authority  to  do  the  act  had  been  pre- 
viously given."  (Cook  r.  Tullis,  18  Wall.  [U.  S.],  338;  Rusa 
r.  Tclfener,  57  Fed.  Rep.,  973;  Mechem,  Agency,  sec.  167.) 
"Ratification  may  be  express  or  implied."  (Taylor  v.  Con- 
ner, 41  Miss.,  722.)  The  principal,  after  knowledge  of  the 
facts,  must  return,  or  tender  a  return,  of  the  proceeds  or 
benefits  received  by  him  by  virtue  of  the  unauthorized 
acts  of  the  agent,  or  be  held  to  have  ratified  the  acts; 
and  this  applies  to  corporations,  as  principals,  equally  as 
to  persons.  (Perkins  v.  Boothhyy  71  Me.,  91;  Nichols  t\ 
Shaffer,  iVS  Mich.,  599;  First  Xat.  Bank  of  Trenton  v.  Badger 
Lumber  Co.,  54  Mo.  App.,  327;  Persons  r.  McKibhen,  5  Ind.^ 
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261;  Firiit  Nat  Bank  of  Ims  Vegas  r.  Obcnie,  121  111.,  25.) 
Proof  of  a  ratification  of  the  agent's  acts  by  the  principal, 
if  matter  of  defense,  was  competent  in  an  action  of  re- 
plevin under  an  answer  of  general  denial.  Under  a  gen- 
eral denial,  in  an  action  of  replevin,  a  defendant  may  in- 
troduce "evidence  of  any  special  matter  which  amounts 
to  a  defense  to  the  plaintiff's  cause  of  action."  (Merrill 
r.  Wedffwood,  25  Neb.,  283.) 

But  it  is  urged  that  in  an  action  of  replevin  the  rights 
of  the  parties  are  to  be  determined  as  of  the  time  of  the 
commencement  of  the  suit,  and  that  the  finding  of  the 
jury  is  that  the  defendant  did  not  obtain  knowledge  of  its 
debts  having  been  paid  by  Adams,  the  agent,  with  a  por- 
tion of  the  proceeds  of  the  sale  of  the  cattle  to  defendants 
until  after  it  had  instituted  the  suit,  and  further,  in  this 
connection,  that  if  competent,  it  could  only  have  been 
made  so  by  the  filing  of  a  supplemental  pleading  on 
the  part  of  defendants.  To  this  it  must  be  said  that 
when  the  plaintiff  gained  knowledge  of  its  reception  of 
the  benefit  of  a  portion  of  the  proceeds  of  the  sale  of  the 
cattle  to  defendants  and  did  not  return  what  it  had  re- 
ceived, or  tender  a  return,  it  ratified  the  act  of  the  agent, 
unauthorized  though  it  may  have  been,  and  the  ratifica- 
tion related  back  to  the  inception  of  the  act,  and  it  was  as 
if  the  authority  had  been  previously  given,  except  rights 
of  third  parties  had  intervened.  {Cook  v.  ThIII%  supra.) 
In  the  action  of  replevin  the  defendants  were  entitled  to 
give  evidence  of  the  ratification.  A  supplemental  plead- 
ing would  have  furnished  plaintiffs  no  greater  knowledge 
in  regard  to  the  defense  than  they  possessed  before  it  was 
filed,  and  would  have  raised  no  right  in  defendants  to 
other  or  additional  defenses  than  they  were  entitled  to 
make  under  the  general  denial.  Nor  need  the  fact  of  the 
filing  of  such  pleadings,  or  the  want  of  it,  materially  af- 
fect an  adjustment  by  the  court  of  the  costs.  Nor  do  we 
think  we  are  straining  the  measure  of  justice  in  so  hold- 
ing. It  was  certainly  but  just  and  right,  if  the  plaintiff 
discovered  that  the  agent,  Adams,  had  used  a  part  of  the 
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money  paid  to  him  by  defendants  in  the  cattle  transac- 
tion in  paying  the  plaintiffs'  debts,  and  the  jury  has  said 
it  was  so  by  its  findings,  and  that  Adams  did  it  within 
the  scope  of  his  authority,  that  plaintiff  should  return 
the  amount  so  used  for  its  benefit,  or  tender  a  return  of  it^ 
if  it  desired  to  repudiate  the  whole  of  the  act  of  the  agent 
when  he  sold  the  cattle  to  defendants  as  unauthorized^ 
and  this  whether  the  discovery  was  made  before  or  after 
commencement  of  the  action  to  recover  the  cattle.  "The 
ratification  of  the  unauthorized  agreement  of  an  agent 
relates  back  to  its  inception,  and  in  an  action  brought 
thereon  such  ratification  need  not  be  pleaded,  but  may  be 
shown  in  proof  of  the  agreement."  (Long  t?.  Osborrij  59  N,. 
W.  Rep.  [la.],  14.)  It  was  competent  for  the  defendants 
in  this  action  to  prove  the  ratification  which  occurred  on 
the  part  of  plaintiff  after  the  commencement  of  thi& 
suit,  and  without  filing  a  supplemental  answer.  (Persotis 
V.  McKihheny  5  Ind.,  261 ;  Gelatt  v.  RUlgc,  117  Mo.,  555.) 

We  have  examined  the  opinion  in  the  case  of  Witten- 
brock  t\  Bellmer^  57  Cal.,  12;  also.  Read  t\  Buff  urn,  79  Cal.^ 
77,  and  the  note  to  the  opinion  in  the  case  of  Persons  v. 
McKihben,  61  Am.  Dec,  85,  to  all  of  which  attention  wa& 
directed  by  counsel,  and  have  given  to  the  reasoning 
therein  contained  due  weight,  but  do  not  consider  it  suffi- 
ciently forcible  to  govern  our  conclusions  in  the  present 
case.  It  is  true  that  the  jury  made  a  further  finding 
on  this  same  subject,  the  question  which  produced  it 
and  the  answer  being  as  follows:  "If  you  find  that 
Adams  so  paid  out  and  appropriated  to  plaintiflE's  use 
and  benefit  some  of  the  money  received  by  him  from  de- 
fendants for  the  cattle  in  controversy,  and  that  plaintiff,, 
since  this  suit  was  commenced,  discovered  that  fact  and 
has  not  paid  or  tendered  back  to  the  defendants  the 
money  so  paid  out  and  appropriated,  state  whether  the 
plaintiff  has,  by  reason  thereof,  ratified  the  sale  of  the 
cattle  by  Adams  to  the  defendants.  Answer:  No."  If 
it  be  conceded  that  when  the  jury  had  reached  the  con- 
clusions on  this  subject  which  it  had  announced  in  its  an- 
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swers  to  the  previous  questions,  and  which  we  have  here- 
inbefore quoted,  that  it  but  amounted  to  evidence  of  a 
ratification,  from  which  an  inference  of  ratification  might 
be  drawn,  and  was  yet  a  question  of  fact  to  be  submitted 
to  the  jury  for  their  determination,  it  must  be  said  that  it 
was  one  as  to  which  the  conclusion  was  irresistible  that 
there  could  be  but  one  true  one,  i.  e,,  that  there  had  been 
a  ratification.  The  answer  to  the  eleventh  paragraph 
was  manifestly  wrong;  it  could  be  but  a  conclusion  from 
the  other  findings,  was  dependent  upon  them  for  its  ex- 
istence, and  could  not  be  different  and  directly  to  the 
contrary  of  its  constituents,  the  facts  on  which  it  was 
predicated,  and  hence  it  must,  in  this  consideration,  be 
disregarded. 

It  is  urged  that  the  case  falls  within  the  rule  announced 
in  the  case  of  Thach^r  v.  Pray,  113  Mass.,  291,  wherein  it 
was  held:  "One  without  authority  sold  the  plaintiff's 
chattel  to  the  defendant,  receiving  in  payment  a  bank 
check,  which  he  indorsed  and  gave  the  plaintiflE  in  pay- 
ment of  a  debt  he  owed  him.  The  plaintiff,  in  ignorance 
of  the  sale,  collected  the  check  and  applied  the  proceeds 
to  the  payment  of  that  debt.  In  an  action  to  recover  the 
value  of  the  chattel,  held,  that  the  plaintiff's  receipt  and 
collection  of  the  check  were  not  a  ratification  of  the  sale, 
and  that  he  had  a  right  to  appropriate  the  check  to  the 
extinguishment  of  the  debt  in  payment  of  which  it  was. 
given  him."  In  the  case  referred  to  it  appeared  that  one 
Gray,  having  in  his  possession  a  horse  belonging  to 
the  party,  afterwards  plaintiff  in  the  action,  made  an 
unauthorized  sale  of  the  horse  to  a  third  person,  receiving 
in  part  payment  therefor  a  check  in  the  amount  of  flOO. 
Gray  was  at  the  time  indebted  to  the  owner  of  the  horse 
for  some  potatoes  which  he  had  purchased,  and  in  partial 
payment  of  the  account  indorsed  the  check  for  flOO  and 
forwarded  it  by  letter  to  his  creditor,  who  received  it  and 
gave  Gray  credit  for  its  amount  on  the  potato  account 
All  this  was  done  before  the  creditor  became  aware  of 
the  fact  of  the  unauthorized  sale  of  his  horse  by  Gray, 
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and  that  the  check  for  |100  had  been  derived  from  such 
sale.  Subsequent  to  his  discovery  of  the  sale  of  the 
horse,  and  that  the  check  for  f  100  was  a  portion  of  the  pro- 
ceeds of  the  sale,  the  owner  commenced  an  action  agrainst 
the  party  who  purchased  the  horse  from  Gray  to  recover 
its  value,  and  refused  to  return  the  $100  to  the  defendant, 
and  the  supreme  court  held  as  we  have  just  quoted.  If 
we  are  governed  alone  by  the  facts  as  presented  in  the 
special  findings  on  the  subject,  as,  indeed,  we  must  be, 
then  there  is  a  very  important  and  an  essential  element 
of  the  Massachusetts  case,  and  one  upon  which,  to  a  large 
extent,  the  decision  hinges,  that  is  entirely  lacking  in 
this  case,  i.  e.,  the  payment  of  an  indebtedness  by  the 
agent  to  the  principal  with  the  funds  derived  from  the 
sale  of  the  horse.  If  we  look  beyond  the  special  findings 
and  go  back  to  the  evidence,  the  result  of  our  explora- 
tions in  behalf  of  the  contentions  of  plaintiff  will  afford 
substantially  no  greater  assistance.  It  appeared  in  evi- 
dence that  when  Adams  was  given  charge  of  the  ranch 
of  plaintiff,  it  was  of  his  instructions  that  he  should  send 
a  report  every  month  to  the  office  of  the  company  at  Mil- 
waukee, in  which  should  be  stated  the  amount  of  wages 
due  the  cowboys  and  other  employes  of  the  ranch  for  the 
current  month,  also  the  amounts  of  bills  for  groceries  and 
supplies  of  all  kinds,  and  all  other  expenses,  of  any  na- 
ture, incurred  necessarily  in  conducting  the  ranch,  and 
a  draft  would  be  sent  to  him  by  the  treasurer  in  such 
sum  as  was  required,  to  be  by  him  cashed  and  the  money 
properly  disbursed.  It  is  also  claimed  that  there  was 
evidence  to  show  that  Adams  had  not  applied  some  of 
the  funds  sent  him  by  the  company  to  the  purposes  for 
which  they  were  intended  and  forwarded,  but  had  appro- 
priated them  to  his  own  use  and  left  the  bills  unpaid, 
and  that  he  had  thus  become  indebted  to  the  company; 
that  the  bills  which  he  paid  with  the  money  obtained 
from  defendants  for  the  cattle  were  the  particular  ones 
for  the  payment  of  which  money  had  been  sent  him  by 
the  company,  and  wrongfully  used  by  Adams;  that  his 
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payment  of  them  by  the  money  received  from  defendants 
in  the  unauthorized  sale  of  the  cattle  to  them  operated  a 
discharge  of  his  obligations,  paid  his  indebtedness  to  the 
company,  and  hence  the  company's  reception  and  reten- 
tion of  the  money  so  paid  could  not  and  did  not  work  a 
ratification  of  the  sale  of  the  cattle.     Whether  this  would 
be  a  tenable  position,  as  we  view  it,  we  are  not  now  called 
upon  to  decide.     We  have  read  the  record  carefully  and 
have  not  discovered  any  evidence  to  the  effect  that  any 
money  was  ever  sent  to  Adams  to  pay  the  specific  items 
of  account  or  expenses  which  he  did  pay  with  the  money 
which  defendants  paid  him  for  the  cattle.     There  are 
some  general  statements  that  he  had  forwarded  reports 
of  expenses  and  funds  had  been  sent  him  to  pay  the  ac- 
counts shown  in  the  reports,  but  whether  the  items  re- 
ferred to  had  ever  been  included  in  any  of  the  reports  or 
any  money  sent  him  to  meet  them  does  not  appear.     It 
was  shown  that  Adams  had  received  drafts  sent  to  him 
by  the  treasurer  of  the  company,  and  it  was  also  shown 
that  he  had  an  account  with  a  bank  or  banks,  not  in  the 
name  of  the  company,  but  at  all  times  in  his  own  name; 
that  he  had  deposited  drafts  sent  to  him  by  the  company 
in  the  bank  to  his  own  credit,  and  that  he  drew  checks 
against  this  account  to  pay  expenses  of  the  business  of 
the  company  at  the  ranch,  and  it  is  not  shown  whether 
all  of  it  was  applied  in  the  proper  direction  or  not     In 
fact  there  was  no  evidence  to  sustain  a  misappropriation 
by  Adams  of  any  sum  of  money  sent  to  him  by  the  com- 
pany.    There  were  some  general  statements  from  which 
such  an  inference  might  possibly  be  drawn,  but  there 
was  nothing  as  to  any  specific  sum  or  sums  sufficient  to 
make  the  basis  for  a  certain  and  ascertained  claim,  such 
as  was  necessary  to  warrant  the  assertion  that  in  paying 
the  bills  of  the  company  with  the  money  obtained  from 
defendants,  Adams  was  paying  such  debt  to  the  company. 
This  element  not  being  present  in  this  case,  the  rule  in 
the  Massachusetts  case  is  not  applicable  or  governing 
herein.     It  follows  from  what  has  been  said  that  the 
10 


82  NEBRASKA  REPORTS.  [Vol.  49 


I  4!^  8k 
I  545  187 
,  h7    StM 


49 

00    179 


White  V.  Atlas  Lumber  Co. 


special  findings  of  facts  were  inconsistent  with  the  gen- 
eral verdict,  and  the  trial  court  erred  in  rendering  judg- 
ment herein  for  the  plaintiff. 

As  we  have  before  expressed,  the  matters  passed  upon 
in  the  opinion  which  followed  the  former  hearing  were 
not,  owing  to  the  defective  assignment  of  error  in  relation 
to  the  instructions,  properly  before  the  court,  and  hence 
we  need  not  now  re-examine  them.  The  judgment  of  the 
district  court  is  reversed  and  the  case  remanded. 


Reversed  and  remanded. 


J.  L.  White,  appellee,  v.  Atlas  Lumber  Company, 

APPELLANT. 

Filed  Septeuber  16, 1896.    No.  6674. 

1.  Contracts:  Default:  Forfeiture:  Waiver.    Where  time   is   made 

I  g  -^1  the  essence  of  a  contract  and  a  forfeiture  Is  provided  in  case  of 

' default,  the  acceptance  of  part  of  overdue  payments  on  the  con- 

tract is  a  waiver  of  the  right  to  declare  a  forfeiture  as  to  all  de- 
faults in  pajrments  then  existing. 

2.  Mortg&ffes:  Iiiprovementb  bt  Mortgagee:  Rents.  A  mortgagee 
of  real  estate  in  possession  before  foreclosure,  in  the  absence  of 
an  express  or  implied  agreement  upon  the  subject,  is  not  entitled 
to  any  credit  for  permanent  improvements  made  by  himself,  bat 
he  is  liable  for  the  net  rents  and  profits  which  he  has  received,  or 
which  he  might  have  received  by  the  exercise  of  reasonable  care. 

3. .    Higffinhottom  v,  Benson,  24  Neb.,  461,  distinguished. 

4, :  Insurance:  Taxes.  A  mortgagee  is  entitled  to  be  reim- 
bursed for  insurance  premiums  and  taxes  paid,  with  interest 
thereon. 

Appeal  from  the  district  court  of  Frontier  county. 
Heard  below  before  Welty,  J. 

W.  8,  Morlarij  for  appellant. 
Cohh  &  Harvey  J  contra. 
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NORVAI^  J. 

There  is  but  little  controversy  as  to  the  facts  in  this 
case.  On  the  22d  day  of  September,  1887,  the  plaintiflE, 
J.  L.  White,  and  E.  E.  Brannon  purchased  of  A.  G.  Haga- 
dorn  lot  6,  in  block  24,  of  the  village  of  Curtis,  agreeing 
to  pay  therefor  |650,  as  follows:  Fifty  dollars  in  cash  and 
the  sum  of  |200  in  four  equal  monthly  payments  of  ^0 
each,  and  to  assume  a  mortgage  on  the  premises  for  f 400, 
drawing  ten  per  cent  interest,  owned  by  Myra  Cropsey. 
Hagadom,  at  the  time  of  the  purchase,  executed  a  bond 
conditioned  for  the  conveyance  of  the  lot  by  warranty 
deed  upon  the  above  payments  being  made.  Immedi- 
ately thereafter  White  and  Brannon  commenced  the  erec- 
tion of  a  house  on  the  lot,  purchasing  the  materials  of 
Howard  Bros,  and  paying  therefor,  except  the  sum  of 
1259.36,  for  which  amount  Howard  Bros,  filed  a  mechan- 
ic's lien  against  the  property.  White  and  Brannon  paid 
♦100  only  on  the  lot,  and  about  $300  for  labor  and  materi- 
als in  the  construction  of  the  building.  Brannon  sold 
his  interest  in  the  premises  to  the  plaintiflf,  who  after- 
wards, on  February  20,  1888,  entered  into  an  arrange- 
ment with  Hagadom  and  Howard  Bros,  whereby  Haga- 
dom was  to  execute  a  deed  of  the  premises  to  M.  W. 
Hicks,  as  agent  of  Howard  Bros,,  and  Hicks  was  to  con- 
vey to  plaintiff  upon  his  paying  to  Hagadorn  |173.30  on 
April  20,  1888,  the  remainder  of  the  purchase  price,  and 
to  Howard  Bros,  the  sum  of  $264,  the  balance  due  them 
on  lumber.  White  also  was  to  assume  the  payment  of  the 
Cropsey  mortgage.  Hagadorn,  in  accordance  with  this 
agreement,  executed  a  deed  of  the  property  to  Hicks, 
who  in  turn  gave  White  a  contract  of  purchase,  which 
was  left  with  Hagadom.  The  building,  though  not  en- 
tirely completed,  was  at  the  time  leased  to  Mrs.  Aiken  for 
six  months,  and  this  lease  was  subsequently  turned  over 
by  White  to  Hicks,  the  rents  to  be  applied  on  the  indebt- 
edness aforesaid.  Plaintiff  has  made  no  further  pay- 
ments.    The    premises   were    afterwards    conveyed    by 
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Hicks  to  Hagadorn,  and  by  the  latter  to  the  defendant, 
the  Atlas  Lumber  Company,  successor  to  Howard  Bros. 
The  grantee  in  each  deed  had  actual  knowledge  of  plaint- 
iff's rights.  The  defendant  entered  into  possession  of  the 
premises  and  has  collected  the  rents,  paid  the  Cropsey 
mortgage  and  the  Hagadorn  note,  the  taxes  and  the  in- 
surance, and  expended  in  making  permanent  and  lasting 
improvements  the  sum  of  f  283.34.  The  defendant  claims 
to  be  the  owner  of  the  premises  by  reason  of  the  failure 
of  the  plaintiff  to  make  the  payments  in  accordance  with 
the  terms  of  the  contract  White  brought  this  action, 
praying  that  an  account  be  taken,  and  that,  if  anything 
should  be  found  due  defendant,  on  paying  tiie  same  the 
title  be  confirmed  in  plaintiff,  or  that  defendant  be  re- 
quired to  pay  plaintiff  his  interest  in  the  proi)erty,  and 
for  general  equitable  relief.  Upon  the  trial  the  court 
found  due  defendant  from  plaintiff  the  sum  of  |58.88, 
which  sum  he  was  required  to  pay  in  ten  days,  and  upon 
his  paying  said  sum  defendant  should  convey  said  lot  to 
plaintiff.     Defendant  appeals. 

The  first  question  arising  upon  this  record  is.  Has 
plaintiff  forfeited  his  interest  in  the  premises?  The  con- 
tract which  Hicks  gave  plaintiff  contained  the  following 
stipulations:  "And  the  said  party  of  the  second  part 
hereby  covenants  and  agrees  to  pay  said  party  of  the  first 
part  the  sum  of  four  hundred  thirty-seven  (?437)  dollars 
and  thirty  (30)  cents,  and  assume  and  pay  a  certain  mort- 
gage on  lot  of  four  hundred  dollars,  and  interest  thereon, 
as  said  payments  become  due,  in  the  manner  following: 
The  above  f 437.30  to  be  paid  as  follows:  Said  party  to 
pay  A.  G.  Hagadorn  a  note  of  f  173.30  on  the  20th  day  of 
Ai>ril,  as  it  becomes  due;  and  pay  the  said  M.  W.  Hicks, 
or  Howard  Bros.,  on  April  20,  1888,  the  sum  of  $2()4  on  a 
certain  promissory  note  of  even  date  herewith,  and  make 
payments  on  above  ^00  mortgage,  as  specified,  as  said 
payments  are  due,  with  interest  at  the  rate  of  ten  per 
cent  per  annum,  payable  annually,  on  the  whole  sum 
remaining  from  time  to  time  unpaid,  and  to  pay  all  taxes. 
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asseBsments,  and  impositions  that  may  be  legally  levied 
or  imposed  upon  said  land  subsequent  to  the  j^ear  1888. 
And  in  case  of  the  failure  of  the  said  party  of  the  second 
part  to  make  either  of  the  payments  or  perform  any  of 
the  covenants  on  his  part  hereby  made  and  entered  into, 
this  contract  shall,  at  the  option  of  the  party  of  the  first 
part,  be  forfeited  and  determined,  and  the  party  of  the 
second  part  shall  forfeit  all  payments  made  by  him  on 
this  contract,  and  such  payments  shall  be  retained  by 
the  said  party  of  the  first  part  in  full  satisfaction  and 
liquidation  of  all  damages  by  him  sustained;  and  he  shall 
have  the  right  to  re-enter  and  take  possession  of  the 
premises  aforesaid."  There  is  no  doubt  that  time  may  be 
made  the  essence  of  a  contract,  as  where  the  contract 
contains  a  provision  of  forfeiture  upon  the  failure  of  the 
purchaser  of  real  estate  to  make  the  payments  at  the 
times  specified.  It  will  be  observed  that  time  is  made 
the  essence  of  the  contract  under  consideration,  and  if 
the  transaction  should  be  construed  a  purchase  of  the 
premises  by  plaintiff  from  Hicks,  the  conclusion  would 
be  irresistible  that  White  has  forfeited  all  equities  and 
title  to  the  property,  unless  Hicks  and  the  defendant,  by 
their  course  of  dealing  with  plaintiff,  have  waived  the 
right  to  insist  on  the  forfeiture.  White  was  not  the  pur- 
chaser from  Hicks,  but  from  Hagadorn.  The  premises, 
it  is  true,  were  conveyed  by  the  latter  to  Hicks,  who  held 
the  title,  not  as  purchaser,  but  in  trust  as  security  for  the 
amounts  due  from  White  to  Hagadorn  and  Howard  Bros., 
respectively.  The  transaction  was,  in  effect,  the  same  as 
if  Hagadorn  had  conveyed  directly  to  plaintiff,  and  he  in 
turn  had  made  a  deed  absolute  of  the  property  to  Hicks 
to  secure  the  indebtedness  in  question.  In  such  case  the 
contract  given  by  Hicks  would  be  a  defeasance,  and  he 
could  not  insist  upon  the  condition  of  forfeiture  in  the 
contract,  since  the  relation  of  mortgagor  and  mortgagee 
would  exist  betw^een  the  parties,  and  White's  equities 
could  be  extinguished  alone  through  foreclosure  proceed- 
ings.    This  is,  in  effect,  an  action  to  redeem,  and  under 
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the  facts  and  circumstances  of  the  case  it  would  be  in- 
equitable and  unjust  to  deprive  plaintiff  of  the  right  to 
redeem  merely  because  he  failed  to  make  the  payments 
promptly  according  to  the  contract,  inasmuch  as  it  is  de- 
veloped by  the  testimony  adduced  on  the  trial  that  the 
lease  of  the  property  from  plaintiff  to  Mrs.  Aiken  was 
turned  over  by  him  to  Hipks  as  additional  security,  and 
that  the  rents  were  collected  by  the  latter  after  White 
was  in  default  in  his  payments.  This  constituted  a 
waiver  of  the  right,  if  any  existed,  to  declare  a  forfeiture. 
(Paulman  v.  Cheney,  18  Neb.,  392.) 

It  is  argued  that  the  finding  of  the  amount  required  to 
be  paid  by  the  plaintiff  to  redeem  is  unsupported  by  the 
evidence.  The  record  fails  to  show 'what  items  were  al- 
lowed the  respective  parties  by  the  court  in  the  account- 
ing, it  having  made  a  general  finding  of  the  amount  due 
defendant.  Counsel  on  either  side,  in  their  briefs,  have 
furnished  us  with  what  they  regard  as  an  accurate  state- 
ment of  the  account  between  the  parties.  But  these 
statements  do  not  agree  in  every  particular;  especially 
is  this  true  as  to  the  item  of  |283.34  charged  by  the  de- 
fendant for  improvements  put  upon  the  property  while 
in  possession.  Plaintiff  rejects  this  charge.  Howard 
Bros.,  through  their  agent  and  manager.  Hicks,  took  pos- 
session of  the  property  without  the  consent  of  plaintiff 
and  withheld  possession  thereof  from  White.  There  was 
no  contract  or  agreement  authorizing  the  improvements 
in  question  to  be  made.  The  relation  held  by  the  parties 
was  that  of  mortgagor  and  mortgagee,  and  the  latter  is 
not  entitled  to  credit  for  permanent  improvements  placed 
upon  the  premises.  {Mahoney  v.  Bosttoicky  30  Pac.  Rep. 
[Cal.],  1020;  Harper's  Appeal,  64  Pa.  St.,  315;  Moore  v. 
Cable,  1  Johns.  Ch.  [N.  Y.],  385;  McCarron  v.  Cassidy^  18 
Ark.,  34.)  The  case  of  Uigginbottom  v.  Benson,  24  Neb., 
461,  does  not  conflict  with  this  conclusion.  In  that  case 
there  was  a  foreclosure  of  a  senior  mortgage,  the  junior 
mortgagee  not  being  made  a  party  to  the  action.  It  was 
held  that  as  the  purchaser  under  the  decree  did  so  in  good 
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faith,  believing  that  he  was  acquiring  a  perfect  title,  in 
an  action  to  redeem  by  the  holder  of  the  junior  mortgage 
he  was  entitled  to  credit  for  valuable  improvements 
placed  upon  the  premises  while  in  possession,  and  that 
he  was  not  chargeable  with  rents  and  profits  during  his 
possession.  The  cases  are  unlike.  The  precedent  cited 
was  a  contest  between  a  junior  mortgagee  and  the  pur- 
chaser in  good  faith  under  the  foreclosure  of  the  senior 
incumbrance,  and  not  between  the  mortgagor  and  mort- 
gagee, as  in  the  case  at  bar.  The  defendant  should  be 
credited  with  the  sums  paid  for  taxes  and  insurance  pre- 
miums upon  the  premises,  with  interest  from  the  dates  of 
the  respective  payments.  {Toumsend  v.  Case  Threshing  Ma- 
chine Co.j  31  Neb.,  836.)  Likewise  for  the  amount  of  its 
debt,  as  well  as  for  the  sums  paid  by  it  in  discharge  of  the 
Cropsey  mortgage  and  the  claim  of  Hagadorn,  with  ten  per 
cent,  that  being  the  rate  of  interest  which  the  several  obli- 
gations bore.  On  the  other  hand,  the  defendant  is  liable 
to  account  for  the  net  rents  and  profits  received,  or  which 
could  have  been  realized  by  the  exercise  of  ordinary  care. 
(Cwnstock  V.  Michaelj  17  Neb.,  288;  Kernp  v.  Smallj  32  Neb., 
318;  Morrow  v.  Jones,  41  Neb.,  867.)  The  amount  realized 
on  the  Aiken  lease  turned  over  by  plaintiff  was  the  sum 
of  |150,  for  which  amount  plaintiff  should  be  credited, 
with  interest  The  testimony  of  the  plaintiff  tends  to 
show  that  the  premises  were  of  the  fair  rental  value  of 
|20  per  month,  with  the  exception  of  one  year,  during 
which  f  12  or  f  14  a  month  would  have  been  a  good  rent, 
while  Hagadorn,  on  behalf  of  plaintiff,  testified  that 
112.50  per  month  was  a  fair  rental  of  the  building  dur- 
ing the  entire  time  defendant  was  in  possession.  The 
defendant  offered  no  testimony  as  to  the  rental  value, 
and  we  shall,  in  making  our  calculation,  accept  the  tes- 
timony of  plaintiff  as  correct.  Especially  should  we  do 
this,  inasmuch  as  the  finding  of  the  trial  court  was  in 
plaintiff^s  favor,  and  since  the  defendant's  own  books 
show  it  received  for  a  considerable  portion  of  the  time 
|15  per  month  as  rent  from  the  premises  in  dispute.     In 
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arriving  at  the  net  rental,  the  costs  of  collecting,  which 
the  evidence  discloses  to  be  ten  per  cent,  should  be  de- 
ducted from  the  gross  sum.  The  account  at  the  date  of 
the  decree  was  as  follows: 

defendant's  credits. 

White's  note  to  Hagadorn fl73  30 

White's  note  to  Howard  Bros 264  00 

Cropsey's   mortgage 400  00 

Interest  at  ten  per  cent  on  above  sum  from 

February  20,  1888,  to  September  20,  1893. .  467  14 

Taxes   40  12 

Interest  thereon  to  date  of  decree 11  57 

Insurance 22  50 

Interest  thereon  up  to  decree 3  26 

Total  defendant's  credits f  1,381  89 

Plaintiff  is  entitled  to  credits  as  follows: 

Bent  collected  from  Mrs.  Aiken,  less  ten  per 

cent f  135  00 

Interest  to  date  of  decree,  five  years 67  50 

Rent  four  years,  at  f  20  per  month,  less  ten  per 
cent 864  00 

Interest  computed  from  the  mean  time  of  pay- 
ments            172  80 

Rent  one  year,  at  f  14  per  month,  less  ten  per 

cent 141  20 

Total f  1,380  50 

Thus  it  will  be  observed  from  the  foregoing  statement, 
which  is  amply  sustained  by  the  evidence,  that  the  total 
of  plaintiff's  credits  is  but  $1.39  less  than  the  aggregate 
amount  of  credits  on  the  other  side  of  the  account,  so  that 
it  is  plaintiff,  and  not  defendant,  who  is  prejudiced  by 
the  finding  of  the  decree;  but  as  he  is  not  complaining, 
the  decree  is 

AFFffiMBD. 
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Alice  A.  Minick  v.  Elizabeth  A.  Minick.  ^  gi& 

Filed  September  16, 1896.    No.  6720. 

L  Ailldavits:  Bill  of  Exceptions.  Affidavits  used  In  the  district 
conrt  cannot  be  considered  by  this  court  unless  embodied  in  the 
bill  of  exceptions. 

2.  Transcripts:  Review.  The  transcript  of  the  record  of  the  district 
court  imports  absolute  verity. 

3. :  :  Judgments.    Held,   That  the   decree   was   rendered 

durins  term,  and  not  in  vacation. 

Error  from  the  district  court  of  Nemaha  county* 
Tried  below  before  Bush,  J. 

B.  F.  Johnsouj  for  plaintiff  in  error. 

G.  W.  ComeUj  contra. 

NORVAIi,  J. 

This  is  a  proceeding  to  review  the  decree  of  the  district 
court  of  Nemaha  county  cancelling  of  record  a  real  estate 
mortgage,  the  mortgage  debt  having  been  paid  in  full. 

A  single  ground  for  reversal  is  urged,  namely,  that  the 
decree  was  rendered  in  vacation.  This  contention  is  not 
sustained  by  the  record.  While  it  is  true  the  transcript 
discloses  that  on  April  1,  1893,  during  the  March,  1893, 
term  of  the  district  court,  the  case  was  tried  and  submit- 
ted to  the  court,  and  by  agreement  of  the  parties  the 
court  was  to  take  the  same  under  advisement  and  decide 
the  same  in  vacation,  and  the  decision  when  made  should 
be  of  that  term  and  of  the  date  of  the  trial,  it  does  not 
appear  that  the  decree  was  rendered  by  the  judge  in  va- 
cation, except  by  the  affidavit  of  Alice  A.  Minick  filed  in 
support  of  her  application  to  vacate  the  decree.  This 
affidavit  not  being  incorporated  in  a  bill  of  exceptions 
cannot  be  considered  by  us.  The  decree,  so  the  record 
shows,  was  actually  pronounced  and  entered  upon  the 
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court  journal  on  and  as  of  the  date  of  August  18, 1893.  It 
purports  on  its  face  to  have  been  rendered  by  the  court, 
and  not  by  the  judge  thereof  in  vacation.  The  presump- 
tion cannot  be  indulged  that  the  decree  was  entered  out 
of  term.  The  transcript  of  the  record  of  the  trial  court 
impoits  absolute  verity.     The  decree  is 

Affirmed. 


Edward  T.  Graham  v.  James  Frazier. 

Filed  September  16, 1896.    No.  6702. 

1.  Conflicting^  E-videncet  Review.    A  question  of  fact  determined  on 

conflicting  evidence  will  not  be  reviewed. 

2.  Instructions:   Assignments     of     Error.    Errors     in     instructions 

should  be  separately  assigned  in  the  motion  for  a  new  trial,  aa 
well  as  the  petition  in  error. 

3.  Ruling^  on  Evidence:  Assignments  of  Error.    Alleged  errors  in 

the  admission  of  evidence,  to  be  available  in  this  court,  must  be 
specifically  assigned  in  the  petition  in  error. 

4.  Trial:  Objections:  Revie^v.    An  objection  to  the  admissibility  of 

testimony  cannot  be  raised  for  the  first  time  in  the  reviewing 
court. 

6. :  Documents:  Bill  of  Exceptions.  A  ruling  excluding  a  pa- 
per or  document  as  evidence  cannot  be  considered  wlien  such 
paper  or  document  has  not  been  embodied  in  the  bill  of  excep- 
tions. 

6.  :  Immaterial  Testimony:  Harmless  Error.    The  judgment 

will  not  be  reversed  for  the  admission  of  immaterial  testimony, 
when  the  same  could  not  have  prejudiced  the  rights  of  the  com- 
plaining party. 

7.  Sales:   Delivery:   Breach  of   Contract:  Measure    of   Damages. 

The  measure  of  damages  for  a  breach  of  a  contract  by  the  vendor 
of  personal  property  failing  to  make  delivery  to  the  vendee,  gen- 
erally. Is  the  difference  between  the  contract  price  and  the  fair 
market  value  of  the  property  at  the  time  and  place  specified  in  the 
agreement  for  delivery. 

8.  :  :  :  :  Evidence.    Held,  That  the  evidence 

Introduced  by  a  plaintiff  did  not  trench  upon  the  above  rule. 


Vol.49]  SEPTEMBER  TERM,  1896.  91 


Gnham  ▼.  Fimsier. 


1  Tandar:  Waiver.  A  formal  tender  of  money  is  never  required 
▼here  It  Is  disclosed,  if  it  had  been  made,  it  would  have  been 
fruitless. 

10.  Trial:  Reicabkb  of  Judge:  Review.  HeUd,  That  the  remarks  of  the 
trial  Judge  made  in  the  presence  of  the  jury,  which  are  set  out  in 
the  opinion,  were  not  prejudiciaU 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Blair,  J. 

AUeUy  Reppertj  Reed  d  ElliSj  Ricketts  d  Wilson^  and  Frank 
T.  Ranmmj  for  plaintiff  in  error. 

Charles  Offutty  contra, 

NORVAL,  J. 

James  Frazier  brought  this  suit  in  the  district  court  of 
Douglas  county  against  Edward  P.  Graham,  alleging  in 
Ms  petition  that  plaintiff,  on  or  about  June  30, 1892,  pur- 
chased of  the  defendant  220  head  of  fat  cattle  at  the 
agreed  price  of  four  cents  per  pound,  said  cattle  to  be 
delivered  by  the  defendant  at  any  time  at  plaintiff's  elec- 
tion, on  or  before  July  8,  1892;  that  plaintiff  paid  to  de- 
fendant f600  as  part  of  the  purchase  price,  and  the  latter 
has  since  retained  the  same;  that  on  July  4  and  6,  1892, 
the  remainder  of  the  consideration  was  offered  and  tend- 
ered to  the  defendant,  which  he  refused  to  accept,  and 
declined  to  deliver  the  cattle,  or  any  part  thereof,  and 
that  thereby  plaintiff  has  sustained  damages  in  the  sum 
of  |5,000,  for  which  sum  judgment  was  prayed.  The  de- 
fendant answered  by  a  general  denial,  and  pleaded  an 
oral  contract  differing  from  the  one  set  up  in  the  peti- 
tion, BB  to  the  number  of  cattle  bought,  and  the  date 
agreed  upon  for  performance,  and  averred  that  plaintiff 
failed  to  appear  and  accept  the  cattle  at  the  time  and 
place  for  delivery,  although  time  was  made  the  essence 
of  the  contract;  wherefore  defendant  claims  to  be  re- 
lieved from  the  terms  of  said  contract.  He  also  pleaded 
the  statute  of  frauds,  and  in  his  answer  tendered  to  the 
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plaintiff  the  sum  of  $600,  the  same  being  the  money  re- 
ferred to  in  the  petition  as  having  been  paid  on  the  con- 
tract Plaintiff  replied  by  a  general  denial  of  the  allega- 
tions of  the  answer,  and  pleaded  a  part  performance  of 
the  contract  by  the  payment  to,  and  retention  by,  defend- 
ant of  fOOO  as  part  of  the  purchase  price  of  the  cattle 
when  the  contract  was  made.  There  was  a  jury  trial, 
with  a  verdict  and  judgment  against  defendant  in  the 
sum  of  f  2,692.48. 

The  plaintiff,  James  Frazier,  is  a  stock  buyer  residing 
at  Columbus,  Platte  county.  On  the  30th  day  of  June, 
1892,  he  went  to  the  farm  of  Edward  Graham,  the 
defendant,  about  one  mile  from  Creston,  in  the  same 
county,  and  while  there  he  entered  into  an  oral  contract 
with  Graham  for  the  purchase  of  the  latter^s  cattle,  con- 
sisting of  something  over  200  head,  at  the  agreed  price  of 
four  cents  per  pound,  payment  of  consideration,  or  all 
but  f600  thereof,  to  be  made  at  time  of  delivery  of  the 
cattle  by  the  defendant  at  Creston  on  a  future  date. 
There  is  a  conflict  in  the  testimony  as  to  the  exact  time 
fixed  by  the  parties  for  the  delivery.  That  introduced 
by  the  plaintiff  tends  to  show  the  agreement  was  that 
he  was  to  accept  the  cattle  at  his  option  on  a  day  not  later 
than  July  8,  while  the  testimony  on  behalf  of  the  defend- 
ant is  to  the  effect  tliat  the  limit  for  delivery  was  July  5. 
It  is  undisputed  that  plaintiff  did  not  call  to  receive  the 
cattle,  nor  did  he  pay,  or  offer  to  do  so,  the  residue  of  the 
purchase  price  until  in  the  afternoon  of  July  6,  at  which 
time  he  demanded  the  cattle,  and  the  defendant  refused 
to  deliver  them  under  the  contract.  The  demand  was 
renewed  the  next  day.  The  verdict  being  in  favor  of 
plaintiff,  on  or  prior  to  July  8  must  be  accepted  by  us  as 
the  period  fixed  by  the  parties  for  delivery,  and  hence 
the  demand  for  the  cattle  was  seasonably  made. 

Another  controverted  issue  in  the  case  is  whether  any 
part  of  the  consideration  was  paid  down.  It  appears  that 
on  the  date  of  the  purchase  plaintiff  and  defendant  went 
together  to  the  Bank  of  Creston  and  while  there  plaintiff 
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drew  a  sight  draft  for  f650  on  Oassman  &  Dudley,  of 
South  Omaha,  in  favor  of  defendant;  that  the  bank*took 
the  draft  and  paid  Frazier  |50  of  the  amount;  and  f600 
plaintiff  claims  was  thereupon  credited  by  the  bank  to 
Graham's  account  The  latter  insisted  upon  the  trial 
that  the  draft  was  not  accepted  by  him  as  absolute  pay- 
ment, but  conditional  that  if  it  was  paid  the  |600  would 
be  credited  on  the  purchase  price.  There  was  testimony 
to  support  the  respective  contentions,  but  the  jury  de- 
cided this  disputed  question  of  fact  against  the  defend- 
ant by  the  following  special  finding: 

*T)id  the  defendant  Graham  on  the  30th  day  of  June, 
1892,  accept  a  credit  in  the  Bank  of  Creston  as  a  part  pay- 
ment of  |600  at  the  time,  upon  the  contract  between  him 
and  the  plaintiff  for  the  sale  and  purchase  of  the  cattle? 
Answer  yes  or  no. 

'The  answer  of  the  jury  is  <Yes.'       W.  M.  Dodge, 

This  finding  being  abundantly  supported  by  the  proofs, 
disposes  of  the  contention  of  the  defendant  that  there 
was  no  part  payment  of  the  purchase  price  at  the  time 
ihe  contract  was  entered  into.  It  should  be  stated  that 
this  draft  in  the  ordinary  course  of  business  was  paid, 
and  the  proceeds  have  been  retained  by  the  defendant. 
In  his  answer  filed  in  this  case  he  for  the  first  time  of- 
fered to  refund  the  f600  to  the  plaintiff. 

There  is  a  conflict  in  the  testimony  as  to  what  trans- 
pired on  July  6  and  7  when  Frazier  demanded  the  cattle. 
He  strenuously  insists  the  refusal  of  Graham  to  permit 
him  to  take  the  cattle  on  either  day  was  put  upon  the 
sole  ground  that  the  delivery  according  to  the  agreement 
was  to  be  made  and  the  purchase  money  paid  not  later 
than  July  5,  and  as  the  plaintiff  had  failed  to  comply 
with  the  contract  on  his  part  to  be  performed,  defendant 
was  relieved  from  all  obligations  to  deliver  the  cattle. 
On  the  other  hand,  the  contention  of  the  defendant  is 
that  he  gave  an  additional  reason  for  his  refusal,  namely, 
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that  plaintiff  did  not  tender  payment  for  the  cattle  in 
cash',  but  in  drafts,  which  Graham  insists  that  he  de- 
clined to  accept,  and  so  advised  Frazier.  That  tender 
was  not  made  in  actual  money  at  the  time  produced  is 
clear,  but  there  is  a  dispute  in  the  testimony  as  to 
whether  the  refusal  to  deliver  the  cattle  was  unqualified 
and  absolute  alone,  or  whether  it  was  coupled  with  the 
objection  that  drafts  were  offered  in  payment  instead  of 
cash.  There  is  no  lack  of  testimony  to  sustain  either 
view.  It  was  for  the  jurors,  and  not  us,  to  weigh  the 
conflicting  testimony  and  pass  upon  the  credibility  of  the 
witnesses.  This  they  have  done,  and  their  decision  is 
final.  If  plaintiff  offered  to  procure  the  money  with 
which  to  pay  the  remainder  of  the  purchase  price,  and 
defendant  absolutely  refused  to  deliver  the  cattle  on  the 
ground  that  the  contract  was  at  an  end,  then  the  failure 
to  prove  a  tender  would  not  prevent  a  recovery.  {Post  v. 
Oarrowy  18  Neb.,  682.)  There  being  an  abundance  of  evi- 
dence to  establish  the  contract  and  breach  thereof  as 
alleged  by  plaintiff,  the  judgment,  if  it  is  to  be  reversed, 
must  be  reversed  for  some  ground  or  cause  other  than 
that  the  verdict  is  without  proofs  to  support  it. 

Criticisms  are  made  in  the  brief  of  counsel  upon  the 
fourth  paragraph  of  the  charge  and  plaintiff's  fourth  in- 
struction, and  to  the  action  of  the  court  in  refusing  de^ 
fendant's  fourth  request,  but  they  cannot  be  considered 
because  of  the  insufficiency  of  the  assignments  relating 
to  instructions  in  the  motion  for  a  new  trial.  The  as- 
signments are  to  the  instructions  en  masse, — those  given 
as  well  as  those  refused.  It  is  the  settled  rule  that  an  al- 
legation of  error  to  the  giving  or  refusing  of  a  group  of 
instructions  is  bad  unless  well  taken  as  to  all  included  in 
such  group.  {Dempster  Mill  Mfg.  Co,  v.  First  Nat.  Bank  of 
Holdregey  49  Neb.,  321,  and  cases  there  cited.)  The 
court's  charge  consisted  of  nine  consecutively  numbered 
paragraphs.  More  than  one  of  the  instructions  given  by 
the  court  on  its  own  motion  were  clearly  proper.  Es- 
pecially is  this  true  of  the  first  three,  which  stated  the 
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iBBuefl  tendered  bj  the  pleadings^  the  seventh  paragraph 
which  stated  that  the  burden  of  proof  was  upon  the  plaint- 
iff to  establish  by  a  preponderance  of  the  evidence  each 
material  averment  in  his  petition,  and  also  of  the  tenth 
instruction  which  told  the  jury  that  the  credibility  of  the 
witnesses  and  the  weight  to  be  given  the  testimony  were 
questions  exclusively  for  the  jury;  yet  these  instructions 
were  grouped  with  the  other  paragraphs  of  the  charge 
in  a  single  assignment  in  the  motion  for  a  new  trial.  The 
assignment  not  being  good  as  to  those,  it  must  be  over- 
ruled as  to  the  others  included  therein.  At  least  one  of 
the  four  instructions  given  at  the  request  of  the  plaiptifl 
is  above  criticism,  and  one,  if  not  more,  of  defendant's 
requests  to  charge  was  properly  denied.  The  others  will 
not  be  considered. 

Error  is  assigned  in  the  court's  permitting  plaintiff  to 
testify  to  a  conversation  had  with  the  defendant  a  few 
days  prior  to  June  30,  the  date  of  the  sale,  when  he  made 
an  unsuccessful  attempt  to  purchase  the  cattle.  The 
substance  of  this  conversation  as  detailed  by  plaintiff 
was  that  he  inquired  of  the  defendant  what  was  the  low- 
est price  he  would  take  for  the  cattle,  and  received  a 
reply:  "I  put  them  up  until  I  can  get  four  cents,  and 
when  you  can  give  four  cents  you  can  buy  the  cattle;  that 
is  the  least  that  will  buy  them."  Frazier  declined  to  pay 
the  sum  asked,  but  subsequently,  on  June  30,  agreed  to 
do  so.  This  testimony  was  entirely  harmless.  It  related 
to  negotiations  which  finally  resulted  in  the  contract  of 
purchase,  and  that,  too,  at  the  price  first  asked  by  Gra- 
ham,— four  cents  per  pound. 

Criticism  is  made  upon  the  admission  of  testimony  of 
plaintiff  as  to  the  market  value  of  these  cattle  in  South 
Omaha  on  the  6th  and  7th  days  of  July,  1892,  the  con- 
tention being  that  evidence  of  the  value  at  Creston,  Ne- 
braska, the  place  where  the  contract  called  for  the  de- 
livery, alone  was  admissible  for  the  purpose  of  fixing  the 
amount  of  recovery.  Unquestionably  as  a  general  rule 
the  measure  of  damages  for  a  breach  of  a  contract  by  the 
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seller  of  personal  property  failing  to  make  delivery  to  the 
purchaser  is  the  difference  between  the  contract  price 
and  the  fair  market  value  of  the  property  at  the  time  and 
place  specified  in  the  agreement  for  delivery.  {Ooodrich 
V.  McClaryy  3  Neb.,  123;  Post  v.  Gnrrow,  18  Neb.,  682;  Den- 
ver, T.  &  G.  R.  Co.  V.  Hutching,  31  Neb.,  572.)  The  testi- 
mony referred  to,  when  considered  in  connection  with 
the  other  evidence  introduced,  in  nowise  trenched  upon 
the  rule  of  damages  above  stated  and  which  was  given  to 
the  jury  for  their  guidance.  It  was  shown  that  the  prices 
of  cattle  in  the  state  were  ruled  largely  by  the  South 
Omaha  market,  the  only  difference  between  the  prices 
at  that  point  and  those  at  the  interior  towns  being  the 
cost  of  shipment,  shrinkage,  commissions,  etc.,  and  fur- 
ther, that  twenty-five  cents  per  one  hundred  pounds 
would  cover  the  freight  from  Creston  to  South  Omaha, 
feed,  commissions,  yardage,  and  other  charges.  With 
this  evidence  before  the  jury,  together  with  the  market 
price  of  cattle  in  South  Omaha,  on  July  6,  7,  and  8,  there 
was  no  difficulty  in  ascertaining  the  value  of  these  cat- 
tle at  Creston  on  the  same  dates.  The  testimony  was 
not  misleading,  but  was  proper  and  pertinent,  and 
showed  an  advance  in  the  market  value  of  the  cattle 
over  the  contract  price  of  more  than  one  dollar  per  one 
hundred  pounds. 

Error  is  assigned  in  excluding  Exhibit  8  from  the  jury. 
We  are  unable  to  determine  whether  this  ruling  is  preju- 
dicial or  not,  since  the  exhibit  referred  to  is  not  preserved 
in  the  bill  of  exceptions.  {Keens  v.  Robertson,  46  Neb.,  837; 
Fremont  Butter  &  Egg  Co.  v.  Peters,  45  Neb.,  356;  Barr  v. 
State,  45  ^eh.,i5S.) 

Complaint  is  made  of  the  ruling  of  the  court  in  admit- 
ting over  the  objection  of  the  defendant  the  following 
telegram  from  the  cashier  of  the  South  Omaha  National 
Bank  to  the  Bank  of  Creston: 

"July  7th. 

"J5f7wt  of  Creston,  Neb.:  Gassraan  &  Dudley  will  pay 
draft  on  them  by  James  Frazier  for  purchase  money  for 
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220  cattle  at  four  cents,  purchased  from  Ed.  Graham. 
Cattle  to  be  consigned  to  firm.  You  tender  payment  to 
Graham  for  Frazier.  H.  C.  Bostrick, 

^^Cashier. 
'^Charge  Oassman  &  Dudley." 

Evidence  was  introduced  to  the  effect  that  when 
plaintiff  demanded  the  cattle,  he  and  his  attorney,  Mr. 
Beeder,  informed  the  defendant — ^which  was  true — ^that' 
arrangements  had  been  made  with  the  Bank  of  Creston 
for  the  payment  of  the  balance  of  the  purchase  price,  at 
least  one-half  thereof  to  be  paid  in  actual  cash  and  the 
remainder  in  either  Chicago  or  New  York  exchange;  that 
if  the  defendant  desired  the  currency  for  the  entire 
amount  instead  of  the  drafts  for  a  portion,  plaintiff 
proffered  to  procure  the  same  from  a  certain  bank  in 
Columbus,  and  that  Graham  thereupon  stated  he  would 
as  soon  accept  the  drafts  as  money,  if  he  were  to  let  the 
cattle  go;  yet  he  absolutely  and  unconditionally  refused 
to  deliver  the  cattle,  not  because  the  currency  was  not  at 
the  time  produced,  but  on  the  ground  that  the  plaintiff 
had  not  called  for  the  stock  within  the  time  fixed  by  the 
agreement-  It  is  undisputed  that  plaintiff  at  neither 
time  when  demand  was  made  had  the  money  with  him, 
but  he  was  refidj  and  willing  to  obtain  the  same,  and 
would  have  done  so  if  the  defendant  had  desired  it 
The  precise  relevancy  of  the  telegram  copied  above  to 
the  issues  in  the  case  we  fail  to  discover.  It  is  certain, 
however,  in  view  of  the  foregoing  facts,  and  that  the  case 
was  not  tried  upon  the  theory  that  the  money  was  actu- 
ally product  by  plaintiff,  but  that  the  production 
thereof  was  waived  by  the  defendant  by  his  absolute  and 
unqualified  refusal  to  deliver  the  cattle,  that  the  admis- 
sion of  the  telegram  could  not  have  prejudiced  the  rights 
of  the  defendant.  The  jury  could  not,  under  the  instruc- 
tions, have  failed  to  understand  that  unless  they  found 
such  waiver  the  plaintiff  was  not  entitled  to  damages. 
If  the  delivery  of  the  cattle  was  refuseil  upon  tlie  express 
ground  that  they  were  called  for  at  too  late  a  date, 
11 
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plaintiff  was  under  no  obligation  to  formally  tender  the 
remainder  of  the  purchase  money  in  order  to  enforce  his 
rights  under  the  contract,  since  a  tender  is  never  required 
where  it  appears,  if  it  had  been  made,  it  would  have  been 
fruitless. 

There  was  no  reversible  error  in  the  trial  court  making 
the  following  statements  in  the  presence  of  the  jury  dur- 
ing the  cross-examination  of  defendant's  witness,  Flem- 
ing: "The  court  states  in  the  presence  of  the  jury  that 
this  line  of  examination  has  developed  the  theory  of  the 
plaintiff."  The  judge  did  not  say  what  he  regarded  to  be 
the  theory  of  the  plaintiff,  nor  did  he  use  language  from 
which  the  views  of  the  judge  could  be  inferred,  much  less 
that  the  plaintiff's  theory  of  the  case  was  the  proper  or 
legitimate  one.  The  remark  did  not  in  the  least  discredit 
the  witness  before  the  jury,  as  counsel  for  defendant  be- 
low contend.  To  us  the  sentence  conveys  no  intelligible 
meaning,  and  manifestly  no  possible  harm  resulted  from 
its  utterance. 

The  record  shows  that  plaintiff  brought  suit  for  the 
breach  of  this  contract  in  Platte  county  on  the  evening  of 
July  6,  1892,  and  summons  was  served  on  the  defendant 
the  next  day.  Subsequently,  this  action  was  instituted, 
and  the  former  one  was  dismissed  by  the  plaintiff.  It 
is  argued  that  the  rights  of  the  parties  under  the  con- 
tract were  fixed  on  the  commencement  of  the  first  action, 
and  that  plaintiff  could  not  thereafter  affect  a  further 
breach  of  the  contract  by  renewing  the  demand  for  a 
delivery  of  the  cattle,  and  therefore  it  was  error  for  the 
court  to  admit  in  evidence  the  conversations  between 
plaintiff  and  defendant  or  plaintiff's  counsel  had  on 
July  7,  or  to  instruct  the  jury  that  they  might  base 
their  verdict  upon  facts  tending  to  show  a  breach  of 
the  contract  occurring  after  July  6.  We  have  already 
determined  that  alleged  errors  in  the  instructions  can- 
not be  considered  by  reason  of  the  insufficiency  of 
the  assignment  in  the  motion  for  a  new  trial.  A  suf- 
ficient answer  to  the  objection  made  to  the  testimony 
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relating  to  what  transpired  between  the  partiee  on 
July  7  is  that  the  point  is  not  raised  by  any  aa- 
ugnment  in  the  petition  in  error.  (Smith  v.  MoMn^  44 
Neb.,  610.)  Moreover,  the  testimony  alluded  to  was  ad- 
mitted without  objection,  so  that  the  error,  if  any,  in  its 
admission  is  not  a  subject  for  consideration  at  this  time. 
(Western  Union  Telegraph  Co.  v.  Lawrey,  32  Neb.,  732.)  The 
yerdict  being  supported  by  the  evidence,  and  no  reversi- 
ble error  appearing  in  the  record,  the  judgment  is 

Affibmijd. 
Post,  G.  J.,  not  sitting. 


Joss  C.  Drbxbl  bt  al.  v.  George  P.  Daniels  bt  al.    , .«  -§91 

IS  wl 

FlLBD  SSFTSMBBB  16«  1896.     No.  6676. 

1.  Iiifltmctioiui:  Absionmsnts  of  Bbror.  An  assignment  in  a  petition 
in  error  tliat  the  verdict  is  contrary  to  law  does  not  present  for 
review  alleged  errors  in  the  instructions. 

1 : .    Such  an  assignment  raises  the  question  whether  the 

verdict  is  contrary  to  the  law  as  contained  in  the  charge  given  hy 
the  court  to  the  jury. 

3.  Action  on  Order  for  Goods  Shipped:  Vbbdiot  vob  Plaintiff.  Held, 
That  the  verdict  is  sustained  by  the  evidence,  and  that  the  assess- 
ment of  the  amount  of  recovery  is  not  excessive. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Scott,  J. 

A.  C.  Wakeleyy  for  plaintiffs  in  error. 

Oregoryj  Day  d  Day^  contra. 

NORVAL,  J. 

This  was  an  action  to  recover  upon  an  alleged  order  by 
the  defendants  requesting  plaintiffs  to  manufacture  and 
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ship  to  defendants  a  quantity  of  slippers.  There  was  a 
trial  to  a  jury,  with  verdict  and  judgment  for  plaintiffs 
for  the  full  amount  claimed  in  the  petition.  Defendants 
have  removed  the  cause  into  this  court,  assigning  nine- 
teen grounds  for  reversal,  only  three  of  which  are  relied 
on  in  the  brief  filed,  and  the  others  will  not  be  considered. 
The  assignments  argued  are: 

1.  The  verdict  is  contrary  to  law. 

2.  Verdict  is  not  sustained  by  sufficient  evidence. 

3.  Error  in  the  assessment  in  the  amount  of  recovery, 
the  same  being  too  large. 

Under  the  first  of  these  assignments  counsel  for  de- 
fendants below  has  argued  at  length  that  the  verdict  is 
contrary  to  the  principles  of  law  applicable  to  the  facts, 
and  which  should  govern  in  the  case,  and  that  the  charge 
of  the  court  to  the  jury  was  erroneous.  The  assignment 
that  the  verdict  is  contrary  to  law  is  insufficient  to  call 
for  a  review  of  the  instructions.  Alleged  errors  therein, 
to  be  available  in  this  court,  must  be  raised  by  proper 
exceptions  in  the  trial  court,  in  the  motion  for  a  new 
trial,  and  by  specific  assignments  in  the  petition  in  error. 
Here  a  general  exception  to  the  entire  charge  was  taken, 
and  not  to  each  paragraph,  and  alleged  errors  in  the  in- 
structions were  grouped  in  a  single  assignment  in  the 
motion  for  a  new  trial.  In  this  condition  of  the  record 
the  instructions  cannot  be  considered,  and  yet  the  de- 
fendants, under  the  assignment  that  the  verdict  is  con- 
trary to  law,  seek  to  have  us  do  so,  when  the  correctness 
of  the  charge  of  the  court  is  not  thereby  challenged. 
That  the  verdict  is  contrary  to  law  is  one  of  the  statutory 
grounds  for  a  new  trial,  and  if  such  ground  is  sufficient  to 
search  the  record  and  present  for  review  errors  in  the 
court's  charge,  then,  under  such  an  averment,  the  rulings 
upon  admission  and  exclusion  of  testimony,  and  any 
other  decisions  made  during  the  progress  of  the  trial, 
could  be  reviewed,  and  the  other  specific  grounds  for  a 
new  trial  specified  in  the  Code  are  entirely  superfluous. 
The  averment  that  the  verdict  is  contrary  to  law  presents 
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the  question  whether  the  finding  of  the  jury  is  in  accord 
with  the  law  embodied  in  the  instructions.    (Hayne,  New 
Trial  &  Appeal,  sec.  99,  and  cases  cited ;  Froman  v.  Puitvr- 
sm,  2A  Pac.  Rep.  [Mont.],  692;  Bamkr  r.  t^vhumhr,  03  N. 
W.  Rep.  [S.  Dak.],  227;  Brumayim  r.  Brmhhaw,  39  (^al.,24.) 
In  the  last  case  the  court  say:  "It  is  not  enough  to  aver 
that  the  verdict  is  against  law,  and  then  offer  to  support 
the  averment  by  showing  that  the  verdict  is  not  sup- 
ported by  the  evidence,  and  is  for  that  reason  ^against 
law.'    If  such  a  course  of  proceeding  was  tolerated,  all 
the  other  specific  grounds  for  new  trial  enumerated  in  the 
statute  might,  for  the  same  reason,  be  condensed  into  the 
one  general  ground,  that  'the  verdict  is  against  law,'  for 
in  that  general  sense  it  would  be  'against  law,'  if  there 
was  any  valid  reason  whatsoever  for  a  new  trial.     But 
the  statute,  in  authorizing  a  new  trial  on  the  ground  that 
the  verdict  4s  against  law,'  evidently  does  not  intend  to 
include  in  that  phrase  all  or  any  of  the  other  several 
distinct  and  separate  grounds  of  the  motion  which  are 
specified  in  the  act." 

For  convenience  the  assignments  that  the  verdict  is 
contrary  to  law  and  is  contrary  to  the  evidence  will  be 
considered  together.  Plaintiffs  are  manufacturers  and 
wholesale  dealers  in  slippers  in  Boston,  and  defendants 
are  retail  dealers  in  boots,  shoes,  etc.,  in  the  city  of 
Omaha.  On  September  11,  1890,  defendants  ordered 
from  plaintiffs,  through  H.  C.  Jack,  their  traveling  rep- 
resentative, then  in  Omaha,  two  bills  of  slippers,  one  for 
f416.20,  for  early  shipment  and  delivery,  and  the  other, 
amounting  to  f649.80,  was  not  to  be  shipped  until  March 
15,  1891.  The  slippers  designated  in  the  smaller  order 
were  shipped  to  the  defendants  and  received  and  paid 
for  by  them.  The  larger  order  was  filled  and  the  goods 
therein  mentioned  shipped  to  defendants  on  April  10, 
1891,  by  the  Merchants'  Dispatch,  as  per  order.  The  bill 
of  lading  was  sent  to  and  received  by  defendants,  but 
when  the  goods  arrived  in  Omaha  they  declined  to  re- 
ceive them  from  the  railroad  company,  and  have  refused 
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to  pay  for  them.  It  is  to  recover  the  contract  price  of 
the  last  lot  of  slippers  sent  that  this  action  was  insti- 
tuted. It  is  not  contended  that  the  goods  in  any  respect 
failed  to  comply  with  those  ordered,  but  it  is  insisted 
in  the  brief  of  defendants  below  that  the  order  for  the 
second  consignment  was  countermanded  by  them.  No 
such  defense  was  interposed  by  the  answer;  nevertheless, 
whether  there  was  a  rescission,  and  the  effect  thereof, 
was  submitted  to  the  jury  under  the  charge  of  the  court 
Whether  the  correct  rule  was  stated  it  is  unnecessary  to 
determine.  The  answer  admits  the  giving  of  the  orders 
and  the  shipment  of  the  goods,  but  alleges  that  the  or- 
ders were  verbal — separate  and  distinct  from  each  other 
— ^and  in  nowise  connected  with  or  dependent  upon  each 
other;  that  with  respect  to  the  larger  order  no  note  or 
memorandum  thereof  in  writing  was  made  or  subscribed 
by  the  defendants;  that  they  have  not  accepted  or  re- 
ceived the  goods,  or  any  part  thereof,  and  have  never 
paid  any  part  of  the  purchase  money,  and,  therefore,  the 
said  order  and  contract  are  void  under  the  statute  of 
frauds.  In  view  of  the  correspondence  between  the  par- 
ties, defendants  in  their  brief  have  expressly  refused  to 
insist  upon  the  defense  of  the  statute  of  frauds,  and 
therefore  it  requires  no  consideration  by  us.  In  addition 
to  the  undisputed  facts  already  stated,  the  evidence  in- 
troduced by  plaintiffs  tends  to  show  that  the  slippers 
covered  by  defendants'  larger  order  were  to  be  manufac- 
tured by  the  plaintiffs,  and  that  they  were  so  manufac- 
tured. They  were  not  shipped  by  March  15,  according 
to  contract,  for  the  reason  plaintiffs  were  requested  not 
to  do  so  by  the  letter  of  defendants  under  date  of  January 
8,  1891.  The  verdict  returned  is  evidently  not  against 
or  inconsistent  with  the  seventh  paragraph  of  the  court's 
charge,  which  is  in  this  language: 

"7.  You  are  further  instructed  that  if  you  find  from 
the  evidence  that  the  plaintiffs  were  to  manufacture  the 
goods  covered  by  the  f  649.80  order,  and  ship  the  goods 
to  defendants  at  Omaha,  and  you  further  find  that  plaint- 
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iffs  did  manufacture  the  goods  covered  by  said  order  and 
did  ship  them  to  defendants  at  Omaha,  then  such  ship- 
ment of  the  goods  to  defendant  would  constitute  a  deliv- 
ery of  the  goods  by  plaintiffs  to  defendants,  even  though 
defendants  refused  to  take  the  goods  after  their  arrival 
at  Omaha.'' 

There  is  likewise,  in  the  bill  of  exceptions,  ample  evi- 
dence from  which  the  jury  could  find  the  facts  upon 
which  the  above  instruction  was  based.  The  verdict  is 
not  only  in  accordance  with  the  law  as  stated  in  the 
charge  of  the  court,  but  consistent  with  the  evidence, 
upon  which  the  instructions  depended. 

The  amount  of  recovery  is  not  excessive.  The  verdict 
was  for  9649.80,  the  contract  price,  and  interest  thereon 
at  seven  per  cent.  This  was  in  accordance  with  the  rule 
stated  in  the  instructions.  No  reversible  error  appear- 
mg  in  the  record,  the  judgment  is 

Affirmed, 


C.  AuLTMAN  &  Company  v.  Elisha  L.  Martin.  m  S 

bl  % 

Filed  September  16, 1896.    No.  7246. 

1.  InstmctioiiB:  Assionmentb  of  Error:  Motion  for  New  Trial.  An 
aasignment  of  error  in  a  motion  for  a  new  trial  that  "the  court 
erred  in  gtving  instructionB  2,  8,  5,  6,  7,  and  8,  and  each  of  them, 
asked  for  by  plaintiff/'  is  suillciently  specific  to  call  for  review  by 
the  supreme  court  of  each  of  the  instructions  specified.  It  is  not 
an  assignment  to  the  giving  of  the  instructions  en  masse,  but  to 
each  one  separately. 

2. : : .    The  first  paragraph  of  the  syllabus  in  Buaael 

V.  Rosenbawn,  24  Neb.,  769,  overruled. 

3.  Sales:  Contracts:  Instructions.    Held,  No  reversible  error  in  the 

instructions. 

4.  Evidence:  Foundation.    No  foundation  having  been  laid  for  the  in- 

troduction of  Exhibit  J,  offered  in  evidence,  there  was  no  error  in 
excluding  it  from  the  jury. 

5.  Bemlttltur.    A  remittitur  of  |16  ordered  to  be  filed  by  plaintiff  be- 

low as  a  condition  of  affirming  the  judgment. 
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Error  from  the  district  court  of  Fillmore  county. 
Tried  below  before  Hastings,  J. 

Saicyer,  iSnell  &  Frost,  for  plaintifif  in  error. 

Charles  H.  Sloan  and  John  P.  MaiilCy  contra. 

NORVAL,  J. 

This  is  the  second  appearance  of  this  case  in  this  court, 
the  opinion  filed  on  the  former  hearing  being  reported  in 
37  Neb.,  826.  The  last  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintifif  below  in  the  sum  of 
|150.  The  defendant  has  brought  the  record  here  for 
review.  The  former  opinion  contains  a  brief  statement 
of  the  issues  presented  by  the  pleadings  and  will  not  be 
repeated  here. 

It  is  developed  by  the  record  that  Martin,  the  plaintifif 
below,  was  the  agent  of  the  defendant  at  Fairmont  in 
the  sale  of  its  machinery  during  the  years  1885  and  1887, 
under  written  contracts.  In  1885  Martin  sold  for  de- 
fendant a  threshing  machine  to  one  Carlow,  the  notes 
taken  therefor  being  secured  by  a  chattel  mortgage  on 
the  machine,  as  well  as  by  a  real  estate  mortgage.  Car- 
low  having  made  default  in  payment  of  one  of  the  notes, 
the  machine  was  taken  by  Martin  under  the  chattel  mort- 
gage and  sold,  which  he  bought  in  his  own  name.  Sub- 
sequently defendant  ratified  the  foreclosure  by  accepting 
the  machine  from  Martin.  It  was  left  in  the  latter's 
hands  for  resale,  who,  after  repainting  and  repairing  the 
machine,  sold  it  again  in  1888  to  one  George  Frappia, 
taking  his  notes  in  payment  therefor,  which  notes  w^ere 
delivered  to  defendant,  indorsed  by  Martin  without  re- 
course. Two  of  these  notes  are  due  and  remain  unpaid, 
and  defendant  seeks  by  its  counter-claim  in  this  action 
to  hold  plaintifif  for  their  payment,  as  guarantor,  under 
the  following  stipulation  in  the  written  contract  of 
agency  for  the  year  1887:  "The  party  of  the  second  part, 
waiving  demand,  protest,  and  notice  of  protest,  hereby 
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guaranties  the  payment  at  maturity  of  all  notes  which 
may  be  taken  for  C.  Aultman  &  Co.'s  goods,  and  agrees 
further  to  indorse  the  same  at  any  time  when  required  so 
to  do,  by  signing  a  guaranty  of  payment  thereon,  if  not 
in  accordance  with  the  provisions  of  this  contract  and  if 
not  in  accord  therewith  as  to  financial  responsibility." 
Martin,  on  the  contrary,  insists  that  he  did  not  make  the 
sale  to  Frappia  under  the  contract  of  1887,  but  under  a 
special  agreement,  by  the  terms  of  which  he  was  not  to 
guaranty  the  notes  takeq  for  the  resale  of  the  machine, 
and  plaintiff  was  to  indorse  the  same  without  recourse, 
which  he  did. 

Objections  are  made  to  the  ninth  instruction  given  by 
the  court  on  its  own  motion,  and  to  the  seventh  at  the 
request  of  the  plaintiff,  which  instructions  are  as  follows: 
"9.  If  you  find  that  defendant  accepted  the  notes  of 
Frappia  at  the  time  they  were  taken  from  it  by  plaintiff, 
indorsed  by  him  without  recourse,  and  made  no  objection 
at  the  time,  nor  within  a  reasonable  time  after  that, 
then  its  claim  against  the  plaintiff  on  account  of  any 
guaranty  of  those  notes  provided  for  by  contract  would 
be  waived,  and  you  should  find  against  defendant  as  to 
any  guaranty  of  such  Frappia  notes." 

"7,  (Asked  by  plaintiff.)    If  you  find  from  the  evidence 
that  the  plaintiff  acted  in  the  years  of  1885  and  1887 
under  a  written  contract  with  plaintiff,  the  terms  of 
which  were  specific,  then  in  the  year  1888  you  find  there 
to  have  been  no  new  contract,  the  presumption  is  that 
the  terms  of  the  contract  of  1887  would  control  the  sales 
in  1888;  but  if  you  find  from  the  evidence  that  a  special 
agreement  was  entered  into  between  the  plaintiff  and 
the  said  defendant,  through  David  Bradley  &  Co.,  con- 
cerning the  old  machine,  at  the  time  of  Martin's  delivery 
of  the  original  notes  to  said  David  Bradley  &  Co.,  or 
subsequent  thereto,  that  Martin  should  specially  prepare 
the  then  second-hand  machine  for  sale,  under  spec^ial 
terms  and  special  contract  different  from  the  written  con- 
tract, and  that  said  sale  was  consummated  in  the  year 
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1888,  and  that  a  reasonable  compensation  for  the  sale 
thereof  was  twenty  per  cent,  then  you  must  credit  Mr. 
Martin  with  twenty  per  cent  of  the  selling  price  of  the 
machine  when  sold  to  Prappia." 

Counsel  for  plaintiff  argue  that  the  above  instructions 
cannot  be  reviewed,  for  the  reason  that  they  were  not 
objected  to  specifically  in  the  motion  for  a  new  trial. 
The  ninth  and  tenth  assignments  of  error  therein  being 
in  the  following  language: 

"9.  The  court  erred  in  giving  instructions  numbered 
2,  3,  5,  6,  7,  and  8,  and  each  of  them,  asked  for  by  and  on 
behalf  of  the  plaintiff  and  duly  excepted  to  by  the  de- 
fendant. 

"10.  The  court  erred  in  giving  instructions  numbered 
1,  2,  3,  4,  5,  6,  7,  8,  9,  and  10,  and  each  of  them,  on  its  own 
motion,  to  the  giving  of  which  defendant  duly  excepted," 

It  is  contended  that  each  of  these  assignments  is  too 
general,  and  not  sufficiently  specific  to  call  for  a  review 
of  the  instructions  mentioned  farther  than  to  ascertain 
that  any  one  of  them  was  properly  given.     It  is  firmly 
established  by  a  long  line  of  decisions  that  an  assign- 
ment of  error  to  instructions  en  masse,  if  any  one  of  them 
was  properly  given,  will  not  be  considered.     But  the 
assignments  in  this  case  do  not  fall  within  the  rule  just 
stated,  since  the  instructions  are  not  assigned  en  mcw^e, 
but  each  one  is  specifically,  singly,  and  distinctly  pointed 
out  in  the  motion  for  a  new  trial  as  erroneous,  as  much 
so  as  though  there  had  been  a  separate  assignment  for 
each  instruction  given.     We  are  aware  that  this  view  is 
not  in  harmony  with  some  of  the  decisions  of  this  court. 
Thus,  in  Brooks  v.  Dutchery  22  Neb.,  644,  an  exception  to 
instructions  was  taken  in  these  words:  "  *The  defendant 
excepts  to  each  and  every  one  of  the  above  instructions 
separately.'"   This  was  held  a  general  exception,  and 
insufficient  to  allow  the  instructions  to  be  reviewed.     To 
the  same  effect  are  Dodge  v.  People,  4  Neb.,  220;  Brooks  v^ 
Dutcher,  24  Neb.,  300;  Walker  r.  Tunier,  27  Neb.,  103.     In 
Russel  i\  Rosenbaum,  24  Neb.,  769,  it  was  held  that  an  as- 
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signment  of  error  in  the  motion  for  a  new  trial  that 
"error  of  the  court  in  giving  each  of  the  instructions 
given  to  the  jury  on  the  court's  own  motion"  was  insuf- 
ficient to  call  for  its  consideration  in  this  court.  The 
decisions  in  the  cases  mentioned  above  are  entirely  too 
technical,  and  should  not  be  followed  upon  the  question 
of  practice  under  consideration.  Errors  should  be  so 
Bpecifically  and  definitely  assigned  in  the  court  below  as 
to  challenge  the  court^s  attention  to  each  decision  com- 
plained of,  and  thus  give  the  trial  judge  an  opportunity 
to  review  his  own  rulings  and  correct  any  errors  therein. 
Each  specification  of  error  in  a  motion  for  a  new  trial 
should  be  complete  in  itself, — so  framed  as  to  embrace  a 
single  ruling.  The  motion  in  this  case  meets  these  re- 
quirements,— as  much  so  as  if  the  si)ecification  of  errors 
in  the  giving  of  instructions  had  been  multiplied  by 
making  a  separate  assignment  for  each  instruction  given. 

Complaint  is  made  that  the  instructions  quoted  were 
not  applicable  to  the  evidence.  The  record  refutes  this 
contention.  The  jury  was  warranted  by  the  evidence  in 
drawing  the  conclusion  that  the  sale  of  the  machine  by 
Martin  to  Frappia  was  not  made  under  the  contract  of 
agency  for  the  year  1887,  and  if  it  was  not  so  made,  then 
Martin  was  not  liable  under  the  stipulations  contained  in 
the  contract  as  guarantor.  Moreover,  even  though  the 
sale  was  not  made  under  a  special  agreement,  but  under 
the  contract  of  1887,  there  was  evidence  conducing  to 
show  that  C.  Aultman  &  Co.  accepted,  without  objection, 
the  Prappia  notes  from  Martin,  indorsed  by  the  latter 
without  recourse,  which  constituted  a  waiver  of  the  pro- 
visions in  the  contract  of  1887  relating  to  the  guaranty- 
ing of  the  imyment  of  notes.  There  was  no  reversible 
error  in  the  instructions  referred  to.  * 

Objection  is  made  to  the  eighth  instruction  given  at 
plaintiff's  request,  by  which  the  jury  was  told,  in  effect, 
that  if  the  agreement  was  that  plaintiff  should  sell  the 
machine  and  take  from  his  first  receipts  the  amount  due 
him  for  freight  and  money  expended  in  foreclosure,  then 
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said  items  would  not  be  due  until  Martin  collected  some 
money  from  the  sale  of  said  machine,  which  was  in  1888, 
and  that  the  same  would  not  be  barred  until  four  years 
thereafter,  and  that  this  action  was  begun  in  1890,  which 
arrested  the  running  of  the  statute  of  limitations.  This 
instruction  not  only  contained  a  correct  exposition  of  the 
law,  but  it  was  applicable  to  the  issues  made  by  the 
pleadings  and  the  evidence,  and  there  was  no  error  in  the 
giving  thereof. 

Another  error  assigned  is  based  upon  the  refusal  of  the 
court  to  admit  in  evidence  Exhibit  J,  offered  by  defend- 
ant It  purports  to  be  a  bill  of  particulars  in  the  justice 
court  of  J.  G.  McFadden,  in  a  case  entitled  Elisha  L. 
Martin  v.  C.  Aultman  &  Co.  The  purpose  of  this  was  to 
show  that  Martin  claimed  judgment  for  a  less  sum  on  the 
various  items  than  was  asked  in  the  district  court.  No 
foundation  was  laid  for  the  introduction  of  the  paper 
mentioned.  It  was  not  shown  to  have  been  prepared , 
signed,  or  filed  by  Martin,  or  by  his  authority,  much  less 
that  the  cause  was  tried  thereon  in  any  court,  or  that 
this  suit  was  instituted  before  Justice  McFadden.  The 
exhibit  was  properly  excluded. 

The  following  letter  offered  in  evidence  by  defendant 
was  excluded  by  the  court: 

"Fairmont,  Neb.,  Oct.  21,  1886. 
^^Datnd  Bradley  &  Co.j  Covncil  Bluff Sj  I  men — Gents: 
Yours  of  19th  at  hand,  contents  noted.  I  did  not  sell  the 
machine;  done  my  best;  there  was  not  a  thresher  sold 
here  this  fall.  All  I  ask  is  what  money  I  have  in  it.  I 
think  it  had  better  be  sent  back  to  the  Bluffs.  My 
charges:  Freight,  |85;  expenses  of  selling,  |25;  making 
f  110.  Send  me  this  amount  and  I  will  load  the  machine 
and  ship  it  to  you. 

"Yours  truly,  E.  L.  Martin." 

The  above  was  written  by  plaintiff  to  defendant's 
agents,  and  refers  to  the  machine  sold  under  the  chattel 
mortgage  given  by  Carlow.     Plaintiff  in  this  suit  claims 
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that  defendant  is  indebted  to  him  on  account  of  the 
Carlow  foreclosure  in  the  sum  of  f31,  for  cash  advanced, 
and  f  10  additional  for  his  services,  while  the  letter  claims 
but  $25  for  expenses  of  making  the  sale  and  makes  no 
claim  for  his  own  services.  The  letter  should  have  gone 
to  the  jury,  and  there  was  error  in  rejecting  it.  The  let- 
ter was  not,  as  contended  by  plaintiff,  a  mere  proposition 
of  compromise,  but  purports  to  state  the  amount  due  him 
on  account  of  the  chattel  mortgage  foreclosure.  For 
the  error  indicated  the  judgment  must  be  reversed,  un- 
less the  plaintiff  below  flies  a  remittitur  with  the  clerk  of 
this  court  within  thirty  days  of  f  16,  as  of  the  date  of  the 
judgment,  but  in  case  such  remittitur  is  flled,  then  the 
judgment  will  be  affirmed  for  the  sum  of  $134,  with 
interest  thereon. 


Jn>GMENT  ACCORDINGLY. 


Nebbaska  National  Bank  of  York  v.  Nelson  M. 
Ferguson  et  al. 

Filed  September  16, 1896.    No.  6688. 

1.  CotporationB:  Execution  of  Notes.  Promissory  notes  purporting 
to  be  executed  by  a  corporation  construed  to  be  the  obligations  of 
the  corporation,  and  not  of  the  members  thereof. 

1 :  Corporate  Existence:  Estoppel.    When  a  party  contracts* 

with,  sues,  and  obtains  judgment  against  an  imperfectly  organized 
corporation,  he  is  estopped  from  denying  its  corporate  existence, 
and  is  precluded  from  recovering  from  its  members  individually, 
as  if  they  were  partners,  upon  the  same  indebtedness. 

Error  from  the  district  court  of  York  county.    Tried 
below  before  Bates,  J. 

Sedgwick  d  Poicer,  for  plaintiff  in  error. 

References:  Aitonxey  General  v.  Lormanj  59  ilich.,  157; 
U  Am.  &  Eng.  Ency.  Law,  269,  270;   Lawrence  r.  AUen,  7 
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How.  [U.  S.],  785;  In  re  Kenyan,  1  Utah  Ter.,  47;  Abbott  v. 
Omaha  Smelting  &  Refining  Co.,  4  Neb.,  416;  Capps  v.  Hast- 
ings Prospecting  Co.,  40  Neb.,  470;  Cook,  Stock  &  Stock- 
holders [2d  ed.],  sec.  709;  1  Morawetz,  Corporations  [2d 
ed.],  sec.  238;  Herron  v.  Cole  Bros.,  26  Neb.,  692. 

Gilbert  Bros,  and  N.  V.  Harlan,  contra. 

References:  First  Nat.  Bank  of  Davenport  v.  DavieSy  4S 
la.,  424;  Harrod  v.  Hamer,  32  Wis.,  162;  Mokelumne  Hill 
Canal  d  Mining  Co.  t?.  Woodbnry,  14  Cal.,  427;  Raisbeck  v. 
Oesterricher,  4  Abb.  N.  C.  [N.  Y.],  444;  Cross  v.  Pinkney- 
ville  Mill  Co.,  17  111.,  54;  Langan  v.  Moingona  Coal  Co.^ 
49  la.,  371;  Smith  v.  Steele,  8  Neb.,  115;  Doolittle  v.  Marsh, 
11  Neb.,  243;  Hotcell  v.  Roberts,  29  Neb.,  483;  Fay  v.  Noble^ 
7  Cush.  [Mass.],  188;  First  Nat.  Bank  of  Salan  v.  Almy, 
117  Mass.,  476;  Stout  v.  Zulick,  48  N.  J.  Law,  5p9;  Plant' 
ers  &  Miners  Bank  v.  Padget,  69  Ga.,  164;  Merchants  d 
Manufacturers  Bank  v.  Stone,  38  Mich.,  779;  Humphreys  v. 
Mooney,  5  Colo.,  282;  Central  City  Savings  Bank  v.  Walker, 
66  N.  Y.,  424;  Gartside  Coal  Co.  r.  Maxicell,  22  Fed.  Rep., 
197;  Whitney  v.  Wyman,  101  U.  S.,  392;  Globe  Publishing 
Co.  V.  State  Bank,  41  Neb.,  175;  Cresstcell  v.  Oberly,  17 
Brad.  [111.],  281;  Pochelu  v.  Kemper,  14  La.  Ann.,  307; 
Estey  Mfg.  Co.  v.  Runnels,  20  N.  W.  Rep.  [Mich.],  823;  Ixm- 
bard  V.  Chicago  Sinai  Congregation,  64  111.,  479;  Humphries 
V.  Spafford,  14  Neb.,  488;  McClure  v.  Wamer,  16  Neb., 
447;  State  v.  Minnesota  Thresher  Mfg.  Co.,  41  N.  W.  Rep. 
[Minn.],  1020;  Dcn^more  v.  Red  Wing  Lime  &  Stone  Co.^ 
48  N.  W.  Rep.  [Minn.],  528. 

NORVAL.,  J. 

This  action  was  instituted  in  the  county  court  by  the 
Nebraska  National  Bank  of  York  against  Nelson  M.  Fer- 
guson and  others  to  recover  from  defendants,  as  stock- 
holders of  the  York  Butter  &  Cheese  Company,  the 
amount  of  two  promissory  notes  executed  by  said  com- 
pany.   A  general  demurrer  filed  by  the  defendants  to 
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plaintiff's  bill  of  particulars  was  sustained  and  the  ac- 
tion dismissed  by  the  county  court.  The  bank  thereupon 
prosecuted  proceedings  in  error  to  the  district  court, 
where  the  judgment  of  the  county  court  was  affirmed. 
The  plaintiff  has  brought  the  case  to  this  court  for  re- 
view. 

The  bill  of  particulars  avers,  in  substance,  that  on  or 
about  the  25th  day  of  May,  1889,  the  defendants  pre- 
tended to  form  a  corporation  under  the  name  of  York 
Butter  &  Cheese  Company,  and  executed  pretended  arti- 
cles of  incorporation,  elected  officers,  issued  stocks  in  said 
corporation,  and  the  defendants  subscribed  for  said 
stock;  that  said  pretended  articles  of  incorporation  pro- 
vided, among  other  things,  that  "the  business  of  this  cor- 
poration shall  be  the  manufacture  of  butter  and  cheese, 
and  the  purchase  of  milk  and  cream  and  such  other  prop- 
erty as  may  be  necessary  in  connection  with  said  busi- 
ness, and  the  corporation  may  purchase  and  hold,  and 
convey  and  incumber,  such  real  estate  as  may  be  neces- 
sary for  the  carrying  on  of  such  business,  or  as  may  be 
offered  it  in  payment,  or  as  security  for  claims  owned  by 
the  corporation,  and  may  purchase,  raise,  and  deal  in 
such  live  stock  and  other  property  as  may  be  thought 
best  by  the  board  of  directors  in  connection  with  the  said 
business.  The  indebtedness  of  this  corporation  shall 
never  exceed  one-half  of  its  paid  up  capital."  It  is  fur- 
ther alleged  that  the  defendants  did  not  iBile  said  articles 
of  incorporation,  or  a  copy  thereof,  with  the  secretary  of 
state,  and  did  not  file  with  the  secretary  of  state  any 
certificate  executed  by  the  defendants,  or  any  one  of 
them,  so  that  said  defendants  became  individually  liable 
for  the  indebtedness  of  such  pretended  corporation;  that 
the  paid  up  capital  did  not  at  any  time  amount  to  more 
than  15,500,  yet  the  defendants  from  time  to  time  held 
meetings  and  voted  to  incur  indebtedness  exceeding  one- 
half  of  the  paid  up  capital;  that  on  or  about  the  22d  day 
of  February,  1890,  and  on  the  10th  day  of  March,  1890, 
in  the  name  of  the  said  butter  and  cheese  company. 
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they  borrowed  money  from  the  plaintiff  and  gave  its 
promissory  notes  therefor,  one  for  the  sum  of  $513.50 
and  the  other  for  $850;  that  the  indebtedness  of  the 
company  at  and  prior  to  the  borrowing  of  the  money 
exceeded  one-half  of  the  paid  up  capital  of  the  company; 
that  said  notes  were  executed  in  the  name  of  the  "York 
Butter  &  Cheese  Company,  by  F.  A.  Bidwell,  president^ 
J.  D.  White,  secretary;"  that  plaintiff,  on  November  3, 
1890,  recovered  judgment  on  said  notes  against  said  but- 
ter and  cheese  company  for  the  sum  of  $778.58,  no  part  of 
which  has  been  paid,  except  $281.18.  It  is  also  alleged 
that  the  corporation  at  the  time  of  the  borrowing  of  the 
money  was,  and  now  is,  insolvent;  that  no  notice  of  the 
existing  debts  of  the  corporation  has  ever  been  published 
in  a  newspaper,  as  required  by  law,  and  that  by  reason 
thereof  "said  defendants  are  personally  liable  for  the 
debts  contracted  by  the  said  corporation." 

It  will  be  observed  that  the  notes  mentioned  in  the 
pleadings  were  signed  "York  Butter  &  Cheese  Company, 
by  F.  A.  Bidwell,  president,  J.  D.  White,  secretary,"  and 
not  with  the  individual  names  of  the  defendants,  who 
were  stockholders  of  the  corporation.  The  instruments, 
as  we  gather  from  the  averments  of  the  bill  of  particu- 
lars, purport  to  be  executed  by.  and  to  be  the  obligations 
of  the  corporation.  It  does  not  appear  that  defendants 
are  anywhere  named  as  parties  to  them,  either  directly 
or  impliedly.  The  corporation  alone  is  designated  as  the 
party  to  be  bound,  and  as  it  is  not  alleged  or  disclosed 
that  the  instruments  are  ambiguous,  extrinsic  evidence 
could  not  be  resorted  to  to  show  that  their  effect  and 
purport  are  different  from  that  which  the  language  em- 
ployed plainly  and  unequivocally  denotes;  hence  the 
notes  must  be  construed  to  be  the  obligations  of  the  cor- 
poration. It  is  true  it  is  averred  that  the  defendants 
borrowed  the  money  for  which  the  notes  were  given,  but 
it  is  manifest  from  the  entire  pleading  the  loans  obtained 
were  corporate  transactions,  and  corporate  debts  were 
incurred.     Credit    was   extended   the   corporation,    and 
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plaintiff  must  have  so  regarded  it,  else  it  would  not  have 
accepted  the  notes  of  the  corporation  and  brought  suits 
and  recovered  judgments  against  it  thereon.  But  it  is 
said  that  the  corporation  was  not  liable  for  the  money 
borrowed,  because  stockholders,  as  such,  are  powerless 
to  transact  corporate  business,  and  that  a  corporation 
must  contract  through  its  directors,  and  not  its  stock- 
holders. It  is  not  averred  that  the  board  of  directors  of 
the  York  Butter  &  Cheese  Company  did  not  authorize  the 
borrowing  of  the  money.  Moreover,  the  company  recog- 
nized and  ratified  the  transaction  as  valid  and  binding, 
by  permitting  judgments  to  go  against  it,  as  fully  as  if 
the  notes  upon  which  they  were  entered  had  been  exe- 
cuted by  its  directors. 

It  is  argued  that  the  defendants  were  associated  to- 
gether for  the  purpose  of  engaging  in  the  business  of 
manufacturing;  that  the  filing  with  the  secretary  of 
state  of  the  articles  of  incorporation,  or  certificate  of  in- 
corporation of  a  manufacturing  company,  is  a  condition 
precedent  to  the  existence  of  any  corporate  franchise, 
and  that  since  they  were  not  so  filed  the  defendants  are 
liable  as  general  partners.  On  the  other  hand,  the  de- 
fendants insist  that  the  company  was  not  exclusively  a 
manufacturing  corporation,  and,  therefore,  under  the 
general  corporation  law  it  was  not  necessary  that  the  ar- 
ticles should  be  filed  with  the  secretary  of  state,  but  the 
filing  thereof  with  the  county  clerk  was  sufl&cient.  It  is 
unnecessary  to  consider  or  decide  the  question  argued. 
Assuming  for  the  purpose  of  this  case,  without  deciding 
the  point,  that  such  filing  with  the  secretary  of  state  was 
indispensable  to  the  formation  of  a  de  jure  corporation, 
nevertheless  it  is  now  too  late  for  plaintiff  to  insist  upon 
a  partnership  or  individual  liability  of  the  defendants. 
It  is  precluded  from  doing  so  by  bringing  actions  upon 
the  notes  and  recovering  judgments  against  the  York 
Butter  &  Cheese  Company.  1  Cook,  Stock  &  Stockhold- 
ers [2d  ed.],  sec.  243,  reads  as  follows:  "In  all  cases,  how- 
ever, in  which  the  members  of  an  association  might  have 
12 
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been  held  liable  as  partners,  the  right  of  the  creditor  to 
enforce  that  liability  is  barred  by  his  bringing  suit  and 
obtaining  judgments  against  the  supposed  corporation.'^ 
In  Cresswdl  v.  Oherly,  17  Brad.  [111.],  281,  it  is  said:  "But 
while  the  evidence  fails  to  show  a  corporation  fully  or- 
ganized at  the  time  the  indebtedness  in  question  accrued, 
we  think  the  plaintiffs  are  precluded  from  alleging  that 
its  organization  was  not  then  complete.  They  have 
elected  to  treat  said  indebtedness  as  an  indebtedness  of 
the  corporation,  and  to  sue  the  corporation  and  obtain 
judgment  against  it  therefor.  So  far  as  they  are  con- 
cerned, all  question  on  that  subject  should  be  deemed  to 
have  been  foreclosed.  The  judgment  having  the  effect 
of  an  admission  by  the  plaintiffs,  'in  the  most  solemn 
form,  that  the  claim  for  which  it  was  recovered  was  the 
debt  of  a  corporate  body,  and  therefore  a  debt  in  respect 
to  which  the  members  of  the  association  were  exempted 
from  liability  as  partners,  it  should  be  held  to  operate 
against  the  plaintiffs  as  an  estoppel."  To  the  same  ef- 
fect is  Pochelu  v.  Kemper ^  14  La.  Ann.,  307;  Lombard  t?. 
Chicago  Sinai  Congregation^  64  111.,  477. 

In  addition  to  the  recovery  of  judgments  against  the 
York  Butter  &  Cheese  Company  upon  the  indebtedness 
made  the  foundation  of  this  suit,  plaintiff  actually  dealt 
with  said  company  as  a  corporation,  and  therefore  its 
corporate  existence  cannot  be  assailed  by  plaintiff  in  this 
action.  As  the  liability  of  the  defendants  by  reason  of 
the  company  creating  an  indebtedness  exceeding  the 
statutory  limit,  and  failing  to  give  the  annual  notice  of 
its  indebtedness,  is  not  argued  in  the  brief  of  plaintiff, 
it  will  not  be  considered.     The  judgment  is 


Affirmed. 
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Samuel  Johnson  v.  Minnie  Wirth  et  Aii. 

Filed  Septembeb  16, 1896.    No.  6788. 

Conflicting  Evidence:  Review:  Hotel:  Loss  of  Goods.  In  this  case 
the  questions  presented  are  with  respect  to  facts  determined  by 
the  jury  upon  conflicting  evidence.  The  verdict,  being  sufficiently 
sustained,  cannot  be  disturbed. 

Error  from   the  district   court  of  Douglas  county. 
Tried  below  before  Ogden,  J. 

John  Schomp  and  E.  G.  Wood^  for  plaintiff  in  error. 

C.  A.  BaMioifiy  contra. 

Ryan,  C. 

Plaintiff  in  error  sued  the  defendants  in  error  for  the 
value  of  an  overcoat  and  a  pair  of  gloves  lost  by  the 
former  while,  as  he  alleged,  he  was  a  guest  in  the  hotel 
of  the  defendants  in  Omaha.  In  the  district  court  of 
Douglas  county  there  was  a  verdict  and  judgment 
thereon  in  favor  of  the  defendants.  There  was  a  sharp 
conflict  in  the  evidence  as  to  whether  the  plaintiff  was  a 
transient  guest  at  the  hotel  of  the  defendants  or  a 
boarder  for  the  period  of  ten  days  during  which  he  re- 
mained. There  w^as  also  a  controversy  as  to  whether  or 
not  plaintiff  was  warned  not  to  take  his  overcoat  and 
gloves  to  his  room  before  he  did  so,  and  as  to  whether  or 
not  in  express  terms  he  assumed  all  risks  incident  to  the 
course  he  pursued.  It  seems  to  be  conceded  by  the  par- 
ties that  the  theft  was  committed  by  a  person  who  was 
assigned  lodging  in  the  room  occupied  by  the  plaintiff. 
There  was  testimony  on  behalf  of  the  defendants  that 
plaintiff  was  very  slightly  acquainted  with  this  man  be- 
fore the  hotel  authorities  assigned  the  place  of  lodging 
to  him,  and  that  when  plaintiff  first  stopped  at  the  hotel 
he  selected  a  room  having  two  beds  with  the  undei-stand- 
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ing  that  one  bed  might  be  occupied  by  a  stranger,  and 
that  he  selected  a  room  of  this  kind  because  his  board  per 
week  would  be  but  f5,  whereas  if  he  took  a  room  pro- 
vided with  one  bed  the  weekly  rate  would  be  |6.  Oh 
the  other  hand  plaintiff  testified  that  the  man  placed  in 
his  room  was  a  stranger  to  him  and  that  permission  had 
been  given  to  put  a  man  in  said  room  only  upon  condi- 
tion that  the  hotel  authorities  knew  such  man,  and  that 
in  fact  the  man  assigned  was  a  stranger  to  every  one 
about  the  hotel.  On  conflicting  evidence  of  this  charac- 
ter the  jury  found  for  the  defendants  and  its  verdict  must 
stand. 

Plaintiff,  by  a  deposition  taken  in  Chicago,  gave  his 
testimony  and  was  not  present  at  the  trial.  He  now 
complains  that  the  testimony  of  each  of  the  defendants 
was  not  the  same  as  it  was  on  former  trials  when  he  had 
been  present,  and  that,  therefore,  there  was  surprise. 
The  testimony  which,  if  a  new  trial  should  be  allowed, 
he  proposes  to  offer  is  simply  cumulative  in  its  nature 
and  contradictory  of  the  statements  of  the  defendants. 
Ordinarily,  the  discretion  of  the  district  court  in  refusing 
to  grant  a  new  trial  to  permit  of  the  introduction  of  evi- 
dence of  the  character  proposed  must  conclude  the  mat- 
ter, and  in  this  case  we  find  no  exceptional  circumstances 
presented.  There  is  complaint  made  that  a  tailor  was 
not  permitted  to  testify  that  he  was  qualified  to  judge  of 
the  value  of  the  overcoat  that  was  lost;  that  he  had  seen 
it,  and  that  from  the  testimony  as  to  value  given  by  de- 
fendants, neither  of  them  could  have  understood  that  it 
was  tailor-made  and  what  was  its  real  value.  It  is  per- 
haps to  be  regretted  that  we  cannot  encourage  every 
effort  to  eliminate  the  testimony  of  alleged  experts  from 
the  consideration  of  juries,  but  this  is  entirely  too  rad- 
ical. 

By  a  motion  for  a  new  trial  instruction  numbered  4  is 
complained  of  as  given  by  the  court,  while  in  the  petition 
in  error  the  instruction  criticised  is  numbered  3  as  given 
by  the  court.    We  can  therefore  consider  neither. 
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The  other  instractions  complained  of  are  grouped  in 
the  motion  for  a  new  trial  and  likewise  in  the  petition  in 
error  in  snch  a  manner  that  certain  propositions  argued 
cannot  be  considered.  The  judgment  of  the  district 
court  is 

Affirmed. 


aultman,  millbr  &  company,  appellee,  v.  m.  d. 
Welch  bt  al.,  appellants. 

Filed  Septembeb  16, 1896.    No.  6800. 

fievieiw:  Bnx  of  Exceptions.  In  the  absence  of  a  bill  of  exceptions 
there  must  be  an  affirmance  of  the  decree  sought  to  be  reviewed, 
when  there  is  presented  by  the  record  no  question  aside  from  the 
sufficiency  of  the  evidence  to  sustain  it. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Watson,  J. 

Walter  J.  Lamb,  for  appellants. 

Cavana^hj  ThonKis  &  McOiltoriy  contra. 

Ryan,  C. 

There  was  filed  in  this  case,  in  the  district  court  of 
Douglas  county,  a  petition  wherein  the  plaintiff,  Ault- 
man,  Miller  &  Co.,  alleged  that  in  the  year  1889  one  of  the 
defendants,  Stephen  D.  Long,  a  retail  dealer  in  farming 
implements  in  Hildreth,  Nebraska,  procured  to  be  issued 
by  the  Farmers  &  Merchants  Insurance  Company  a 
policy  of  insurance  upon  his  general  stock  of  farming  im- 
plements to  the  amount  of  |1,000;  that  prior  to  the  issue 
of  said  policy  said  plaintiff  had  sent  to  said  Long  to  be 
sold  on  commission  certain  farming  implements  of  the 
▼alue  of  1796.37,  which  also  were  included  in  the  policy; 
that  while  said  policy  was  in  full  force  all  the  aforesaid 
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farming  implements  were  destroyed  by  fire;  that  an  ad- 
justment of  the  loss  was  made  with  said  insurance  com- 
pany by  which  only  a  percentage  of  the  losses  suffered 
was  actually  covered;  that  the  loss  of  the  commission 
goods  entrusted  to  Long  for  sale  was  included  in  the 
above  adjustment,  notwithstanding  which  fact  Long  as- 
signed the  right  to  collect  the  entire  adjusted  loss  to  M. 
D.  Welch  in  trust  for  himself  and  various  creditors  of 
the  said  Long;  that  after  tlie  assignment  of  said  policy 
the  insurance  company  paid  to  Welch  |1,250,  the  entire 
adjusted  amount  of  the  loss;  that  Welch,  before  suit  be- 
gun, had  paid  out  the  entire  |1,250  to  various  creditors 
of  Long  with  knowledge  of  the  rights  of  plaintiff,  and 
that  Long  was  insolvent.  The  prayer  of  the  petition  was 
that  the  parties  who  had  been  paid  in  excess  of  the  per- 
centage which  they  had  been  entitled  to  receive  from 
Welch  should  be  adjudged  to  pay  to  plaintiff  the  amount 
of  the  percentage  in  each  instance  which  plaintiff  of  right 
should  have  received  upon  a  just  apportionment,  and  for 
general  equitable  relief.  The  above  is,  in  general  terms, 
a  description  of  the  petition,  in  which  there  is  not  at- 
tempted anything  like  technical  exactness,  for  the  reason 
that  such  exactness  is  not  essential,  neither  is  any  de- 
scription of  the  subsequent  pleadings  required  further 
than  to  say  that  there  were  such,  by  which  issues  were 
duly  joined  with  respect  to  the  matters  described  in  the 
petition.  There  was  a  decree  by  which  the  relief  prayed 
in  the  petition  was  granted,  and  from  this  decree  the  de- 
fendants appeal. 

The  averments  of  the  petition  were  such  that  upon 
proper  proof  of  them  the  plaintiff  was  entitled  to  the 
relief  prayed.  Whether  or  not  such  proof  was  made  we 
are  without  means  of  determining,  for  there  is  in  this 
case  no  bill  of  exceptions  by  which  was  preserved  the 
evidence  upon  which  the  court  acted  in  entering  the  de- 
cree which  was  entered.  There  is  presented  upon  the 
record  no  other  question  which  we  can  consider,  and  the 
judgment  of  the  district  court  must  be  affirmed. 
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That  there  may  be  no  misunderstanding  of  the  order 
whereby  was  overruled  a  motion  to  strike  from  the  flies 
the  agreed  statement  of  facts,  upon  which  appellants 
seem  to  rely  as  answering  the  purposes  of  a  bill  of  excep- 
tions, it  is  proper  to  say  that  the  original  agreed  state- 
ment was  filed  in  the  office  of  the  clerk  of  the  district 
court,  and  that,  therefore,  being  properly  a  part  of  the 
transcript  of  the  record,  it  could  not  be  stricken  from  the 
files.  When  it  is  urged  that  in  this  court  that  it  should 
be  accepted  as  evidence,  there  is  presented  for  the  first 
time  the  objection  that  it  cannot  be  considered  as  such, 
because  not  preserved  by  a  bill  of  exceptions. 


Affirmed. 


Edwin  Davis,  Sr.,  v.  Emerson  Benedict. 

Filed  September  16, 1896.    No.  6770. 

Landlord  and  Tenant:  Expenses  of  Improvement:  Evidence:  Admis- 
sibility OF  Lease.  By  the  terms  of  a  lease  the  lessee  was  required 
during  the  term  to  pay  for  all  necessary  expenses  and  Improve- 
ments. The  lessee  procured  to  be  made  certain  repairs  during  the 
term  by  one  who  sought  to  recover  against  the  lessor,  as  principal, 
upon  a  contract  for  repairs  alleged  to  have  been  made  with  the 
lessee  acting  as  agent  for  the  lessor.  Held,  That  there  was  error 
in  excluding  from  consideration  as  evidence  the  lease,  which  tended 
to  sustain  the  theory  of  the  defendant. 

Error  from  the  district   court  of  Douglas  county. 

Tried  below  before  Davis,  J. 

f 
John  W.  Ijytley  for  plaintiff  in  error. 

Bradley  d  De  Lamatre,  contra. 

Ryan,  C. 

On  April  24,  1889,  Edwin  Davis  leased  a  livery  and 
feed  bam  in  Omaha  to  Charles  J.  Mentor  for  a  term  of 
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ten  years,  commencing  May  1,  immediately  following  the 
date  of  the  lease.  In  this  lease  it  was  provided  that 
during  its  existence  Mentor  was  required  to  make  all 
repairs  and  improvements  which  should  be  necessary  or 
which  he  should  desire  at  hi^  own  expense  and  pay  a 
monthly  rental  of  |250  per  month.  In  November,  1891, 
it  became  necessary  to  cement  the  floor  and  a  portion  of 
the  walls  of  one  room  to  prevent  leakage,  and  this  was 
done  by  Emerson  Benedict,  who  in  this  action,  first 
brought  before  a  justice  of  the  peace  of  Douglas  county, 
sought  to  recover  compensation  for  his  sendees  and  out- 
lay in  that  behalf.  On  appeal  to  the  district  court  of 
said  county  there  was  a  verdict  and  a  judgment  thereon 
in  the  sum  of  $168.48  against  Davis,  who  by  proceedings 
in  error  seeks  the  reversal  of  this  judgment 

The  averments  of  the  petition  were  that  Davis,  by  his 
agent,  Mentor,  agreed  that  plaintiff,  Benedict,  should 
furnish  the  material  for  and  do  the  labor  necessarj'  for 
the  sum  of  |180,  which  sum  was  to  be  paid  by  Mr.  Davis 
upon  completion  of  the  work.  These  allegations  were 
followed  by  averments  of  the  due  performance  of  the 
work  contracted  for  and  of  non-payment  The  prayer 
was  for  judgment  for  f  180  and  interest  from  completion 
of  the  job.  The  answer  specifically  denied  the  agency 
of  Mentor,  and  in  general  terms  denied  each  other  aver- 
ment of  the  petition.  On  the  trial  the  pivotal  question 
was  whether  or  not  Mr.  Davis  had  authorized  Mr.  Mentor 
on  his  behalf  to  contract  with  Mr.  Benedict.  This  au- 
thority Mr.  Davis  strenuously  denied,  ilr.  Benedict  tes- 
tified that  his  employment  was  by  Mr.  Mentor,  who 
claimed  that  he  had  authority  frpm  Mr.  Davis  to  contract 
in  his  name  for  the  improvements.  The  testimony  of  Mr. 
Mentor  was  that  he  obtained  a  bid  to  be  made  by  Mr. 
Benedict  for  doing  the  proposed  work;  that  he  submit- 
ted this  bid,  with  others,  to  Mr.  Davis,  who  selected  and 
directed  that  the  bid  of  Mr.  Benedict  should  be  accepted. 
After  the  approval  of  the  bid  of  Mr.  Benedict,  Mr.  Davis 
asked  Mr.  Mentor  who  was  going  to  pay,  and  being  an- 
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gwered  that  Mr.  Mentor  ought  not  to,  Mr.  Davis  replied 
that  it  was  not  his  business  to  do  it  Between  these  par- 
ties it  was  finally  agreed  that  Mr.  Davis  would  pay  f  150 
and  Mr.  Mentor  would  pay  f30.  Continuing  his  testi- 
mony, on  cross-examination  Mr.  Mentor  said :  "Well,  he 
[Davis]  told  me,  he  says,  'I  will  give  you  a  note  the  first 
of  the  month  for  this  amount  of  money  and  you  take  it  to 
your  bank  and  get  the  money  and  give  it  to  Mr.  Benedict 
and  when  it  comes  due  I  will  pay  it  to  the  bank.' "  Being 
asked  whether  in  employing  Mr.  Benedict  this  witness 
was  acting  as  agent  for  Mr.  Davis,  he  said:  "He  author- 
ised me  to  see  what  I  could  get  the  work  done  for." 

Q.  To  see  what  you  could  get  the  work  done  for? 

A-  I  don't  know  whether  it  was  for  me  or  for  himself. 
I  don't  know  as  the  word  "you"  or  "me"  was  used. 

Q.  Who  was  to  pay  Mr.  Davis  for  the  work? 

A.  Why  I  answered  that  question  just  a  moment  ago, 
that  he  was  to  give  a  note  for  |150  when  the  work  was 
done. 

Q.  How  was  that  note  to  be  paid?  Was  it  to  be  taken 
out  of  the  rent? 

A.  Why  I  don't  think  he  said  anything  about  the 
rent  I  think  he  said  he  wanted  all  the  rent  money  to 
use  for  another  purpose, — that  he  could  not  pay  any  that 
month. 

Q.  He  was  to  give  you  a  note  on  the  first  of  the  month 
for  thirty  days? 

A.  Sixty  days,  and  I  was  to  get  the  money.     ♦     ♦     ♦ 

Q.  Did  Mr.  Davis  have  an  understanding  with  you  that 
he  was  to  pay  you  in  place  of  paying  Mr.  Benedict? 

A.  I  think  he  was  to  pay  me  the  |150  on  the  first  of  the 
month, — ^that  is,  with  either  the  money  or  the  note. 

Q.  You  were  then  to  pay  Benedict? 

A.  Yes,  sir;  I  was  to  give  him  that  right  away. 

Q.  Did  Davis  authorize  you  to  get  the  work  done? 

A.  Yes,  sir. 

Q.  Authorized  you  to  get  the  work  done? 

A.  Yes,  sir. 
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Q.  For  him? 

A.  I  suppose  it  was  to  benefit  his  property.     ♦     ♦     • 

Q.  Did  you  have  a  conversation  with  him  in  which  he 
says  "I  won't  have  anything  to  do  with  anybody  except 
you?" 

A.  Well,  I  think  he  did  say  he  didn't  want  every  Tom, 
Dick,  and  Harry  running  after  him;  that  he  thought  I 
should  see  that  the  work  was  being  done. 

Q.  And  pay  for  it? 

A.  Well,  he  was  to  pay  me  for  it,  that  was  the  under- 
standing. 

In  view  of  the  very  unsatisfactory  nature  of  the  testi- 
mony of  Mr.  Mentor,  it  seems  to  us  that  the  court  should 
have  allowed  the  lease  to  be  put  in  evidence,  for  thereby 
it  would  have  been  shown  that  each  month  there  was 
due  from  Mr.  Mentor  to  Mr.  Davis  the  sum  of  1250,  and 
that  in  addition  to  these  payments  Mr.  Mentor  was  re- 
quired to  make  all  necessary  repairs  and  improvements 
at  his  own  expense.  In  the  absence  of  countervailing 
proof,  that  afforded  by  this  lease  would  have  been  suffi- 
cient to  justify  the  jury  in  concluding  that  Mr.  Mentor 
procured  the  improvements  to  be  made  at  his  own  indi- 
vidual expense,  and  in  view  of  the  testimony  of  Mr. 
Mentor  himself,  it  is  not  clear  that  the  arrangement  be- 
tween Mr.  Davis  and  Mr.  Mentor  was  entirely  without 
reference  to  their  relations  as  fixed  by  the  terms  of  the 
lease.     The  district  court  gave  the  following  instruction: 

"6.  If  you  believe  from  the  evidence  that  the  defendant 
only  promised  Mentor  to  pay  him.  Mentor,  or  to  deduct 
from  rent  a  portion  of  the  cost  of  the  work,  and  that 
it  was  agreed  that  the  defendant  should  not  be  liable  to 
the  contractor,  then  your  verdict  should  be  for  defend- 
ant." 

This  instruction  recognized  a  contingency  which  some 
of  the  evidence  has  tended  to  establish,  and  as  to  which, 
as  has  been  suggested,  the  terms  of  the  lease  might  have 
aided  the  jury.  For  the  reasons  given  it  seems  to  us  that 
the  lease  should  have  been  permitted  to  go  to  the  jury  as 
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evidence,  and  there  was  error  in  excluding  it     The  judg- 
ment of  the  district  court  is  therefore 


Beversed. 


C.  W.  Barkley  et  al.  v.  Winfiei^  S.  Leitbr. 

Filed  September  16, 1896.    No.  6761. 

Beplevtn:  Evidence:  Directino  Verdict.  In  a  replevin  action,  the 
plaintiff  without  question  having  shown  that  he  was  in  the  undis- 
puted possession  of  the  replevied  goods  under  claim  of  ownership, 
it  devolved  upon  the  adverse  parties,  if  they  would  Justify  under  a 
distress  warrant,  to  introduce  competent  evidence  of  its  existence, 
and  there  being  an  entire  failure  in  this  respect,  the  district  court 
properly  instructed  the  Jury  to  find  for  the  plaintiff. 

Errob  fronoi  the  district  court  of  Seward  county.  Tried 
below  before  Bates,  J. 

C.  E.  Hollandf  for  plaintiffs  in  error. 

Korval  Bros,  and  George  W.  Lowley^  contra. 

Ryan,  C. 

The  defendant  in  error  was  licensed  to  carry  on  his 
business  in  the  city  of  Seward  as  an  auctioneer  for  the 
period  of  one  year,  commencing  with  February  13,  1892. 
Within  ten  days  after  the  issue  of  the  above  license  cer- 
tain merchandise  which  the  defendant  in  error  had  in  his 
possession  was  taken  from  him,  and  this  he  replevied 
from  the  plaintiffs  in  error.  We  learn  from  the  oral  tes- 
timony that  G.  W.  Fuller  was  at  that  time  mayorr  of  the 
city  of  Seward,  and  that  C.  W.  Barkley  was  its  treasurer, 
WilUam  Allen  was  its  marshal,  and  C.  E.  Holland  its 
attorney,  and  were  therefore  made  defendants  in  the 
district  court  of  Seward  county.  The  evidence  very 
strongly  tended  to  show  that  the  merchandise  seized 
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was  owned  by  the  defendant  in  error.  Without  question 
it  was  in  his  possession.  It  is  urged  in  argument  that 
these  goods  were  owned  by  a  Mr.  Liberman,  who  ought 
to  have  paid  for  the  privilege  of  auctioneering  them,  ad- 
vertised, as  the  sales  were,  by  the  ringing  of  bells.  An 
ordinance  of  the  city  of  Seward  introduced  in  evidence 
required  such  payment  to  be  made,  and  plaintiffs  in  error 
insist  that  the  claim  that  Leiter  was  the  owner  of  the 
goods  was  a  mere  pretext  and  that  Leiter  was  using  hie 
license  as  an  auctioneer  merely  to  protect  Liberman  from 
the  payment  of  the  special  tax  above  indicated,  which 
applied  to  transient  vendors  of  goods.  As  has  already 
been  stated,  Leiter  made  strong  proof  of  his  ownership  of 
the  merchandise.  His  possession  is  not  questioned.  It 
devolved  upon  the  adverse  parties  to  show  that  this  pos- 
session was  interrupted  by  virtue  of  a  superior  right  of 
some  kind.  It  seems  their  authority  in  this  respect  w^as 
claimed  to  be  a  distress  warrant,  but,  unfortunately, 
neither  the  distress  warrant  nor  the  marshal's  return 
thereon  was  offered  in  evidence.  Mr.  Holland,  it  is  true, 
testified  that  the  warrant  was  lost,  but  there  was  no 
effort  to  supply  secondary  evidence  of  its  contents. 
Whether  or  not  this  alleged  warrant  was  properly  issued 
we  are  without  the  means  of  determining,  for  we  have  no 
competent  proof  that  it  ever  existed.  As  the  plaintiffs 
in  error  failed  to  justify  their  disturbance  of  the  admit- 
ted possession  of  the  defendant  in  error,  the  district  court 
very  properly  instructed  the  jury  to  find  as  it  did,  and 
the  judgment  rendered  upon  the  verdict  is 

Affirmed. 

NORVAL,  J.,  not  sitting. 
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Addison  E.  Cady,  appellant,  v.  South  Omaha 
National  Bank,  appellee. 

Filed  Septkhbbb  16, 1896.    No.  6173. 

TniBt  Virnds:  Bans  Deposits:  Accounting:  Rights  of  Comicission 
Mebchants.  The  reasoning  and  conclusions  of  the  original  opin* 
ion  in  this  case,  as  reported  in  46  Neb.,  756,  considered  and  ap- 
proved on  this  rehearing. 

Behearing  of  case  reported  in  46  Neb.,  756. 

See  opinion  and  former  report  for  statement  of  the  case. 

John  C  Watson  and  Frank  T.  Ransom^  for  appellant. 

Charles  Offutt^  for  appellee: 

The  alleged  defect  in  the  answer  was  waived  by  appel- 
lant. He  offered  and  introduced  in  the  trial  court  the 
evidence  which  sustained  the  defense.  He  made  no  ob- 
jection in  the  trial  court  to  the  evidence  there  introduced 
by  appellee  in  support  of  the  defense.  He  made  no  ob- 
jection in  the  trial  court  that  the  answer  was  insufficient, 
and  made  none  in  this  court.  {Omaha  Belt  R.  Co.  v.  McDer- 
mottj  25  Neb.,  714;  Elsanger  v.  Crrovijohn,  29  Neb.,  139; 
Chicago^  K.  d  N.  R.  Co.  r.  Wiebe,  25  Neb.,  542;  Chamberlam 
V.  Brawny  25  Neb.,  434;  Oberf elder  v.  Kavanaugh,  29  Neb., 
430;  Wasatch  Mining  Co.  v.  Crescent  Mining  Co.,  148  U.  S., 
293;  Tyng  v.  Commercial  Warehouse  Co.y  58  N.  Y.,  308; 
Humphries  v.  Spoffordy  14  Neb.,  488;  Homan  v.  SteelCy  18 
Neb.,  652;  Donovan  v.  Fowler ^  17  Neb.,  247;  Hassett  v. 
Curtis^  20  Neb.,  162;  Despatch  Line  v.  Glennyy  41  O.  St., 
166.) 

Conceding  that  the  proceeds  of  the  shipment  to  Fitch 
were  trust  funds,  the  bank  cannot  be  held  to  account  by 
the  ce^ui  que  trust  unless  it  received  and  applied  such 
funds  with  knowledge  of  the  appellant's  claim  thereto. 
(2  Pomeroy,  Equity  Jurisprudence  [ed.  1886],  sec.  1048; 
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Stephens  v.  Board  of  Education^  79  N.  Y.,  183;   Burnett  v. 
Chustafson,  54  la.,  88.) 

The  opinion  in  46  Neb.,  756,  is  in  conflict  with  a  former 
decision  of  this  court.    {Hurlhurt  v,  Palnier^  39  Neb.,  158.) 

Ryan,  0. 

An  opinion  was  heretofore  filed  in  this  case,  which  was 
reported  in  46  Neb.,  756,  et  seq.  A  motion  for  a  rehear- 
ing having  been  sustained  and  additional  arguments 
heard,  the  criticisms  of  the  former  opinion  will  now  be 
considered.  It  is  insisted  that  the  principle  upon  which 
the  former  opinion  in  this  case  proceeded  had  been  repu- 
diated in  Hurlhurt  v.  Palmer^  39  Neb.,  158.  This  prin- 
ciple was  by  counsel  stated  in  that  case  as  follows:, 
"Every  dollar  which  Virgin  obtained  from  Palmer,  Rich- 
man  &  Co.  which  was  not  invested  in  stock  and  which  was 
by  him  diverted  to  his  personal  use  was  fraudulently 
obtained  and  fraudulently  used,  so  far,  at  least,  as  Virgin 
was  concerned.  It  is  elementary  that  a  person  obtain- 
ing property  by  fraud  acquires  no  title  to  it,  but  it  is 
held  by  him,  and  by  all  persons  claiming  under  him  with 
notice,  in  trust  for  the  original  owner.  So  long  as  the 
property  can  be  identified  in  its  original  or  in  a  substi- 
tuted form,  it  belongs  to  the  original  owner  if  he  elects 
to  claim  it;  and  if  it  passes  into  the  hands  of  an  innocent 
purchaser  for  value  the  title  of  the  defrauded  owner,  at 
his  option,  at  once  attaches  to  the  avails  so  long  as  their 
identity  is  preserved,  no  matter  how  many  transmuta- 
tions of  form  the  property  has  passed  through.  So  long 
as  the  trust  property  can  be  traced  and  followed  into 
other  property  into  which  it  had  been  converted,  that  re- 
mains subject  to  the  trust.  The  product  or  substitute 
has  the  nature  of  the  original  imparted  to  it."  This  state- 
ment of  a  general  principle,  as  such,  is  no  doubt  correct 
In  it  there  is  no  attempt  to  determine  what  might  be  the 
limitations  upon  the  rights  of  the  defrauded  owner  as 
against  one  who,  deceived  by  appearances  made  possible 
by  the  conduct  of  said  owner,  in  good  faith  had  acquired 
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title  to  the  misappropriated  fund.    In  like  manner,  in 
the  opinion  already  filed  in  this  case  there  was  no  at- 
tempt to  state  limitations  or  qualifications  of  the  general 
rule  that  the  plaintiff  is  entitled  to  recover  from  de- 
fendant his  money,  which  it  wrongfully  applied  upon  the 
indebtedness  of  Fitch  to  it;   indeed,  this  fact  was  care- 
fully indicated  in  the  opinion  criticised,  by  the  following 
language:  "It  may,  for  the  purpose  of  the  present  in- 
quiry, be  conceded  that  payment  by  the  bank  of  the 
money  in  controversy  upon  Fitch's  checks,  in  good  faith, 
relying  upon  his  apparent  title  thereto,  without  notice  of 
the  appellant's  rights  in  the  premises,  would  be  a  com- 
plete   justification, — ^in    short,    that    appellant,    having 
clothed  Fitch  with  the  apparent  ownership  of  said  fund, 
is  now  estopped  as  against  the  bank  to  question  his  au- 
thority to  check  it  out."    In  the  case  of  Hurlburt  v.  Palmer 
the  principle  quoted  from  the  brief  of  the  counsel  was 
not  repudiated,  but  was  held  inapplicable  to  the  facts 
presented,  which  were  that  the  money  sought  to  be  re- 
covered from  the  bank  had  been  loaned  by  plaintiff  to 
Mr.  Virgin  to  enable  him  to  purchase  stock  for  shipment 
to  plaintiff  as  his  commission  merchant,  and  had  been 
used  by  Virgin  in  paying  his  already  existing  indebted- 
ness to  the  bank.    This  was  a  loan,  and  the  commission 
firm,  while  it  extended  credit  upon  the  faith  of  the  expec- 
tation that  the  stock  to  be  purchased  would  be  shipped 
to  it  for  sale  in  South  Omaha,  the  transaction  was  none 
the  less  a  loan,  consequently  there  was  no  room  for  the 
inference  of  a  trust  relationship  or  the  application  of  the 
doctrine  invoked  in  this  case. 

There  was  filed  in  this  court  on  March  20,  1896,  an 
amended  answer,  in  which  there  were  averments  that 
the  appellee  received  from  Fitch  the  money  claimgRd  by 
appellant  without  knowledge  that  the  credit  given  Fitch 
on  the  faith  of  the  weight  tickets  was  based  upon  sales 
of  stock  of  appellant,  and  never  knew  that  appellant 
claimed  any  interest  in  this  deposit  until  long  after  ap- 
pellee had  paid  it  out  on  checks  of  Fitch.    This  unau- 
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thorized  amended  answer,  by  which  for  the  first  time 
there  was  an  attempt  to  plead  matters  of  estoppel,  cannot 
be  considered  as  a  pleading.  If  such  an  issue  could  be 
for  the  first  time  tendered  in  this  court,  it  would  logically 
follow  that  additional  evidence  must  be  admitted  to  sus- 
tain this  issue,  and,  practically,  this  court  might  be  re- 
quired to  try  the  case  as  though  it  had  never  been  tried 
in  the  district  court  The  statement  above  made  of  the 
purport  of  this  amended  answer  is  a  fair  epitome  of  one 
of  the  contentions  made  upon  the  rehearing.  As  was 
indicated  by  the  former  opinion,  the  narrowness  of  the 
issues  tried  in  the  district  court  does  not  admit  of  the 
consideration  of  this  alleged  matter  of  estoppel.  Coun- 
sel, however,  has  been  so  earnest  in  his  argument  that 
this  court  has  committed  a  grave  mistake,  to  the  serious 
prejudice  of  his  client,  in  this  particular  case  and  all 
others  in  its  line  of  business,  that  we  shall  consider  these 
contentions  beyond  the  field  of  investigation  covered  by 
the  former  opinion.  On  page  760  of  that  opinion  there 
was  given  a  summary  of  the  account  of  Mr.  Fitch  with 
the  appellee.  The  first  item  was  of  the  date  September 
26,  a  balance  of  |35.36.  By  reference  to  the  condition  of 
this  account  on  September  25  we  find  that  the  balance 
was  1976.44,  in  red  ink,  which,  the  evidence  shows,  meant 
that  Fitch  was  overdrawn  to  that  amount;  that  is,  ow-ed 
it  to  the  bank  on  his  account  with  it.  As  stated  in  the 
former  opinion,  there  were  drawn  out  on  September  26 
two  items  of  |10  in  the  aggregate,  which  increased  the 
overdraft  to  |986.44.  The  deposit  on  the  same  day, 
which  included  the  proceeds  of  the  sale  of  the  stock  con- 
signed by  appellant,  was  |1,021.80.  This  left  a  credit  in 
favor  of  Fitch  of  |35.36,  the  first  item  in  the  summary 
heretofore  given.  As  this  summary  extends  to  and  in- 
cludes October  2,  it  will  not  be  restated.  The  balance 
on  the  day  last  named  was  |16.41.  On  the  day  follow- 
ing Fitch  drew  out  |10.  On  October  4  he  deposited 
11,127.16  and  drew  out  117.55,  leaving  a  balance  in 
his  favor  of  |1,116.02.     On  October  5  Fitch  deposited 
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11,996.47  and  drew  out  |3,100.91,  leaving  still  to  his 
credit  f  11.58.  On  October  6  Fitch  deposited  f567.82  and 
drew  out  f 395.40,  leaving  a  balance  to  his  credit  of  f  184. 
On  the  8th  day  of  October  Fitch  drew  out  194.70,  leaving 
a  balance  of  |89.30  to  his  credit.  On  October  12  he  drew 
out  f89,  which  left  to  his  credit  thirty  cents,  which  he 
drew  out  on  the  27th,  and  with  this  his  account  closed. 
It  might  have  been  more  artistic  to  have  stated  these 
transactions  in  the  form  of  an  account,  but  this  would 
not  have  rendered  it  so  clear  as  does  the  above  method, 
that,  after  the  appellee  had  credited  Fitch  with  the  pro- 
cenls  of  the  sales  of  appellant's  consignment.  Fitch  was 
never  permitted  to  draw  any  part  of  these  proceeds.  The 
money  paid  for  the  stock  of  appellant  still  remains  in  the 
bank,  and  the  doctrine  of  estoppel  could  not  be  invoked, 
even  if  the  pleadings  permitted  of  our  consideration  of 
that  question. 

It  was  shown  by  the  former  opinion,  in  the  light  of  ad- 
judicated cases,  that  the  doctrine  of  a  trust  was  properly 
i^plieable  to  the  facts  of  this  case.     Upon  further  inves- 
tigation we  find  that  the  same  principle  has  been  applied 
m  First  Nat  Bank  of  Central  City  r.  Humniel,  14  Colo.,  259, 
and  Hutchinson  r.  President  and  Directors  of  Manhattan  Co.y 
29  N.  Y.  Supp.,  1103.    The  case  of  Clemmer  v.  Drovers  Nat. 
Bankj  41  N.  E.  Rep.  [111.],  728,  decided  by  the  supreme 
court  of  Illinois  June  5,  1895,  is  strikingly  like  the  one 
at  bar  in  all  respects,  even  to  the  details  of  the  weight 
tickets  forming  the  basis  of  the  credit  which  the  bank 
gave  the  firm  of  brokers  and  afterward  applied  on  an 
existing  indebtedness.     The  decree  of  the  circuit  court, 
which  gave  the  same  relief  as  is  sought  in  this  case,  waa 
affirmed.     The  case  just  cited,  as  well  as  that  of  Union 
Woct  Yards  Bank  v.  Gillespie,  137  U.  S.,  411,  cited  in  the 
former  opinion,  sustain  the  position  taken  in  the  former 
opinion,  and  as  no  case  at  variance  has  been  cited  by 
counsel  or  found  by  ourselves,  w^e  cannot  believe,  as  in- 
sisted by  counsel,  that  we  have  introduced  an  innovation 
which  will  most  disastrously  affect  the  banking  business 
13 
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of  this  state.  The  judgment  of  the  district  court  is  re- 
versed, with  the  same  direction  as  was  given  in  the  for- 
mer opinion. 

Bevebsed. 


Irvine,  C,  not  sitting. 
Baoan,  C,  dissenting. 


49  1301  Missouri  PAcirfc  Bailway  Company  v.  John  F. 

49    483  „ 

64  7521  Tietken. 


Filed  September  16, 1896.    No.  6714. 

Carriers:  Shippers  of  Live  Stock:  Passes:  Personal  iNjvnnsB:  Neg- 
ligence: Liability  of  Carriers.  A  shipper  of  live  stock  who  re- 
ceives from  the  railroad  company  undertaking  the  transportatioii 
of  such  stock  a  free  pass,  to  enable  him  to  care  for  his  stock  in 
transit,  assumes  such  risks  and  inconveniences  as  necessarily  at- 
tend upon  caring  for  such  stock,  and,  modified  accordingly,  the  lia- 
bility of  the  railroad  company  to  such  shipper  for  personal  injuries 
by  him  sustained,  by  reason  of  the  negligence  of  its  employes,  is 
that  of  a  common  carrier  for  hire. 

Error  from  the  district  court  of  Otoe  county.  Tried 
below  before  Chapman,  J. 

The  facts  are  stated  by  the  commissioner. 

C.  W.  Seymour^  Datid  KelsOy  James  W.  Orr,  and  B.  P. 
Waggener^  for  plaintiff  in  error: 

There  is  no  allegation  of  negligence  in  the  petition 
which  would  entitle  the  plaintiff  to  recover.  (Hunter  v. 
Cooper stoum  &  8.  V.  R.  Co.,  112  N.  Y.,  371;  Solomon  v. 
Manhattan  R.  Co.,  103  N..  Y.,  437;  Lahe  Shore  d  M.  8.  R. 
Co.  V.  Pinchin,  13  N.  E.  Bep.  [Ind.],  677;  Renner  v.  Northr- 
em  P.  R.  Co.j  46  Fed.  Bep.,  344;  Otcen  v.  Hudson  R.  R.  Co.y 
35  N.  Y.,  518;  Memphis  d  C.  R.  Co.  v.  Copeland,  61  Ala., 
376;  Stilson  v.  Hannibal  d  8t.  J.  R.  Co.,  67  Mo.,  671;  Ijeivi^ 
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V.  Bait im we  d  0.  R.  Co.,  38  Md.,  588;  Haldan  v.  Great 
Western  R.  Co.,  30  U.  0.  0.  P.,  89;  Penmylvania  R.  Co.  v. 
Hendersonj  43  Pa.  St,  449;  Southern  R.  Co.  v.  Kendriohj  40 
Miss.,  374;  Toledo  d  W.  R.  Co.  v.  Goddard,  25  Ind.,  200.) 

The  petition  shows  on  its  face  that  the  plaintiff  below 
was  guilty  of  contributory  negligence  such  as  would  pre- 
clude his  recovery.  {McCorkle  v.  Chicago,  R.  I.  d  P.  R.  Co., 
61  la.,  555 ;  Bailey  v.  Cvneinniatiy  N.  0.  d  T.  P.  R.  Co.,  20  S.  W. 
Rep.  [Ky.],  198;  Chicago  d  N.  W.  R.  Co.  v.  Scates,  90  111., 
586;  Phillips  v.  Rensselaer  d  8.  R.  Co.y  49  N.  Y.,  177;  Mor- 
rison V.  Erie  R.  Co.,  56  N.  Y.,  302.) 

By  the  plaintiff's  own  pleading  he  shows  that  his  own 
act  was  the  proximate  cause  of  the  injury,  and  he  fails 
to  allege  in  his  petition,  as  is  required  in  such  cases,  that 
what  he  did  in  the  matter  was  done  in  a  careful  and  pru- 
dent manner,  with  due  regard  to  his  own  safety.  {Hoth 
f.  Peters,  55  Wis.,  405;  Mad  River  d  L.  E.  R.  Co.  v.  Barber, 
5  O.  St.,  541;  Robinson  v.  Gary,  28  O.  St.,  241;  Baltimore  d 
0.  R.  Co.  V.  Whitacre,  35  O.  St,  627;  Kennon  v.  Gilmer,  4 
Mont,  433;  Durrell  v.  Johnson,  31  Neb.,  796;  City  of  Lin- 
coln V.  Walker,  18  Neb.,  244;  Batterson  v.  Chicago  d  G.  T. 
R.  Co.,  49  Mich.,  184;  Johnson  v.  Boston  d  M.  R.  Co.j  125 
Mass.,  79;  Marrissey  v.  Eastern  R.  Co.,  126  Mass.,  377; 
Pennsylvania  R.  Co.  v.  Sin  Clair,  62  Ind.,  301;  Kansas  P. 
R.  Co.  V.  Pointer,  14  Kan.,  38;  Jeffersonville,  M.  d  I.  R.  Co. 
f.  Goldsmith,  47  Ind.,  43;  Gregory  v.  Cleveland,  C,  C.  d  L  R. 
Co.,  14  N.  E.  Rep.  [Ind.],  228;  Savannah  d  W.  R.  Co.  v. 
Meadows,  10  So.  Rep.  [Ala.],  141;  Mobile  d  0.  R.  Co.  v. 
Stroud,  64  Miss.,  784.) 

In  support  of  an  argument  in  favor  of  the  contention 
that  the  verdict  is  against  the  weight  of  evidence  and 
not  supported  by  the  evidence  reference  is  made  to  the 
following  cases:  Omaha  d  R.  V.  R.  Co.  v.  Crow,  i7  Neb., 
84;  Ft.  ScoU,  W.  d  W.  R.  Co.  v.  Sparks,  55  Kan.,  288. 

The  verdict  of  the  jury  is  against  the  instructions  of 
the  court  and  the  judgment  should  be  reversed.  {Meyer 
V.  Midland  P.  R.  Co.,  2  Neb.,  319;  Aultman  v.  Reamsj  9  Neb., 
487.) 
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John  C.  Watson  and  Charles  A.  RobbinSj  contra: 

It  is  culpable  negligence  on  the  part  of  a  railroad  com- 
pany for  its  oflBcers  to  induce  a  passenger  to  leave  op 
board  a  train  while  it  is  in  motion.  Where  a  passenger 
is  called  upon  to  act  in  a  sudden  emergency,  he  should 
not  be  held  to  the  most  rigid  accountability  for  his  ac- 
tion. He  has  a  right  to  assume  that  it  is  safe  to  leave  or 
board  a  train,  when  told  to  do  so  by  those  in  charge  of  it 
{Bucher  r.  New  Ywk  C.  d  H.  R.  R.  Co.,  98  N.  Y.,  128;  Filer 
V.  New  York  C.  R.  Co.,  49  N.  Y.,  47;  Mclntyre  v.  New  York 
C.  R.  Co.,  37  N.  Y.,  287;  Lent  v.  New  York  C.  &  H.  R.  R.  Co., 
120  N.  Y.,  467.) 

There  are  numerous  well-considered  cases  which  hold 
that  it  is  not  negligence  for  a  passenger  to  leave  or  board 
a  moving  train,  where  such  act  is  made  necessary  by  the 
negligence  of  the  railroad  company.  {Cumberland  Valley 
R.  Co.  r.  MauganSj  61  Md.,  53;  Painsylvania  R.  Co.  v.  Kil- 
gore,  32  Pa.  St.,  292;  Sicigert  v.  Hannibal  &  St.  J.  R.  Co.,  75 
Mo.,  475;  Doss  t\  Missouri,  K.  d  T.  R.  Co.,  59  Mo.,  27; 
Wyatt  V.  Citizens  R.  Co.,  55  Mo.,  485;  Loyd  v.  Hannibal  d 
St.  J.  R,  Co.,  53  Mo.,  509;  Toledo,  W.  d  W.  R.  Co.  v.  Bad- 
deley,  54  111.,  19;  Foreman  v.  Missouri  P.  R.  Co.,  23  S.  W. 
Rep.  [Tex.],  422;  Johnson  v.  West  Chester  d  P.  R.  Co.,  70 
Pa.  St.,  357.) 

The  passenger  had  a  right  to  expect  that  the  defendant 
had  employed  a  skillful  conductor,  who  would  not  ex- 
pose passengers  to  dangerous  risks,  and  who  had  suffi- 
cient experience  and  knowledge  in  his  business  to  cor- 
rectly advise  and  direct  passengers  as  to  the  proper  time 
and  manner  of  alighting  safely  from  the  train.  {Lam- 
beth r.  North  Carolina  R.  Co.,  66  N.  Car.,  494;  Curtis  v. 
Detroit  d  M.  R.  Co.,  27  Wis.,  158;  Swigert  v.  Hannibal  d  St. 
J.  R.  Co.,  75  Mo.,  475;  Mclntyre  v.  New  York  C.  R.  Co.,  37 
N.  Y.,  287;  I^ent  v.  New  York  C.  d  H.  R.  R.  Co.,  120  N.  Y., 
467;  Pennsylvania  R.  Co.  v.  McCloskey,  23  Pa.  St,  526; 
Olson  V.  St.  Paul  d  D.  R.  Co.,  48  N.  W.  Rep.  [Minn.],  445.) 

A  drover  traveling  on  a  pass,  such  as  was  given  in 
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this  case,  for  the  purpose  of  taJking  care  of  his  stock  on 
the  train,  is  a  passenger  for  hire.  The  carrier  cannot,  by 
conditions  in  such  pass,  limit  its  common  law  liability 
for  injuries  received  by  him  resulting  from  its  negligence. 
{New  York  C.  R.  Co.  v.  Lockwood,  84  U.  S.,  359;  Flinn  v. 
Philadelphia,  W.  &  B.  R.  Co.,  1  Houst.  [Del.],  469;  Carroll 
V.  Missouri  P.  R.  Co.,  88  Mo.,  239;  Orcutt  v.  Northern  P.  R. 
Co.,  45  Minn.,  368;  Cleveland,  P.  &  A.  R.  Co.  v.  Curran,  19 
O.  St.,  1;  Pennsylvania  R.  Co.  v.  Henderson,  51  Pa-  St,  315; 
Ohio  &  M.  R.  Co.  V.  Selby,  47  Ind.,  471;  Louisville,  N.  A.  d 
C.  R.  Co.  V.  Fay  lor,  126  Ind.,  126;  Lawson  v.  Chicago,  St.  P., 
M.  d  O.  R.  Co.,  64  Wis.,  447;  Missouri  P.  R.  Co.  v.  Ivy,  71 
Tex.,  409.) 

It  is  not  negligence  for  a  passenger  to  go  or  remain 
upon  a  car,  not  intended  for  the  use  of  passengers,  in  vi- 
olation of  the  rules  of  the  railroad  company  known  to  the 
passenger,  where  those  in  charge  of  the  train  know  of 
the  presence  of  the  passenger  in  such  forbidden  place, 
and  make  no  objection  thereto.  {Creed  v.  Pennsylvania  R. 
Co.,  86  Pa-  St,  139;  G'Donnell  v.  Allegheny  Valley  R.  Co., 
59  Pa-  St,  239;  Pennsylvania  R.  Co.  v.  McCloskey,  23  Pa. 
St.,  526;  Jacobus  v.  St.  Paul  d  C.  R.  Co.,  20  Minn.,  125; 
Dunn  V.  Grand  Trunk  R.  Co.,  58  Me.,  187;  Caldwell  v.  Mur- 
phy, 1  Duer  [N.  Y.],  233;  Carroll  v.  New  York  d  N.  H.  R. 
Co.,  1  Duer  [N.  Y.],  571;  Washburn  v.  Nashville  d  C.  R.  Co., 
3  Head  [Tenn.],  638.) 

The  conductor's  conduct  was  negligent.  {Swigert  v. 
Hannibal  d  St.  J.  R.  Co.,  75  Mo.,  475;  Alexander  v.  Chi- 
eago,  R.  I.  d  P.  R.  Co.,  43  la.,  276.) 

Ryan,  C. 

In  this  action,  which  was  brought  in  the  district  court 
of  Otoe  county,  plaintiff  recovered  judgment  on  the  ver- 
dict of  a  jury  in  the  sum  of  $2,500.  He  alleged  in  his 
petition  that  about  October  9,  1890,  he  shipped  over  the 
defendant's  road  certain  live  stock  from  Scio  to  Chicago; 
that  the  train  by  which  the  shipment  was  made  stopped 
at  Weeping  Water  and,  as  plaintiff  was  informed  by  the 
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conductor,  twenty  minutes  would  be  allowed  plaintiff  for 
obtaining  a  meal;  that  before  said  twenty  minutes  had 
expired  said  conductor  suddenly  and  excitedly  called  out 
to  plaintiff  that  he  must  immediately  get  on  the  train  or 
be  left;  that  said  train  was  at  the  time  moving  slowly 
and  that  plaintiff,  by  reason  of  believing,  relying  upon, 
and  attempting  to  obey  the  order  of  said  conductor,  at- 
tempted to  board  said  train  moving  at  a  rate  of  speed 
unknown  to  plaintiff,  and  that,  owing  to  the  wrongful 
acts  and  negligence  of  the  defendant,  plaintiff  was 
thrown  in  such  a  manner  that  the  wheels  of  the  cars  of 
said  train  passed  over  plaintiff's  right  foot,  necessitating 
its  amputation,  and  over  the  large  toe  of  the  left  foot, 
whereby  its  amputation  was  also  rendered  necessary. 
These  averments  were  supplemented  by  averments  of  the 
damage  caused  which  the  defendant  had  refused  to  pay. 
By  its  answer  the  railroad  company  denied  the  above 
averments  and  charged  that  the  injuries  of  plaintiff  were 
attributable  to  his  own  negligence.  This  charge  of  neg- 
ligence was  denied  by  plaintiff  in  his  reply. 

The  questions  presented  by  these  error  proceedings 
are,  first,  was  the  railroad  company  guilty  of  negligence, 
and  second,  was  the  defendant  in  error  guilty  of  con- 
tributory negligence?  It  has  been  repeatedly  held  by 
this  court  that  issues  as  to  negligence  and  contributory 
negligence,  where  the  evidence  is  so  conflicting  that  from 
it  different  minds  might  draw  different  conclusions,  must 
be  determined  by  the  jury.  {Chicago^  B.  d  Q.  R.  Co.  v. 
Wilgu^y  40  Neb.,  660;  Omaha  d  R.  V.  R.  Co.  v.  Morgan,  40 
Neb.,  604.)  As  the  jury  found  in  favor  of  the  defendant 
in  error,  we  shall  assume  as  established  such  pleaded 
facts  as  the  evidence  upon  his  behalf  justified  the  jury 
in  finding,  without  undertaking  to  set  out  the  proofs 
submitted  in  rebuttal. 

The  defendant  in  error,  when  he  made  his  shipment  at 
Scio,  received  from  the  railroad  company  a  contract 
which  entitled  him  to  free  transportation  in  the  caboose 
of  the  train  whereby  said  shipment  was  made,  that  he 
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might  in  transit  give  his  stock  such  attention  as  circum- 
stances might  demand.  Indorsed  on  this  contract  were 
the  following  provisions:  "We,  the  undersigned  persons 
in  charge  of  the  live  stock  mentioned  in  the  within  con- 
tract, in  consideration  of  the  free  pass  granted  us  by  the 
Missonri  Pacific  Railway  Company,  and  of  the  other  cov- 
enants and  agreements  contained  in  said  contract,  in- 
cluding the  rules  and  regulations  at  the  head  hereof 
and  those  printed  on  the  back  hereof,  all  which  for  the 
consideration  aforesaid  are  hereby  accepted  by  us  and 
made  a  part  of  this,  our  contract,  and  all  the  terms  and 
conditions  of  which  we  hereby  agree  to  observe  and  be 
severally  bound  by,  do  hereby  expressly  agree  that 
during  the  time  we  are  in  charge  of  said  stock,  and 
while  we  are  on  our  return  passage,  we  shall  be  deemed 
employes  of  said  company  for  the  purposes  in  said  con- 
tract stated,  and  that  we  do  agree  to  assume,  and  do 
hereby  assume,  all  risks  incident  to  such  employment, 
and  that  said  company  shall  in  no  case  be  liable  to  us  for 
any  injury  or  damages  sustained  by  us  during  such  time 
for  which  it  would  not  be  liable  to  its  regular  employes." 
Notwithstanding  the  above  quoted  language  the  defend- 
ant in  error  was,  for  certain  purposes,  a  passenger.  His 
contractual  right  was  to  proceed  upon  the  freight  train 
upon  which  his  cattle  were  being  shipped.  His  duty 
was  to  care  for  his  stock  in  transit,  and  his  rights  and 
privileges  were  limited  by  the  necessity  of  traveling  upon 
the  aforesaid  freight  train  and  by  the  requirement  that 
he  must  care  for  his  stock.  (Omaha  d  R.  Y.  R.  Co.  v.  Grow?, 
47  Neb.,  84.)  It  was  not  inconsistent  with  any  under- 
taking or  obligation  of  the  defendant  in  error  for  him  to 
stop  at  a  lunch  stand  to  obtain  a  necessary  meal,  as  was 
done  in  this  case  with  the  approval  of  the  conductor. 
The  theory  of  the  defendant  in  error,  in  support  of  which 
there  was  such  evidence  that  we  cannot  ignore  the  action 
of  the  jury  thereon,  was  that  while  the  defendant  in 
error  was  eating,  the  conductor,  in  a  hurried  and  ex- 
cited manner,  called  out  to  him  that  he  must  immedi- 
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ately  get  on  board  the  train  or,  if  he  did  not,  he  would  be 
left  at  Weeping  Water  and  could  not  accompany  his 
stock;  that  at  once  the  defendant  in  error  accordingly 
hurried  to  the  train,  which  was  moving,  as  the  defendant 
in  error  thought,  at  a  low  rate  of  speed;  that  the  part  of 
the  train  which  he  reached  was  quite  a  distance  ahead 
of  the  caboose;  that  by  reason  of  the  increase  of  the  rate 
of  speed  of  the  train  and  the  cei^tainty  that  the  caboose 
when  it  reached  defendant  in  error  would  be  moving 
quite  rapidly,  and  because  of  the  urgent  directions  of  the 
conductor  to  get  aboard  at  once,  the  defendant  in  error, 
that  he  might  not  lose  his  right  of  free  transportation 
with  his  stock,  was  induced  to  climb  the  ladder  on  the 
side  of  the  nearest  freight  car,  but  that  by  the  slipping 
of  the  feet  of  the  defendant  in  error  he  was  thrown  to 
the  ground  in  such  a  way  that  the  injury  in  his  petition 
described  was  unavoidable.  It  is  vigorously  insisted 
that  it  was  negligence,  per  «e,  for  the  defendant  in  error 
to  attempt  to  climb  the  side  of  a  freight  car  moving  as 
was  the  one  he  attempted  to  board.  The  evidence  ad- 
duced by  the  plaintiff  in  error  very  strongly  tended  to 
show  that  it  was  a  very  hazardous  undertaking  for  one 
who  did  not  understand  his  business,  as  it  was  expressed, 
to  attempt  the  perfonnance  of  the  feat  indicated,  and 
this  proposition  is  now  asserted  and  reasserted  in  argu- 
ment. We  may  therefore  confidently  assume  that  if  the 
conductor  urged  the  defendant  in  error  to  take  this  very 
course,  the  railroad  company  should  not  now  be  heard 
to  assert  that  this  was  not  negligence  on  the  part  of  its 
conductor.  It  was  testified  by  defendant  in  error  that 
the  train  seemed  to  him  to  be  moving  at  such  a  rate  of 
speed  that  he  could  with  safety  to  himself  catch  hold  of 
the  ladder  and  climb  up  the  moving  box  car,  and  that  he 
was  impelled  to  do  this  by  the  peremptory  directions 
given  him  by  the  conductor.  It  is  evident  from  the  ver- 
dict that  these  statements  were  accepted  by  the  jury  as 
truthful.  While  it  has  been  held  by  this  court  that  the 
acceptance  of  the  right  to  ride  upon  the  same  train  with 
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his  stock  free  of  charge  for  the  purpose  of  giving  such 
stock  necessary  attention,  of  necessity  imposes  upon  the 
owner  the  incurring  of  such  risks  and  inconveniences  as 
result  from  such  undertakings  on  his  part,  it  has  never 
been  held  that  in  other  respects  railroad  companies  as 
ccMnmon  carriers  are  exonerated  from  responsibilities 
with  respect  to  this  clafis  of  passengers*  By  an  instruc- 
tion as  favorable  to  the  rpilroad  company  as  could  rea- 
sonably be  asked  the  jury  was  told  that  ordinarily  it  is 
negligence  for  a  passenger  to  attempt  to  board  a  mov- 
ing train  and  that  it  is  not  suflScient  to  rebut  such  pre- 
sumption of  negligence  to  show  that  the  trainmen  ac- 
quiesced or  directed  him  to  make  the  attempt. 

It  is  complained  by  the  railroad  company  in  connection 
with  the  above  propositions  that  though  the  court  in- 
structed the  jury  that  to  excuse  such  an  act  and  free  the 
plaintiflf  from  the  charge  of   contributory   negligence 
there  must  be  a  coercion  of  circumstances  which  did  not 
leave  the  passenger  in  the  free  and  untrammeled  pos- 
session of  his  faculties,  and  that  the  mere  fact  that  un- 
less he  so  boarded  the  train  it  would  proceed  without 
him  was  not  suflBcient  to  justify  making  the  attempt, 
nevertheless  the  jury  found  against  the  railroad  com- 
pany, whereby  it  is  evident  that  this  instruction  was 
disregarded.     It  has  already  been  noted  that  the  defend- 
ant in  error  was  ignorant  of  the  danger  attendant  upon 
an  attempt  by  an  unskilled  person  to  board  a  freight  car 
moving  at  the  rate  at  which  the  one  he  attempted  to 
board  was  moving  and  that  this  danger  was  one  well 
known  to  railroad  men.     Moreover,  the  evidence,  ac- 
cepted by  the  jury  as  true,  established  the  fact  that  not- 
withstanding these  conditions  the   conductor  directed 
the  defendant  in  error  to  make  the  hazardous  experiment, 
which  he  did  make  with  very  disastrous  results  to  him- 
self.   There  was  evidence  on  behalf  of  plaintiff  in  error 
that  the  conductor  did  not  direct  the  defendant  in  error 
to  attempt  to  climb  upon  the  freight  car,  but  that  it  was 
a  brakeman  who  informed  the  defendant  in  error  that 
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the  train  was  moving  and  that  he  must  not  longer  remain 
at  the  lunch  stand.  It  was  evidently  with  reference  to 
the  theory  of  plaintiff  in  error  that  whatever  directions 
the  defendant  in  error  received  were  from  a  brakeman 
and  not  from  the  conductor,  that  there  was  embodied  in 
the  above  instruction  the  proposition  that  to  rebut  the 
presumption  of  contributory  negligence  it  was  not  suffi- 
cient to  show  that  the  trainmen  acquiesced  or  directed 
defendant  in  error  to  make  the  attempt  to  board  the 
moving  freight  car.  As  to  the  proposition  that  as  a 
justification  of  this  attempt  there  must  be  a  c()#^rcion  of 
circumstances  which  does  not  leave  the  passenger  in  the 
free  and  untrammeled  possession  of  his  faculties,  it  is 
probable  that  the  court  meant  merely  what  would  have 
been  expressed  if  instead  of  "faculties"  the  word  "judg- 
ment," or  some  equivalent  term,  had  been  employed. 
While  this  word  was  not  happily  chosen,  we  cannot  be- 
lieve that  it  was  misleading  to  the  prejudice  of  plaintiff 
in  error.  The  coercion  which  tended  naturally  to  induce 
the  attempt  to  climb  upon  the  moving  freight  car  was  not 
embraced  in  the  instruction  which  it  is  insisted  the  jury 
ignored,  for,  aside  from  the  enumerated  acquiescence  and 
direction  of  trainmen  and  the  prospect  that  the  train 
would  leave  the  defendant  in  error  if  he  failed  to  board 
the  moving  car,  there  was  the  authoritative  command 
of  the  conductor  to  do  what  is  now  condemned.  It  is 
not  impossible  that  to  this  authority  ordinarily  recog- 
nized there  was  superadded  considerable  weight  by  the 
provisions  of  the  contract  of  shipment,  among  which  was 
one  that  during  the  time  defendant  in  error  was  in  cha^e 
of  his  stock  he  should  be  deemed  an  employe  of  the  rail- 
road company.  It  is  not  perceived  why  it  must  be  as- 
sumed that  the  jury  ignored  the  instruction  under  con- 
sideration by  returning  the  verdict  which  it  did  in  this 
case.  Under  the  circumstances,  by  other  instructions  it 
was  properly  submitted  to  the  jury  to  determine  as  a 
question  of  fact  whether  or  not  the  defendant  in  error 
had  been  guilty  of  contributory  negligence  in  yielding 
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obedience  as  he  did  to  the  command  of  the  conductor. 
We  have  not  overlooked  the  fact  that  by  the  conditions 
of  the  contract  of  shipment  it  was  provided  that  the 
shipper  assumed  all  risks  incident  to  his  being  an  em- 
ploye and  that  the  company  could  be  heM  liable  only 
for  such  injuries  or  damages  as  it  would  as  to  a  regular 
employe.  In  Chicago^  R.  I.  d  P.  R.  Co.  v.  Witttfj  32  Neb., 
275,  it  was  held  that  a  common  carrier  of  live  stock  can- 
not by  contract  with  a  shipper  relieve  itself,  either  in 
whole  or  in  part,  from  liability  or  loss  resulting  from  its 
negligence.  The  liability  in  that  case  was  with  refer- 
ence to  the  freight  transported;  but  we  can  see  no  reason 
why  the  principle  is  not  applicable  to  an  incidental 
right, — that  of  being  transported  safely  while  caring  for 
stock  in  ti*ansit.  In  so  far  as  the  shipper  is  required  to 
assume  risks  incidental  to  taking  care  of  his  stock  he  of 
necessity  waives  his  right  to  be  treated  as  an  ordinary 
passenger,  but  this  waiver  ought  never  to  be  extended 
to  negligence  on  the  part  of  the  company  to  perform  its 
duties  proper  under  the  circumstances  as  a  common  car- 
rier.    The  judgment  of  the  district  court  is 

Affiriod. 


Pat  Riley  v.  Herman  Lidtke. 

Filed  September  16, 1896.    No.  6806. 

1.  niislMtnd  and  Wife:  Services  of  Wife.  The  services  which  are  du% 
to  the  husband  from  his  wife,  and  for  the  loss  of  which  he  ma^ 
recover,  are  such  duties  and  services  as  reasonably  devolve  upon 
her  by  reason  of  the  marriage  relation. 

2. — : .    The  performance  of  laundry  work  and  sewing  for 

others  than  her  own  family  are  not  duties  which  devolve  upon  the 
wife  by  reason  of  the  marriage  relation. 

3. :  :  Neqligence:  Damages:  Recovery  by  Husband.    If 

through  the  negligence  of  another  the  wife  be  injured  and  thereby 
rendered  unable  to  perform  her  household  duties,  and  her  husband 
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is  put  to  expense  In  having  these  duties  performed  *by  another,  he 
may  recover  such  necessary  expense  from  the  parties  inflicting  the 
injury. 


4. : : : ^.    Earnings  acquired  by  the  wife  as  a 

laundress  and  seamstress  for  others  than  her  family  do  not 
belong  to  the  husband,  but  are  the  sole  and  separate  property  of 
the  wife,  and  in  a  suit  by  the  husband  for  the  loss  of  serricee  of 
his  wife  such  earnings  cannot  be  considered  in  estimating  his 
damages. 

Error  from  the  district  court  of  Saunders  county. 
Tried  below  before  Wheeler,  J. 

Clark  d  AlleUj  for  plaintiff  in  error. 

Frank  Dean  and  W.  D.  Qutteryy  contra. 

Ragan,  C. 

Herman  Lidtke  sued  Pat  Riley  in  the  district  court  of 
Saunders  county  for  damages.  Lidtke  alleged  in  his  peti- 
tion that  on  the  14th  of  March,  1890,  while  his  wife  wag 
driving  south  in  a  carriage  upon  a  public  highway  in 
said  county,  at  a  place  where  it  was  practicable,  from  the 
nature  of  the  ground,  for  the  driver  of  a  carriage  to  turn 
to  the  right  of  the  beaten  track,  she  met  Riley  driving 
north  on  the  highway  in  a  carriage,  and  that  he  negli- 
gently neglected  to  turn  his  team  to  the  right  of  the 
center  of  the  road  and  the  center  of  the  beaten  track 
thereof;  the  carriages  of  the  two  parties  collided  and  his, 
Lidtke's,  wife  was  thrown  from  her  carriage,  perma- 
nently injure  (1,  and  by  reason  of  the  injuries  had  become 
an  incurable-  invalid  and  unable  to  perform  her  work  and 
duties  as  a  wife,  whereby  he  had  been  deprived  of  her 
services  and  companionship  and  put  to  great  expense  for 
her  medical  treatment,  nursing,  and  medicines,  to  his 
damage.  Lidtke  had  a  verdict  and  judgment,  to  reverse 
which  Riley  has  prosecuted  here  a  petition  in  error. 

On  the  trial  to  the  jury  Lidtke's  wife,  against  the  ob- 
jection of  Riley,  was  permitted  to  testify  as  follows: 


YOL.  49]  SEPTEMBER  TERM,  1896,  141 


BUey  y.  Lid«k«. 


Q.  What  was  your  occupation  prior  to  tlie  time  of  the 
Injury,  aside  from  housekeeping? 

A.  Making  dresses. 

Q.  What  did  you  do  with  your  earnings  from  that 
labor? 

A.  I  used  them  for  my  houaetiold. 

Q.  Then  your  earnings  were  not  kept  apart  from  your 
husband;  you  made  a  common  interest? 

A.  No. 

Q.  Do  you  mean  to  say  that  you  and  your  husband 
kept  everything  in  common  for  the  general  good  of  the 
family? 

A-  Yes,  sir. 

Q.  About  what  were  your  annual  earnings  from  that 
source,  Mrs.  Lidtke,  or  say  your  weekly  earnings? 

A.  Outside  of  the  household,  about  f  3  a  week. 

Mrs.  Lidtke  was  also  permitted,  over  the  objection  of 
Riley,  to  testify  that  prior  to  her  injury  she  had  been  in 
the  habit  of  doing  laundry  work  for  other  families  than 
her  own,  by  which  labor  she  earned  about  f  1  per  week, 
and  that  her  earnings  from  this  source  were  also  applied 
to  the  support  of  her  family. 

Section  4,  chapter  53,  Compiled  Statutes,  provides: 
**Any  married  woman  mdy  carry  on  trade  or  business  and 
perform  any  labor  or  services  on  her  sole  and  separate 
account;  and  the  earnings  of  any  married  woman  from 
her  trade,  business,  labor,  or  services  shall  be  her  sole 
and  separate  property,  and  may  be  used  and  invested  by 
her  in  her  own  name."  Lidtke's  claim  for  damages  in 
this  action  is  based  upon  his  contention  that  he  had, 
through  the  injury  of  his  wife,  been  deprived  of  her  serv- 
ices and  companionship  and  been  put  to  expense  in  fur- 
nisliing  her  nursing  and  medical  treatment.  By  virtue 
of  the  provisions  of  the  statute  just  quoted  Lidtke  was 
not  entitled  to  what  his  wife  earned  as  laundress  or  seam- 
stress. By  virtue  of  the  marital  relation  a  husband  is 
entitled  to  such  ordinary  household  services  as  his  wife 
may  render,  and  if,  through  the  negligence  of  another. 
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the  wife  be  injured  and  thereby  unable  to  perform  her 
household  duties,  and  her  husband  is  put  to  expense  in 
haying  these  duties  performed  by  another,  he  may  re- 
cover such  necessary  expense  from  the  party  inflicting 
the  injury.  But  by  virtue  of  the  statute  quoted  above 
a  husband  is  not  entitled  to  what  his  wife  may  earn  as 
a  seamstress  or  laundress.  The  earnings  of  Mrs.  Lidtke 
derived  from  those  services  were  her  sole  and  separate 
property,  and  the  court  erred  in  permitting  this  evidence, 
as  it  left  the  jury  at  liberty  to  take  into  consideration 
the  amount  of  such  earnings  in  fi.xing  the  damages  the 
husband  had  sustained.  By  admitting  this  evidence  the 
court,  in  effect,  told  the  jury  that  the  earnings  received 
by  Mrs.  Lidtke  as  a  seamstress  or  laundress  belonged  to 
her  husband.  The  statute  quoted  above  does  not  deprive 
the  husband  of  his  right  of  action  for  the  loss  of  the  serv- 
ices of  his  wife,  but  such  services  do  not  include  sewing 
and  washing  for  other  than  the  husband's  family.  The 
services  which  are  due  to  the  husband  from  his  wife,  and 
for  the  loss  of  which  he  may  recover,  are  such  duties  and 
services  as  reasonably  devolve  upon  her  by  reason  of  the 
marriage  relation.  {Omaha  &  R.  V.  R.  Co.  v.  ChoUettef  41 
Neb.,  578.)  The  fact  that  Mrs.  Lidtke,  prior  to  her  injury, 
had  been  accustomed  to  apply  her  earnings  as  a  seam- 
stress and  laundress  towards  the  support  of  her  and  her 
husband's  family — ^that  is,  that  she  had  been  accustomed 
to  give  such  earnings  to  her  husband — did  not  make  the 
evidence  competent  To  do  laundry  work  and  sewing 
for  others  than  her  own  family  was  not  a  duty  which  was 
owing  to  her  husband  by  reason  of  the  marriage  relation, 
and  she  might  at  any  time  cease  to  perform  such  labors 
without  neglecting  her  duties  as  a  wife.  Had  she  been 
uninjured  and  continued  to  do  laundry  work  and  the 
work  of  a  seamstress,  she  was  under  no  legal  obligation 
to  continue  to  apply  the  earnings  from  those  sources 
towards  the  support  of  her  husbaird  and  family.  The 
law  presumes  that  a  wife  performs  the  duties  and  ren- 
ders the  services  towards  her  family  which  grow  out  of 
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the  marriage  relation,  and  that  she  will  continue  to  do 
«o,  but  because  a  wife  at  one  time  gives  to  her  husband 
for  the  support  of  the  family  the  earnings  which,  she  de- 
riyes  from  the  performance  of  duties  outside  of  those 
deyolving  upon  her  by  reason  of  the  marriage  relation, 
the  presumption  cannot,  therefore,  be  indulged  that  she 
will  continue  to  do  so.  For  the  error  of  the  tourt  in  ad- 
mitting the  evidence  quoted  above,  this  judgment  is  re- 
yeraed  and  the  cause  remanded. 

Reverseod  and  rebcanded. 


William  Campbell  y.  Farmers  &  Merchants  Bank 
OF  Elk  Creek,  Nebraska. 

Filed  Septembkb  16, 1896.    No.  6791. 

L  Beriew:  Tuce  to  Fu.e  Petitioiy  in  Bbbor.  To  Inveflt  this  court 
with  jurisdiction  to  review  on  error  a  Judgment  of  the  district 
court,  a  petition  in  error  must  be  filed  with  the  clerk  of  this  court 
within  one  year  after  the  date  of  the  rendition  of  the  judgment 
sought  to  be  reversed. 

2.  Appeal  and  Error.    An  appeal  does  liot  lie  to  the  supreme  court  from 

the  judgment  of  a  district  court  rendered  in  an  action  purely  legal 
in  its  nature.  This  court  can  only  review  such  judgment  in  a 
proceeding  in  error. 

3.  Corporationa:   Reoboanization:  Corporate  Debts.    The  purchase 

of  part  of  the  assets  of  a  copartnership  or  corporation  by  a  new 
corporation,  organized  by  the  members  of  the  old  corporation  or 
.  copartnership,  does  not  raise  a  conclusive  presumption  against  the 
new  corporation  that  by  its  purchase  it  assumed  or  became  liable 
for  the  debts  of  the  old  corporation  or  copartnership,  notwithstand- 
ing the  fact  that  the  new  corporation  engaged  in  and  continued  to 
carry  on  the  business  in  which  the  old  corporation  or  copartner^ 
ship  had  been  engaged.  Such  facts  at  most  raise  a  rebuttable  pre- 
sumption that  the  new  corporayon  assumed  the  liabilities  of  the 
old  corporation  or  copartnership.  (Reed  Brothers  Co.  v.  First  Nat, 
Bank  of  Weeping  Water,  46  Neb.,  168.) 

4.  Vartnership.     A  partnership  is  a  distinct  entity,  having  its  own  prop- 

erty, debts,  and  credits,  and,  for  the  purposes  for  which  it  was  or- 
ganized, it  is  a  person,  and  as  such  is  recognized  by  the  law. 
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5. :  Pbxfebrino  Creditors.    A  copartnership,  even  thou^  In 

falling  circumstances,  has  the  right  to  pay  a  part  oC  its  creditors 
in  full  to  the  exclusion  of  others,  provided  such  payments  are  made 
with  an  honest  purpose. 

6.  Fraud.    In  this  state  the  question  of  fraudulent  intent  is  always  a 

question  of  fact  and  not  a  question  of  law.  (Compiled  Statutes, 
oh.  32,  sec.  20.) 

7.  Partnership:  Liability  for  Debts:  Evidence.    Evidence  examined, 

and  held  to  sustain  the  finding  of  the  district  court  that  the  d^end- 
ant  in  error  had  not  assumed  the  liabilities  of  a  copartnership,  a 
part  of  whose  assets  it  had  purchased. 

Error  from  the  district  court  of  Johnson  county. 
Tried  below  before  Bush,  J. 

The  opinion  contains  a  statement  of  the  case. 

J.  H.  Broody  and  W.  H.  KelUgar^  for  plaintiff  in  error: 

The  transfer  is  void  because  it  assumed  to  be  a  prefer- 
ence of  creditors  of  the  old  bank,  which  was  made  solvent 
by  the  transaction,  as  subsequent  events  demonstrated. 
{State  V.  Vatnmercial  State  Bank^  28  Neb.,  677;  Lyons  v. 
Perry  Stove  Mfg.  Co.,  24  S.  W.  Rep.  [Tex.]  16;  Saioyer  v. 
Eoag,  17  Wall.  [U.  S.],  610;  Hibernian  Ins.  Co.  v.  St.  Louis 
d  New  Orleans  Transportation  Co.,  13  Fed.  Rep.,  516;  Ing- 
wersen  v.  Edgcomhe,  42  Neb.,  740;  Tillson  v.  Downing ,  45 
Neb.,  549.) 

For  the  purposes  of  plaintiff's  case  the  new  bank  is  the 
old  bank  and  the  identity  is  complete,  and  a  right  to  re- 
cover at  law  obtains.  {City  Nat.  Bank  of  Poughkeepsie  v. 
Phelps  J  97  N.  Y.,  44;  Bans  v.  Exchange  Bank,  79  Mo.,  182; 
Hughes  v.  School  District j  72  Mo.,  643;  Metropolitan  Nat. 
Bank  v.  Claggett,  141  U.  S.,  520;  Michigan  Insurance  Bank 
V.  Eldred,  143  U.  S.,  293;  Reed  v.  First  Nat.  Bank  of  Weep- 
ing Watery  46  Neb.,  168.) 

If  the  identity  was  not  preserved,  the  taking  of  the 
assets  of  the  old  bank  by  the  new  bank  rendered  the  lat- 
ter liable  to  the  creditors  of  the  old  bank,  and,  therefore, 
liable  to  plaintiff.  {Continental  Nat.  Bank  v.  National  Bank 
of  Commomrealth,  50  N.  Y.,  575;  Blair  v.  Wait,  69  N.  Y.,  113; 
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1  Beach,  Equity  Jurisprudence,  sees.  284,  286;  J  amen  v. 
}YiUiafns,  37  Neb.,  869.) 

J.  Hall  Hitchcock  and  E.  W.  TliomaSj  contra: 

A  cashier  cannot  pay  his  private  debts  out  of  the  funds 
of  the  bank.  The  law  will  not  permit  an  agent's  private 
interest  to  come  between  his  principal  and  himself.  (West 
8t.  Louis  Salinas  Bank  v.  Shawnee  County  Bank^  5  Otto  [U. 
8.],  557;  Lee  v.  Smith,  84  Mo.,  304.) 

Bank  officers  cannot  bind  the  bank  by  an  unlawful  act, 
nor  outside  the  line  of  business  of  the  bank.  Like  other 
agents,  a  bank  cashier  must  act  within  the  scope  of  his 
authority,  to  bind  his  principal,  unless  his  acts  are  rati- 
fied, and  it  cannot  be  claimed  that  the  unlawful  acts  of 
the  cashier  were  ever  ratified  in  this  case,  as  all  the  tes- 
timony shows  that  no  other  person  connected  with  the 
bank  knew  anything  about  the  transaction  until  long 
after  the  bank  was  closed.  (Kennedy  v.  Otoe  County  Nat. 
Bank,  7  Neb.,  59;  Merchants  Bank  r.  Rudolf y  5  Neb.,  527; 
Rich  V.  State  Nat.  Bank,  7  Neb.,  201;  MiUer  v.  Mclntyre,  6 
Pet.  [U.  S.],  61;  United  States  v.  Dunn,  6  Pet.  [U.  S.],  51; 
BatOc  of  Metropolis  v.  Jones,  8  Pet^[U.  S.],  12;  First  Nat. 
Bmk  V.  Ocean  Nat.  Bank,  60  N.  Y.,  291;  Franklin  Bank  v. 
Steward,  37  Me.,  519;  Washington  Bank  v.  Lewis,  22  Pick. 
[Mass.],  24;  Harper  v.  Calhoun,  7  How.  [Miss.],  203; 
Wtftnan  v.  Hallxntell,  14  Mass.,  58* ;  Lloyd  v.  West  Branch 
Bank,  15  Pa.  St.,  172;  Merchants  Bank  v.  State  Bank,  10 
Wall.  [U.  S.],  675;  Bank  Commissioners  v.  Bank  of  Buffalo, 
6  Paige  Ch.  [N.  Y.],  497.) 

Ragan,  C. 

In  the  district  court  of  Johnson  county  William  Camp- 
bell sued  the  Farmers  &  Merchants  Bank  of  Elk  Creek, 
Nebraska.  Campbell  in  his  petition  alleged  for  a  first 
cause  of  action  that  the  defendant  was  a  banking  corpo- 
ration, organized  under  the  laws  of  the  state,  doing  busi- 
negs  at  Elk  Creek,  Nebraska;  that  it  was  the  successor 
of  the  Bank  of  Elk  Creek,  at  that  place;  that  on  the  20th 
14 
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of  December,  1890,  he  deposited  |3,000  with  the  Bank  of 
Elk  Creek,  for  which  that  institution  issued  to  him  a  cer- 
tificate of  deposit;  that  on  the  28th  of  April,  1892,  the 
Farmers  &  Merchants  Bank  was  organized  as  the  suc- 
cessor of  the  Bank  of  Elk  Creek;  that  said  last  named 
bank  then  ceased  to  do  business  and  the  Farmers  &  Mer- 
chants Bank  began  business  as  its  successor;  that  on  the 
said  28th  of  April,  1892,  the  Farmers  &  Merchants  Bank 
took  and  converted  to  its  own  use  in  its  banking  business 
the  resources  of  the  Bank  of  Elk  Greek;  that  on  the  20th 
of  December,  1892,  the  Farmers  &  Merchants  Bank  took 
up  the  certificate  of  deposit  which  had  been  issued  by  the 
^  Bank  of  Elk  Creek  and  issued  to  plaintifiF  two  others  in 
its  place;  that  at  the  time  of  the  conversion  of  the  assets 
of  the  Bank  of  Elk  Creek  the  Farmers  &  Merchants  Bank 
assumed  the  liabilities  of  said  Bank  of  Elk  Creek,  and 
that  the  Farmers  &  Merchants  Bank  was  indebted  to  it 
for  the  amount  called  for  by  said  two  certificates.  For  a 
second  cause  of  action  the  petition  of  Campbell,  in  ad- 
dition to  the  averments  already  ^stated,  claimed  a  judg- 
ment against  the  bank  for  the  sum  of  |1,000  and  interest 
on  a  certificate  of  deposit  issued  on  the  3d  of  April,  1892, 
by  the  Bank  of  Elk  Creek  to  Campbell's  wife,  and  by  her 
assigned  to  him.  A  jury  was  waived  and  the  issues  tried 
to  the  court,  which  found  in  favor  of  Campbell  and 
against  the  bank  on  the  first  cause  of  action,  and  against 
Campbell  and  in  favor  of  the  bank  on  the  second  cause  of 
action.  To  reverse  the  judgment  dismissing  his  second 
cause  of  action  Campbell  has  prosecuted  to  this  court  a 
petition  in  error  and  the  Farmers  &  Merchants  Bank  is 
here  only  as  defendant  in  error. 

1.  The  transcript  of  the  proceedings  in  the  court  below 
was  filed  in  this  court  within  six  months  after  the  date  of 
the  rendition  of  the  judgments,  but  the  bank  has  never 
filed  in  this  court  a  petition  in  error.  This  court,  then, 
is  without  jurisdiction  to  review  on  error  the  judgment 
pronounced  against  the  bank.  (Code  of  Civil  Procedure, 
sec.  592;  Wistedt  v.  Beckmauy  37  Neb.,  499.)    But  counsel 
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for  the  bank  seem  to  be  of  opinion  that  this  is  an  equity 
proceeding  and  insist,  as  the  transcript  of  the  proceed- 
ings had  below  was  filed  here  within  six  months  after 
the  date  of  the  rendition  of  the  judgment  complained  of, 
that  the  supreme  court  can  review  the  judgment  on  ap- 
peal. But  we  think  the  proceeding  is  one  purely  legal  in 
its  nature,  and  which  calls  for  the  exercise  of  none  of  the 
equity  powers  of  the  court  Campbell  by  his  action  seeks 
an  ordinary  money  judgment  against  the  new  bank,  be- 
cause, as  he  alleges,  that  bank  was  the  successor  of  the 
Bank  of  Elk  Creek,  the  original  debtor — ^that  is,  that  the 
Bank  of  Elk  Creek  had  merely  changed  its  name  without 
destroying  its  identity;  and  on  the  further  ground  that 
the  new  bank  had  assumed  the  obligations  of  the  old  one. 
We  cannot,  therefore,  disturb  the  judgment  rendered  by 
the  district  court  in  favor  of  Campbell  and  against  the 
Farmers  &  Merchants  Bank  on  the  first  cause  of  action 
set  out  in  Campbell's  petition. 

2.  The  argument  made  by  Campbell  for  a  reversal  of 
the  judgment  of  the  district  court  pronounced  against 
him  is  that  the  finding  of  the  court  on  which  such  judg- 
ment was  based  is  not  supported  by  sufficient  evidence. 
There  is  little,  if  any,  material  conflict  in  the  evidenced 
It  shows  that  from  April,  1885,  until  April,  1892,  one 
Russell  and  one  Holmes  were  copartners;  that  they  were 
engaged  in  conducting  a  banking  business  at  Elk  Creek, 
Nebraska;  that  such  copartnership  business  was  carried 
on  under  and  by  the  name  of  the  Bank  of  Elk  Creek, 
hereinafter  called  the  old  bank;  that  while  said  copart- 
nership business  continued  the  old  bank  issued  the  cer- 
tificate of  deposit  made  the  subject  of  this  action;  that 
some  time  in  April,  1892,  some  fourteen  gentlemen,  a 
number  of  them  being  depositors  of  the  old  bank  and  one 
of  them  being  Holmes,  of  the  old  copartnership,  organ- 
ised the  defendant  in  error,  hereinafter  called  the  new 
bank,  a  corporation  for  the  purpose  of  conducting  a  bank- 
ing business  at  Elk  Creek,  Nebraska;  that  on  the  28th 
of  April,  1892,  the  stockholders  of  the  new  bank  met  in 
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the  office  of  the  old  bank  and  certain  negotiations  then 
took  place  between  the  stockholders  of  the  new  bank  and 
Holmes,  representing  X^\e  old  bank,  which  resulted  as  fol- 
lows: 

The  old  bank  sold  to  the  new  bank  its  furni- 
ture and  fixtures  at  the  price  of |1,292  22 

Cash  in  its  vaults 570  90 

Money  on  deposit  in  a  bank  at  Lincoln 300  00 

Money  on  deposit  in  a  bank  at  Omaha 7  97 

Overdrafts  due  it  from  its  customers 1,993  40 

And  notes  belonging  to  it  of  the  value  of . . . .  11,302  71 

In  consideration  of  this  the  new^  bank  agreed  to  pay  the 
following  liabilities  of  the  old  bank: 

Deposits  subject  to  check |3,102  02 

Unremitted  collections  made 3,000  00 

A  claim  in  favor  of  a  man  named  Bagley . . . .  2,224  00 
Overdrafts  made  by  the  old  bank  against  its 

correspondents   1,637  80 

Outstanding  certificates  of  deposit •. . . .  5,536  38 

At  the  time  this  transfer  or  sale  took  place  the  old 
bank  had  notes  on  hand  belonging  to  it  of  the  face  value 
of  131,703.11.  In  other  words,  the  new  bank  by  the  deal 
did  not  acquire  all  the  property  of  the  old  bank,  but  it 
had  notes  remaining  belonging  to  it  of  the  face  value  of 
120,403.40,  after  delivering  to  the  new  bank  the  assets 
transferred  to  it.  The  agreement  of  the  new  bank  was 
to  pay  the  deposits,  the  unremitted  collections,  the  Bagley 
claim,  and  overdrafts  unconditionally  according  to  what 
the  books  showed  they  were,  and  to  pay  the  certificates 
of  deposit  to  the  extent  of  |5,503.38  as  they  w^ere  pre- 
sented. The  evidence  further  shows  that  the  new  bank 
made  all  the  payments  as  it  agreed;  that  it  did  not  pay 
the  certificate  of  deposit  sued  for  by  Campbell  here  be- 
cause at  the  time  it  was  presented  it  had  paid  out  and 
took  up  certificates  of  deposit  due  from  the  old  bank 
more  than  it  had  promised  to  jmy.  The  pleadings  do  not 
allege  that  this  transfer  w^as  fraudulent,  nor  do  the  facts 
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stated  in  the  pleadings,  if  proved,  warrant  such  an  infeiv 
ence,  and  there  is  no  evidence  in  the  record  but  that  the 
entire  transaction  between  the  old  and  the  new  bank  was 
in  good  faith.  The  evidence  sustains  the  finding  of  the 
court  that  the  new  bank  did  not  assume  and  promise  to 
pay  the  claim  of  Campbell  sued  for  in  this  action;  that 
the  banking  business  conducted  and  carried  on  by  the 
new  bank  after  the  28th  of  April,  1892,  was  not  a  con- 
tinuation of  the  banking  business  of  the  old  bank;  that 
while  the  new  bank  began  doing  a  banking  business  on 
the  28th  of  April,  1892,  and  conducted  such  business  in 
the  former  banking  house  of  the  old  bank,  the  new  bank 
is  not  identical  with  the  old  one. 

But  it  is  insisted  on  argument  here  that  if  the  identity 
between  the  old  and  the  new  bank  is  not  preserved,  that 
the  taking  of  the  assets  of  the  old  bank  by  the  new  one 
rendered  the  new  bank  liable  to  the  creditors  of  the  old 
bank,  and  to  sustain  this  contention  we  are  cited,  among 
other  authorities,  to  Reed  Brothers  Co.  v.  First  Nat.  Bank  of 
Weejfnng  Water,  46  Neb.,  168.     That  case  holds:  "Where 
a  partnership  engaged  in  a  general  mercantile  business, 
in  straitened  and  failing  circumstances,  incorporated, 
and  the  assets  and  business  of  the  partnership  were  trans- 
'fenred  or  assigned  to  the  corporation  and  appropriated  to 
its  objects  and  purposes,  the  business  of  the  partnership 
being  continued  by  the  corporation,  the  corporation  was 
presumptively  liable  for  the  partnership  debts."    But  the 
facts  in  that  case  are  not  like  the  facts  in  the  case  at  bar. 
Here  the  copartnership,  the  old  bank,  so  far  as  the  record 
shows,  was  not  in  straitened  or  failing  circumstances, 
nor  were  all  the  assets  of  the  old  bank  transferred  to  the 
new  one,  nor  was  the  new  bank  in  fact  the  old  bank  under 
a  different  name.     Furthermore,  if  the  facts  in  this  rec- 
ord are  sufficient  to  raise  the  presumption  that  the  new 
bank,  by  taking  what  assets  it  did  of  the  old  one,  assumed 
the  payment  of  the  debts  of  the  old  bank,  then  the  answer 
is  that  such  presumption  is  entirely  overthrown  by  the 
evidence.     The  testimony  is  overwhelming  and  uncontra- 
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dieted  that  the  new  bank  assumed  of  the  liabilities  of  the 
old  one  those  already  stated^  and  no  more.  There  are 
authorities  which  hold  that  where  the  stockholders  of  a 
corporation  organize  a  new  one  and  appropriate  all  the 
assets  of  the  old  corporation  and  continue  its  business, 
such  acts  afford  conclusive  evidence  that  the  new  corpo- 
ration by  its  conduct  assumed  the  liabilities  of  the  old 
one.  Such  are  Hibernia  Ins.  Co.  v.  St.  Louis  d  New  Orleans 
Transportation  Co.,  13  Fed.  Rep.,  516;  Brum  v.  MerchafOs 
Mutual  Ins.  Co.,  16  Fed.  Rep.,  140;  Slattery  v.  8t.  Louis  d 
New  Orleans  Transportation  Co.,  4  S.  W.  Rep.  [Mo.],  79. 
But  we  have  not  been  cited  to  any  authority,  nor  have 
we  been  able  to  find  a  case  which  holds  that  the  purchase 
of  part  of  the  assets  of  a  copartnership  or  corporation  by 
a  new  corporation  organized  by  the  members  of  the  old 
corporation  or  copartnership  raises  a  conclusive  presump- 
tion against  the  new  corporation  that  by  its  purchase  it 
assumed  and  became  liable  for  the  debts  of  the  old  cor- 
poration or  copartnership,  notwithstanding  the  fact  that 
the  new  corporation  engaged  in  and  continued  to  carry 
on  the  business  in  which  the  old  corporation  or  copart- 
nership had  been  engaged. 

Another  argument  is  that  the  act  of  the  old  bank  in 
transferring  a  part  of  its  assets  to  the  new  one  was  void,* 
because  the  effect  of  the  transaction  was  to  prefer  and 
pay  in  full  some  of  the  creditors  of  the  old  bank.  We  are 
not  aware  of  any  law  which  denies  to  a  copartnership 
the  right  to  prefer  its  creditors,  provided  such  preference 
is  made  and  accepted  in  good  faith  and  for  a  valuable 
consideration.  A  partnership  is  a  distinct  entity,  having 
its  own  property,  debts,  and  credits,  and,  for  the  purposes 
for  which  it  was  organized,  it  is  a  person,  and  as  such  is 
recognized  by  the  law.  (Roop  v.  Herron,  15  Neb.,  73.)  And 
a  copartnership,  even  though  in  failing  circumstances, 
has  the  right  to  pay  a  part  of  its  creditors  in  full  to  the 
exclusion  of  others,  provided  such  payments  are  made 
with  an  honest  purpose.  {Dietrich  v.  Hutchinson,  20  Neb., 
52;  Richards  v.  Leveille,  44  Neb.,  38;  .^tna  his.  Co.  v.  Banh 
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of  WilcoXf  48  Neb.,  544.)  Another  answer  to  this  conten- 
tion is  that  the  pleadings  in  this  ease  do  not  attack  this 
transfer  as  fraudulent  in  fact.  In  this  state  the  question 
of  fraudulent  intent  is  always  a  question  of  fact  and  not  a 
question  of  law,  as  has  been  many  times  decided.  (Com- 
piled Statutes,  ch,  32,  sec.  20;  Goldsmith  v.  Ericksonj  48 
Xeb.,  48.)  And  had  an  issue  been  made  that  the  transfer 
was  fraudulent  in  fact,  the  evidence  would  not  support  a 
finding  that  the  transfer  from  the  old  to  the  new  bank 
was  made  with  any  sinister  intent  whatever. 

3.  As  already  stated,  the  evidence  disclosed  that  the 
new  bank  not  only  pai('  all  the  debts  of  the  old  one  which 
it  assumed,  but  that  it  paid  out  several  thousand  dollars 
to  the  creditors  of  the  old  bank  which  it  did  not  assume; 
and  a  final  argument  is  that  the  new  bank,  by  making 
these  payments,  lulled  Campbell  into  a  feeling  of  se- 
curity until  the  new  bank  had  suspended  payment,  and 
thatj  therefore,  the  new  bank  is  now  estopped  to  deny  its 
liability.  But  the  answer  to  this  is  that  the  record  does 
not  disclose  that  Campbell  or  his  assignor  neglected  to 
present  the  certificate  of  deposit  to  the  new  bank  prior  to 
the  time  it  was  presented  because  of  the  fact  that  he  was 
aware  that  the  new  bank  was  paying  the  debts  of  the  old 
one;  nor  is  any  such  an  issue  as  this  made  in  the  plead- 
ings in  this  case;  and  finally,  the  evidence  discloses  be- 
yond all  controversy  that  the  cashier  of  the  new  bank 
betrayed  his  trust  and,  without  the  knowledge,  consent, 
or  authority  of  the  new  bank  or  its  directory,  made  pay- 
ments on  the  debts  of  the  old  bank  in  excess  of  the 
amount  assumed  by  the  new  one,  out  of  the  assets  and 
moneys  of  the  new  bank.  The  judgment  of  the  district 
court  is  right  and  is 

Affibmbd. 
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51  667|  Home  Fire  Insubance  Company  of  Omaha  v.  Joachim 

Bredehoft. 

Filed  September  16, 1896.    No.  6727. 

L  Compromise  and  Settlement:  Actions:  Bab:  Fraud.  Where  a  cred- 
itor accepts  from  his  debtor  a  part  of  an  unliquidated  demand 
against  him  in  full  settlement  and  compromise  thereof,  such  act  U 
a  defense  and  bar  to  an  action  by  the  creditor  against  the  debtor 
for  the  original  demand,  unless  it  be  pleaded  and  proved  that  the 
settlement  was  procured  by  fraud,  mistake,  or  duress. 

2. : : : .  The  burden  of  showing  that  a  settle- 
ment was  procured  by  fraud  is  on  the  party  alleging  it 

8. :  :  :  :  Evidence.    Evidence  examined,  and 

held  insufficient  to  sustain  the  finding  of  the  Jury  that  the  compro- 
jnise  and  settlement  pleaded  by  the  plaintiff  in  error  in  bar  to  the 
action  was  procured  by  fraud. 

Error  from  the  district  court  of  Otoe  county.  Tried 
below  before  Chapman,  J. 

Jacob  Fawcctt  and  Oreene  d  Breckenridge,  for  plaintiff  in 
error. 

E.  F,  Warren  and  John  C.  Watson^  contra. 

Ragan,  C. 

In  the  district  court  of  Otoe  county  Joachim  Brede- 
hoft recovered  a  judgment  against  the  Home  Fire  In- 
surance Company  of  Omaha,  Nebraska,  on  an  ordinary 
fire  insurance  policy,  to  reverse  which  judgment  the  in- 
surance company  prosecutes  to  this  court  a  petition  in 
error. 

Of  the  arguments  made  by  plaintiff  in  error  for  a  re- 
versal of  this  judgment  we  notice  only  one,  namely,  the 
sufficiency  of  the  evidence  to  sustain  the  verdict  of  the 
jury.  To  the  action  of  Bredehoft  the  insurance  company 
interposed  three  defenses:  (1)  That  Bredehoft  had  rep- 
resented and  warranted  to  the  insurance  company    at 
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the  time  he  obtained  the  policy  in  suit  that  he  was  the 
owner  in  fee-simple  of  the  real  estate  on  which  the  insured 
building  stood  and  the  owner  of  the  household  and 
kitchen  furniture;  that  these  representations  were  false; 
that  at  the  time  of  making  them  the  title  to  said  real 
estate  was  held  by  Bredehoft's  wife,  as  was  also  the  title 
to  the  household  goods;  (2)  that  at  the  time  Bredehoft 
made  application  for  and  received  the  insurance  policy 
made  the  subject  of  this  suit  all  the  property  covered  by 
the  policy  in  suit  was  already  insured  in  the  name  of 
Bredehoft's  wife  by  the  Continental  Insurance  Company; 
(3)  that  the  insurance  company  and  Bredehoft,  before 
the  bringing  of  this  suit,  had  settled  and  compromised 
the  differences  existing  between  them  by  the  insurance 
company  paying  Bredehoft  the  sum  of  |200,  the  full 
amount  of  his  insurance  on  household  goods,  in  full  set- 
tlement of  all  his  claims  against  the  insurance  company 
under  the  policy  in  suit;  that  he  had  accepted  and  re- 
tained said  sum  in  compromise  and  settlement  of  his 
claims  against  the  insurance  company  under  the  policy 
sued  on.  To  the  third  defense  Bredehoft  replied  that 
the  f200  received  by  him  were  for  his  loss  on  the  insured 
personal  property,  and  that  if  the  insurance  company  had 
receipts  or  releases  exonerating  it  from  liability  to  pay 
the  loss  sustained  upon  the  dwelling  house,  such  receipts 
and  releases  were  procured  by  fraud  and  fraudulent  con- 
cealment on  the  part  of  the  insurance  company  and  re- 
emed  by  him,  Bredehoft,  in  ignorance  of  the  terms  of 
such  release.  We  pass  no  opinion  w^hatever  upon  the 
merits  of  the  first  two  of  said  defenses  interposed  by  the 
insurance  company  to  this  action,  nor  upon  the  suflB- 
ciency  of  the  evidence  to  sustain  the  finding  made  by  the 
jury  80  far  as  those  tw^o  defenses  are  concerned. 

Our  inquiry  is  limited  to  the  questions  whether  the  evi- 
dence sustains  the  finding  of  the  jury  (1)  that  no  compro- 
mise and  settlement  were  made  as  pleaded  by  the  insur- 
aDce  company  between  it  and  Bredehoft ;  (2)  and  whether 
snch  compromise  and  settlement,  if  made,  were  obtained 
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by  mistake,  fraud,  or  deceit  practiced  by  the  insurance 
company  or  someone  representing  it.  The  evidence  in 
the  record  is  uncontradicted  that  the  insurance  company 
paid  to  Bredehoft  |200,  and  that  he  signed  and  delivered 
to  it  a  receipt  reciting  that  he  had  received  said  sum  of 
money  in  full  of  all  his  claims  against  the  insurance  com- 
pany under  the  policy  in  suit,  and  that  he  has  hitherto 
retained  said  sum  of  money  and  never  at  any  time  offered 
to  return  it,  or  any  part  of  it,  to  the  insurance  company. 
The  money  was  paid  to  Bredehoft  by  means  of  a  draft 
drawn  to  his  order.  Attached  to  the  draft  was  a  receipt 
which  recited  that  the  draft,  when  paid,  "will  be  in  full 
satisfaction  of  all  claims  and  demands  upon  said  com- 
pany for  loss  and  damage  by  fire  *  *  *  to  property, 
consisting  of  household  goods  and  frame  dwelling." 
Bredehoft  indorsed  this  draft  and  at  the  same  time 
signed  his  name  to  the  receipt  attached  thereto,  and  re- 
ceived the  money  for  which  the  draft  called.  On  the 
same  date  he  signed  another  receipt,  which  recited  that 
the  sum  of  money  received  by  him  was  in  full  satisfaction 
of  all  claims  against  the  insurance  company  for  loss  and 
damage  by  fire  to  his  household  goods  and  frame  dwell- 
ing. He  also  signed  another  written  paper,  which  i^e- 
cited  that  he  had  received  the  |200  from  the  Home  Fire 
Insurance  Company  in  full  of  the  damage  done  to  his 
household  goods.  This  paper  also  recited  that  the  farm 
and  the  insured  building  thereon  belonged  to  his  wife 
and  had  been  by  her  mortgaged  to  the  Lombard  Invest- 
ment Cojtnpany,  and  a  policy  of  insurance  taken  out  in 
the  Continental  Insurance  Company  in  his  wife's  name 
covering  both  the  house  on  the  land  and  the  household 
goods,  and  that  his  taking  out  insurance  on  this  same 
property  in  the  Home  Fire  Insurance  Company  was  an 
oversight  on  his  part  and  that  none  of  the  property  in- 
sured by  him  in  the  Home  Fire  Insurance  Company  w^as 
his,  except  the  household  goods,  and  that  the  Home  Fire 
Insurance  Company  was  not  liable  for  loss  on  the  build- 
ing on  the  real  estate  and  that  he  made  no  claim  against 
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it  for  the  loss  on  the  dwelling  house.  About  the  same 
time  Bredehoft  and  his  wife  signed  another  paper,  and 
swore  to  it  before  a  justice  of  the  peace,  in  which  it  was 
recited  that  the  personal  property  was  that  of  Joachim 
Bredehoft  and  not  the  property  of  the  wife.  Bredehoft 
also  testified  that  he  was  a  German  and  could  not  read 
nor  write  the  English  language.  He  also  testified  that 
he  did  not  "understand"  at  the  time  he  received  this  |200 
from  the  insurance  company  that  he  was  settling  his 
claims  against  the  Home  Fire  Insurance  Company  for 
the  loss  of  the  dwelling-house.  He  admitted  the  signing 
of  the  receipts  and  papers  alluded  to  above,  and  further 
stated  that  he  did  not  know  whether  these  receipts  and 
papers  of  settlement  were  read  over  to  him  at  the  time 
he  signed  them  or  not  On  the  other  hand,  the  evidence 
is  very  strong  to  the  point  that  all  these  papers  were 
correctly  read  over  to  Bredehoft  and  their  contents  and 
meaning  explained  to  him  before  he  signed  them  and  re- 
ceived the  money.  But  the  important  thing  to  be  borne 
in  mind  is  that  it  nowhere  appears  in  the  evidence  that 
these  papers  and  terms  of  settlement  were  not  read  over 
and  explained  to  Bredehoft  before  he  signed  them  and 
received  the  money,  nor  is  it  claimed  or  pretended  that 
they  were  misread  to  him.  If  there  was  any  evidence  in 
the  record  that  these  papers  and  receipts  of  settlement 
and  compromise  were  wrongfully  read  over  and  ex- 
plained to  Bredehoft  and  he  was  misled  thereby,  then  we 
have  not  the  slightest  doubt  but  that  the  evidence  would 
sustain  the  finding  of  the  jury. 

In  Slade  v.  Stoedeburg  Elevator  Co.j  39  Neb.,  600,  it  was 
held:  "A  compromise  of  honest  differences,  whereby  a  less 
sum  than  that  claimed  has  been  paid  and  accepted  in  full 
of  plaintiff's  claim,  bars  the  right  of  plaintiff  to  insist 
upon  a  recovery  of  the  amount  originally  claimed  by 
him."  And  in  Treat  v.  Price,  47  Neb.,  875,  it  was  said: 
**The  rule  that  when  a  certain  sum  is  due  from  one  to 
another,  the  payment  of  a  lesser  sum  is  no  discharge  as 
to  the  remainder,  notwithstanding  an  agreement  to  that 
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effect  is  founded  upon  the  fact  that  the  later  agreement 
is  without  consideration."  It  was  further  held  in  that 
case:  "Such  rule  does  not  apply  where  the  amount  due  is 
disputed  or  unliquidated."  In  the  case  at  bar  the  insur- 
ance company  refused  to  pay  any  part  of  the  loss,  alleg- 
ing as  an  excuse  therefor  that  Bredehoft  had  represented 
and  warranted  to  it,  and  thereby  induced  it  to  issue  its 
policy,  that  he  was  the  owner  in  fee-simple  of  the  real 
estate  and  the  owner  of  the  household  goods  insured; 
that  such  representations  were  false;  and  that  at  the 
time  of  obtaining  the  policy  from  the  Home  Fire  Insur- 
ance Company  the  property  which  it  insured  was  already 
insured,  and  that  by  the  terms  of  its  contract  of  insurance 
its  policy  was  void  by  reason  of  the  existence,  without 
its  knowledge  or  consent,  of  the  former  insurance. 
Bredehoft,  on  the  other  hand,  was  claiming  the  entire 
insurance  on  the  dwelling-house  and  the  household  fur- 
niture. Here,  then,  was  a  dispute  existing  between  these 
parties.  It  may  be  that  the  reasons  alleged  by  the  insur- 
ance company  as  a  reason  for  its  not  paying  the  policy, 
if  true,  would  not  have  affordeil  it  a  legal  defense  to 
Bredehoft's  action.  But  the  record  justifies  us  in  saying 
that  these  reasons  were  put  forward  by  the  insurance 
company  in  good  faith.  In  other  words,  a  diflference  of 
opinion  existed  between  these  parties  as  to  whether  any- 
thing was  due  from  one  to  the  other,  the  insurance  com- 
pany claiming  that  it  was  not  liable  for  anything  under 
the  policy,  and  this  claim  was  not  a  mere  pretext  conjured 
up  by  the  insurance  company  for  the  purpose  of  com- 
pelling a  settlement  or  compromise.  The  claim  of  Brede- 
hoft was  settled  and  compromised  by  the  insurance  com- 
pany paying  the  loss  on  the  household  goods  and 
Bredehoft  waiving  his  right  of  action  against  the  insur- 
ance company  for  the  loss  sustained  on  the  building.  The 
evidence  does  not  show  that  this  settlement  or  compro- 
mise was  procured  by  fraud,  by  mistake,  or  by  undue 
influence.  It  does  not  show  that  at  the  time  Bredehoft 
received  this  money  and  signed  the  settlement  papers 
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they  were  not  read  over  and  explained  to  him,  nor  does  it 
show  that  they  were  wrongfully  read  or  wrongfully  ex- 
plained to  him.  The  evidence,  therefore,  does  not  sustain 
the  finding  of  the  jury  that  no  compromise  and  settle- 
ment as  pleaded  by  the  insurance  company  were  made, 
if  the  jury  made  such  finding,  nor  does  the  evidence  srs- 
tain  the  finding  of  the  jury  that  the  compromise  and  set- 
tlement pleaded  and  proved  were  procured  by  fraud, 
deceit,  mistake,  or  misrepresentation  of  any  kind.  The 
verdict  lacks  evidence  to  sustain  it  The  judgment  of 
the  district  court  is  reversed  and  the  cause  remanded. 


Reversed  and  remanded. 


James  Thompson  v.  John  Thompson  et  al. 

Piled  September  16, 1896.    No.  6850. 

1.  WiUs:  Execution:  Subscribing  Witnesses.  Section  127,  chapter  23, 
Compiled  Statutes,  construed,  and  held  (1)  not  to  require  the  words 
composing  the  name  of  an  illiterate  testator  to  be  written  at  the 
end  of  his  will,  either  by  himself  or  by  some  person  by  his  direc- 
tion; (2)  if  the  testator,  being  of  sound  mind  and  with  the  inten- 
tion of  making  a  will,  voluntarily  made  a  mark,  cross  (X),  or  other 
character,  which  he  intended  and  adopted  as  and  for  his  signature, 
it  satisfied  the  statute  as  to  signing;  (3)  not  to  require  the  wit- 
nesses to  a  will  to  subscribe  it  at  the  express  request  of  the 
testator. 

2L  Trial:  Special  Interrogatories:  Failure  of  Foreman  to  Sign 
Answers:  Objections:  Review.  Where  special  interrogatories  are 
submitted  to  a  Jury,  and  by  it  answered  and  returned  into  court 
with  their  general  verdict,  and  received  and  recorded  therewith 
without  objection,  it  is  too  late  afterwards  to  insist  that  the  court 
erred  in  receiving  and  recording  the  special  interrogatories  be- 
cause not  signed  by  the  foreman  of  the  Jury. 

3.  Wills:  Testamentary  Capacity:  Undue  Influence.  Evidence  ex- 
amined, and  held  to  sustain  the  finding  of  the  Jury  that  the  testator 
at  the  date  of  the  execution  of  the  will  was  of  sound  mind,  and 
that  he  was  not  induced  to  execute  the  will  by  an  undue  influence 
which  controlled  his  volition  and  destroyed  his  free  agency. 


49  iftrl 

_M    49l| 
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effect  is  founded  upon  the  fact  that  the  later  agreement 
is  without  consideration."  It  was  further  held  in  that 
case:  "Such  rule  does  not  apply  where  the  amount  due  is 
disputed  or  unliquidated."  In  the  case  at  bar  the  insur- 
ance company  refused  to  pay  any  part  of  the  loss,  alleg- 
ing as  an  excuse  therefor  that  Bredehoft  had  represented 
and  warranted  to  it,  and  thereby  induced  it  to  issue  its 
policy,  that  he  was  the  owner  in  fee-simple  of  the  I'eal 
estate  and  the  owner  of  the  household  goods  insured; 
that  such  representations  were  false;  and  that  at  the 
time  of  obtaining  the  policy  from  the  Home  Fire  Insur- 
ance Company  the  property  which  it  insured  was  already 
insured,  and  that  by  the  terms  of  its  contract  of  insurance 
its  policy  was  void  by  reason  of  the  existence,  without 
its  knowledge  or  consent,  of  the  former  insurance. 
Bredehoft,  on  the  other  hand,  was  claiming  the  entire 
insurance  on  the  dwelling-house  and  the  household  fur- 
niture. Here,  then,  was  a  dispute  existing  between  these 
parties.  It  may  be  that  the  reasons  alleged  by  the  insur- 
ance company  as  a  reason  for  its  not  paying  the  policy, 
if  true,  would  not  have  afforded  it  a  legal  defense  to 
Bredehoft's  action.  But  the  record  justifies  us  in  saying 
that  these  reasons  were  put  forward  by  the  insurance 
company  in  good  faith.  In  other  words,  a  difference  of 
opinion  existed  between  these  parties  as  to  whether  any- 
thing was  due  from  one  to  the  other,  the  insurance  com- 
pany claiming  that  it  was  not  liable  for  anything  under 
the  policy,  and  this  claim  was  not  a  mere  pretext  conjured 
up  by  the  insurance  company  for  the  purpose  of  com- 
pelling a  settlement  or  compromise.  The  claim  of  Brede- 
hoft was  settled  and  compromised  by  the  insurance  com- 
pany paying  the  loss  on  the  household  goods  and 
Bredehoft  waiving  his  right  of  action  against  the  insur- 
ance company  for  the  loss  sustained  on  the  building.  The 
evidence  does  not  show  that  this  settlement  or  compro- 
mise was  procured  by  fraud,  by  mistake,  or  by  undue 
influence.  It  does  not  show  that  at  the  time  Bredehoft 
received  this  money  and  signed  the  settlement  papers 
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they  were  not  read  over  and  explained  to  him,  nor  does  it 
show  that  they  were  wrongfully  read  or  wrongfully  ex- 
plained to  him.  The  evidence,  therefore,  does  not  sustain 
the  finding  of  the  jury  that  no  compromise  and  settle- 
ment as  pleaded  by  the  insurance  company  were  made, 
if  the  jury  made  such  finding,  nor  does  the  evidence  sas- 
tain  the  finding  of  the  jury  that  the  compromise  and  set- 
tlement pleaded  and  proved  were  procured  by  fraud, 
deceit,  mistake,  or  misrepresentation  of  any  kind.  The 
verdict  lacks  evidence  to  sustain  it.  The  judgment  of 
the  district  court  is  reversed  and  the  cause  remanded. 


Reversed  and  remanded. 


James  Thompson  v.  John  Thompson  bt  al. 

Filed  September  16, 1896.    No.  6850. 

L  WiUs:  Execution:  Subscbibing  Witnesses.  Section  127,  chapter  23, 
Compiled  Statutes,  construed,  and  held  (1)  not  to  require  the  words 
composing  the  name  of  an  illiterate  testator  to  be  written  at  the 
end  of  his  will,  either  by  himself  or  by  some  person  by  his  direc- 
tion; (2)  if  the  testator,  being  of  sound  mind  and  with  the  inten- 
tion of  making  a  will,  voluntarily  made  a  mark,  cross  (X),  or  other 
character,  which  he  intended  and  adopted  as  and  for  his  signature, 
it  satisfied  the  statute  as  to  signing;  (3)  not  to  require  the  wit- 
nesses to  a  will  to  subscribe  it  at  the  express  request  of  the 
testator. 

2.  Trial:  Special  Interbogatobies:  Failube  op  Foreman  to  Sign 
Answers:  Objections:  Review.  Where  special  interrogatories  are 
submitted  to  a  Jury,  and  by  it  answered  and  returned  into  court 
with  their  general  verdict,  and  received  and  recorded  therewith 
without  objection,  it  is  too  late  afterwards  to  insist  that  the  court 
erred  in  receiving  and  recording  the  special  interrogatories  be- 
cause not  signed  by  the  foreman  of  the  jury. 

t.  Wills:  Testamentary  Capacity:  Undue  Influence.  Evidence  ex- 
amined, and  held  to  sustain  the  finding  of  the  jury  that  the  testator 
at  the  date  of  the  execution  of  the  will  was  of  sound  mind,  and 
that  he  was  not  induced  to  execute  the  will  by  an  undue  influence 
which  controlled  his  volition  and  destroyed  his  free  agency. 


40    1671 
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Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J. 

The  facts  are  stated  by  the  commissioner. 

Samuel  J.  Tuttle^  for  plaintiff  in  error: 

The  will  was  not  properly  executed.  {Greenotigh  v^ 
Oremough,  11  Pa.  St.,  489;  Barr  v.  OrayUll,  13  Pa.  St., 
396;  Waite  v.  Frisbie,  47  N.  W.  Rep.  [Minn.],  1069.) 

The  will  was  not  attested  as  required  by  statute. 
{Svnft  V.  Wiley,  1  B.  Mon.  [Ky.],  114;  In  re  Doumie's  WUlj 
42  Wis.,  66;  Jarman,  Wills,  207,  note  7;  Hall  v.  Hall,  17 
Pick.  [Mass.],  373.) 

References  as  to  questions  of  testamentary  capacity 
and  undue  influence:  1  Jarman,  Wills,  68,  note  c;  Buttin 
V.  Barry,  1  Curt.  [Eng.],  614;  Harvey  v.  SuliCn^,  46  Mo., 
147;  Tyler  v.  Oardiner,  35  N.  Y.,  559. 

The  failure  of  the  foreman  oif  the  jury  to  sign  the  an- 
swers to  the  special  interrogatories  makes  the  judgment 
erroneous.  (Code  of  Civil  Procedure,  sees.  291,  292;  Sap« 
V.  Brown,  34  Ind.,  464;  Doom  v.  Walker,  15  Neb.,  339.) 

Sawyer,  Snell  d  Frost,  contra: 

Pli^ntiff  in  error  having  failed  to  object  to  the  receiv- 
ing of  the  general  verdict  and  special  findings  at  the  time 
they  were  returned  by  the  jury,  cannot  now  object  that 
they  were  not  properly  authenticated.  {Voter  v.  Lewis, 
36  Ind.,  288;  McElfresh  v.  Guard,  32  Ind.,  414.) 

The  will  was  properly  signed,  attested,  and  witnessed. 
(Vernon  v.  Kirk,  30  Pa.  St.,  222;  Beach,  Wills,  sec.  28; 
Bchouler,  Wills  [2d  ed.],  sees.  303,  306,  347;  WUl  of  Susan 
Jenkins,  43  Wis.,  610;  Everhart  v.  Everhart,  34  Fed.  Rep., 
85;  Jackson  v.  Jackson,  39  N.  Y.,  159;  Allaire  v.  Allaire^ 
8  Vroom  [N.  J.  Law],  312;  In  re  Lewis,  7  N.  W.  Rep, 
[Wis.],  834;  McCvrdy  v.  Weall,  7  Atl.  Rep.  [N.  J.],  566; 
Tappen  v.  Davidson,  27  N.  J.  Eq.,  459;  In  re  Nelson^s  WUl^ 
36  N.  E.  Rep.  [N.  Y.],  3.) 
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Bagan,  d 

This  is  a  proceeding  in  error  to  reverse  a  judgment  of 
the  district  court  of  Lancaster  county  affirming  a  judg- 
ment of  the  county  court  of  said  county  admitting  to  pro- 
bate a  paper  purporting  to  be  the  last  will  and  testament 
of  John  Thompson^  8r.  The  concluding  portion  of  the 
will  in  controversy  is  in  words  and  figures  as  follows: 

"In  testimony  whereof,  I  hereunto  set  my  hand  and 
seal,  and  publish  and  declare  this  to  be  my  last  wUl 
and  testament,  in  the  presence  of  the  witnesses  named 
below,  this  19th  day  of  December,  in  the  year  of  our  Lord 
eighteen  hundred  and  eighty-eight. 

"John  Thompson,  Sr.        x 

mark. 

"Signed,  sealed,  published,  and  declared  by  the  said 
John  Thompson,  Sr.,  as  and  for  his  last  will  and  testa- 
ment in  the  presence  of  us,  who,  in  his  presence  and  at 
his  request,  have  subscribed  our  names  as  witnesses 
hereto.  This  will  is  written  with  a  typewriter  upon  two 
sheets  of  paper.  A.  J.  Sawyer. 

"A.  L.  Frost.'' 

It  appears  from  the  evidence  that  the  Hon.  A.  J.  Saw- 
yer at  the  date  of  the  execution  of  the  will  in  controversy 
was  a  practicing  attorney  at  law,  having  an  office  in  the 
city  of  Lincoln;,  that  on  the  date  of  the  will  the  testator 
came  to  Mr.  Sawyer's  office  and  informed  him  that  he 
wished  to  make  his  will,  wished  Mr.  Sawyer  to  draw  it, 
and  explained  to  him  what  he  wished  it  to  contain;  that 
thereupon  Mr.  Sawyer  dictated  the  will  to  a  stenogra- 
pher, and  after  it  had  been  printed  upon  a  typewriter 
he  read  the  will  over  to  the  testator.  It  further  appears 
from  the  evidence  that  the  testator  was  illiterate  and 
unable  to  sign  his  name,  and  someone,  presumably  Mr. 
Sawyer,  wrote  the  words  "John  Thompson,  Sr.,  his 
mart"  The  testator  then  took  hold  of  the  pen-holder, 
Mr.  Sawyer  also  having  hold  of  it,  and  made  the  charac- 
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ter  or  cross  (x)  between  the  words  "his"  and  "mark,"  and 
in  the  testator's  presence  and  in  the  presence  of  each 
other  Mr.  Sawyer  and  A.  L.  Frost  subscribed  the  will  as 
witnesses.  Section  127,  chapter  23,  Compiled  Statutes, 
provides:  "No  will  made  within  this  state,  except  such 
nuncupative  wills  as  are  mentioned  in  the  following  sec- 
tion, shall  be  effectual  to  pass  any  estate,  whether  real  op 
personal,  nor  to  charge,  or  in  any  way  affect  the  same, 
unless  it  be  in  writing  and  signed  by  the  testator,  or  by 
some  person  in  his  presence  and  by  his  express  direction, 
and  attested  and  subscribed  in  the  presence  of  the  tes- 
tator by  two  or  more  competent  witnesses;  and  if  the 
witnesses  are  competent  at  the  time  of  attesting  the  exe- 
cution of  the  will  their  subsequent  incompetency,  from 
whatever  cause  it  may  arise,  shall  not  prevent  the  pro- 
bate and  allowance  of  the  will,  if  it  be  otherwise  satis- 
factorily proved." 

1.  The  first  argument  relied  on  here  for  a  reversal  of 
this  judgment  is  that  the  testator  by  making  "his  mark'' 
did  not  sign  the  will  within  the  meaning  of  the  statute 
just  quoted;  or,  to  express  it  differently,  that  a  testator 
cannot  sign  his  will  by  merely  making  "his  mark."  To 
sustain  this  contention  we  are  cited  to  Greenough  v. 
Greenough,  11  Pa.  St.,  489,  A  nay  v.  Homier ^  5  Pa.  St.,  21, 
and  Orahill  v.  Barr,  5  Pa.  St.,  441.  If  it  can  be  said  that 
these  cases  are  authority  for  the  contention  of  counsel, 
is  is  sufficient  to  say  that  they  have  been  expressly  over- 
ruled by  the  supreme  court  of  Pennsylvania  in  Vernon  v. 
Kirky  30  Pa.  St.,  222.  But  so  far  as  we  have  been  able  to 
examine  the  authorities,  they  are  all  to  the  effect  that  a 
testator  who  is,  by  reason  of  illiteracy,  unable  to  write 
his  name  may  make  a  valid  will  by  signing  it  with  a  mark 
or  cross. 

In  Jarman,  Wills  [6th  Am.  ed.],  p.  125,  it  is  said: 
"Where  a  testator  is  unable  to  write,  from  ignorance,  per- 
haps a  mark  is  to  be  preferred  to  a  signature  by  the  hand 
of  another,  as  being  the  more  usual  mode  of  execution  by 
illiterate  persons;  for  in  regard  to  this  and  all  other  par- 
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ticnlare  the  pnident  course  is  to  make  the  execution  of 
the  will  conform  as  much  as  possible  to  the  testator's  or- 
dinary mode  of  executing  instruments/'  To  the  same 
effect  see  Beach,  Wills,  sec.  28. 

In  Schouler,  Wills  [2d  ed.],  sec.  303,  it  is  said:    "To 
write  out  one's  own  name  in  full  is  doubtless  the  safest 
course,  as  well  as  the  most  natural;  for  such  compliance 
best  indicates  a  rational  mind,  free  will,  and  physical 
power  at  the  date  of  execution.     But,  undoubtedly,  the 
making  of  his  mark  by  the  testator  will  satisfy  the  stat- 
ute; and  that,  too,  as  various  cases  rule,  notwithstanding 
be  was  able  to  write  at  the  time.    Thus  has  it  been  held 
in  cases  arising  under  the  statute  of  frauds;  and  those 
decisions  apply  equally  to  the  statute  of  Victoria,  which 
is  expressed  in  language  almost  identical,  as  also  to  most 
American  Codes.     Other  modes  of  signature  are  permit- 
ted besides.    Accordingly  the  will  has  been  upheld  where 
the  testator  made  a  mark,  with  his  hand  guided  or  not 
guided  by  another;  or  where  the  testator  wrote  only  his 
initials;  or  where  his  full  signature  was  effected  by  the 
aid  of  another  person,  who  guided  his  hand;  or  where  he 
stamped  his  name;    or  where  only  the  Christian  name 
was  signed;  provided  that  in  all  such  cases  the  testator's 
knowledge  and  free  consent  and  completed  testamentary 
purpose  accompany  the  act,  which  here  is  an  act  of  sig- 
nature by  himself." 

"If  an  illiterate  but  intelligent  testator  makes  cross 
strokes  with  his  pen  upon  the  paper  the  act  of  signature 
is  his  own;  and  so,  too,  where  the  hand  of  a  testator  who 
is  physically  unable  to  subscribe  without  assistance  is 
guided  by  another.  Wherever,  in  truth,  the  act  is  the 
testator's  own  act,  animo  testandij  though  with  the  assist- 
ance of  another,  it  is  not  necessary  to  prove  any  express 
request  for  assistance  on  his  part.  And  under  any  cir- 
cumstances, a  testator  signs  his  will  where  he  makes  the 
physical  effort  and  performs  the  act,  even  though  hia 
hand  be  steadied  or  guided  by  another,  if  something  is 
produced  ui>on  the  paper  suflficient  to  identify  his  signa- 
15 
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ture,  and  his  own  purpose  to  sign  accompanied  the  action, 
while  he  was  assisted  and  not  controlled."  (Schouler, 
Wills  [2d  ed.],  sec.  306.) 

Construing  a  statute  of  Wisconsin  almost  identical 
with  ours  quoted  above,  the  supreme  court  of  that  state 
held:  "If  the  testator's  name  is,  in  his  presence  and  by 
his  express  direction,  signed  to  the  will  by  another  per- 
son, or  if  the  testator  affixes  his  mark  thereto,  that  is 
a  sufficient  sign."    (Will  of  Sman  Jenkins,  43  Wis.,  610.) 

Construing  a  statute  of  Massachusetts  similar  to  the 
Nebraska  statute  quoted  above,  the  supreme  court  of  that 
state  held :  "Affixing  a  cross  by  a  testator  to  his  will  as 
and  for  his  signature  is  a  sufficient  signing."  {Nickerson 
V.  Bucky  12  Cush.  [Mass.],  332.) 

2.  Another  argument  is  that  the  judgment  is  wrong 
because  the  evidence  does  not  show  who  wrote  the  words 
"John  Thompson,  Sr.,  his  mark,"  at  the  end  of  the  will. 
But  the  statute  is  not  to  be  so  construed  as  to  require  the 
words  composing  the  name  of  the  illiterate  testator  to  be 
written  at  the  end  of  the  will,  either  by  himself  or  some 
other  person  by  his  direction;  nor  is  it  absolutely  essen- 
tial to  the  validity  of  the  will  of  an  illiterate  testator  that 
the  words  composing  his  name  should  be  written  at  the 
end  of  the  will.  If  the  testator,  being  of  sound  mind  and 
with  the  intention  of  making  a  will,  voluntarily  made  a 
mark,  cross,  or  other  character  which  he  intended  and 
adopted  as  and  for  his  signature,  it  satisfied  the  statute. 
The  words,  "John  Thompson,  Sr.,  his  x  mark,"  found  at 
the  end  of  the  will  under  consideration  meant  and  were 
intended  only  to  mean  that  the  cross  or  character  was 
John  Thompson,  Sr.'s,  signature.  The  pronoun  "his"  be- 
ing the  old  form,  for  which  we  have  substituted  the  apos- 
trophe and  the  letter  "s,"  so  that  the  expression  "John 
Thompson,  Sr.,  his  x  mark,"  is  the  equivalent  of  "this 
mark  (x),  or  this  cross  (x),  is  John  Thompson's  signature." 
3.  Again,  it  is  argued  that  the  judgment  must  be  reversed 
because  the  evidence  does  not  show  that  the  witnesses  to 
the  will  subscribed  it  at  the  request  of  the  testator.     The 
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answer  to  this  argument  is  that  no  such  requirement  is 
found  in  the  statute.  An  analysis  of  the  statute  discloses 
that,  aside  from  nuncupative  wills,  a  will  to  be  effectual 
to  pass  an  estate  must  be  in  writing;  must  be  signed  by 
the  testator,  or  be  signed  by  some  person  in  his  presence 
and  by  his  express  direction;  must  be  attested  and  sub- 
scribed in  the  presence  of  the  testator  by  two  or  more 
competent  witnesses.  The  will  under  consideration  was 
executed  in  exact  conformity  to  the  statute. 

4.  A  fourth  argument  is  that  the  evidence  does  not  sup- 
port the  finding  made  by  the  jury  in  the  district  court, 
that  the  testator,  at  the  date  of  the  execution  of  the  will 
was  of  sound  mind,  and  that  he  was  not  induced  to  exe- 
cute the  will  by  an  undue  influence  which  controlled  his 
volition  and  destroyed  his  free  agency.  On  the  contrary, 
we  are  of  opinion  that  the  evidence  sustains  the  finding 
of  the  jury.  It  appears,  indeed,  that  the  testator  was  an 
old  man,  somewhat  weak,  perhaps,  both  in  body  and 
mind,  but  it  is  very  doubtful  if  the  evidence  in  this  record 
would  sustain  a  special  finding  that  at  the  time  he  exe- 
cuted the  will  he  was  of  unsound  mind,  or  that  he  was 
induced  to  execute  the  will  by  any  undue  influence  what- 
ever. 

5.  In  the  district  court  the  jury,  in  addition  to  a  gen- 
eral verdict,  was  required  by  the  trial  court  to  answer 
certain  special  interrogatories.  These  they  answered 
and  returned  into  court  with  their  general  verdict,  but 
the  special  interrogatories  were  not  signed  by  the  fore- 
man of  the  jury.  It  is  now  insisted  that  the  court  erred 
in  rendering  judgment  because  the  answers  to  the  special 
interrogatories  were  not  signed  by  the  foreman  of  the 
jury.  There  are  two  answers  to  this  argument.  In  the 
first  place,  there  is  entire  harmony  between  the  general 
verdict  and  the  special  interrogatories,  and  if  the  court 
erred  in  receiving  the  special  interrogatories,  unsigned  as 
they  were  by  the  foreman  of  the  jury,  it  was  error  without 
prejudice;  and  in  the  second  place,  the  general  verdict 
and  the  special  interrogatories  were  returned  into  court 
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by  the  jury  and  received  and  recorded  without  any  objec- 
tion or  protest  from  any  one.  If  the  plaintiff  in  error 
desired  to  object  to  the  receipt  and  recording  of  the 
special  interrogatories  as  returned  by  the  jury  because 
they  were  not  signed  by  the  foreman,  he  should  have 
made  the  objection  to  the  trial  court  at  the  coming  in  of 
the  verdict  It  was  too  late  to  make  it  afterwards.  The 
judgment  of  the  district  court  is  right  and  is  in  all  things 


Affirmhd. 


John  G.  Smith  v.  Franklin  County. 

Filed  September  16, 1896.    No.  6660. 

Sheriffs'  Fees:  Mileage.  For  conyeying  insane  patients  to  the  hospltml 
a  sheriff  is  entitled  to  mileage  at  the  rate  of  five  cents  per  mile, 
and  not  at  the  rate  of  ten  cents  per  mile.  Porter  v.  Merrick  County, 
42  Neb.,  397,  followed. 

Error  from  the  district  court  of  Franklin  county. 
Tried  below  before  Beall,  J. 

A.  H.  ByruMj  for  plaintiff  in  error. 

H.  Whitmorey  contra. 

Ragax,  C. 

This  i-ecord  presents  a  single  question,  namely:  To 
what  fees  or  mileage  is  a  sheriff  entitled  for  conveying 
insane  patients  to  the  hospital?  This  court  has  passed 
upon  the  question  since  the  case  at  bar  was  tried,  and 
held:  "For  conveying  insane  patients  to  the  hospital  a 
sheriff  is  entitled  to  mileage  at  the  rate  of  five  cents  per 
mile,  and  not  at  the  rate  of  ten  cents  per  mile."  (See 
Porter  v.  Mtrrick  County^  42  Neb.,  397.)  This  was  the  vie^w 
taken  of  the  law  by  the  district  court  in  the  case  under 
consideration,  and  its  judgment  is 

Affirmkd. 
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Lancaster  County  Bank,  appellee,  v.  John  J.  Gil- 

LILAN  ET  AL.,  APPELLANTS. 
Filed  September  16, 1896.    No.  6628. 

1.  Bill  of  Exceptions:  Submission  to  Adverse  Party.    A  propoeed  bill 

of  exceptions  is  not  submitted  to  the  adverse  party  or  his  attorney 
of  record,  within  the  meaning  of  the  statute,  by  leaving  it  at  the 
office  of  the  attorney  in  his  absence. 

2.  Voluntary  Aasignments:  Rights  of  Assignee.    Except  as  author- 

ised by  statute,  the  assignee  under  a  voluntary  assignment  for  the 
benefit  of  creditors  may  not  assert  rights  beyond  those  which  the 
assignor  might  assert  in  the  absence  of  the  assignment,  the  as- 
signee, except  as  otherwise  provided,  representing  the  assignor  and 
not  the  creditors. 

3. : :  Chattel  Mortgages.    Therefore,  the  holder  of  an 


IS 'SI 

57    5?»8| 


unrecorded  chattel  mortgage  from  the  assignor  has  a  right  to  the 
mortgaged  property  superior  to  that  of  the  assignee,  unless  the 
ease  is  one  where  the  statute  expressly  confers  upon  the  assignee 
the  powers  of  a  creditor. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Hai.l,  J. 

The  facts  and  issues  are  stated  by  the  commissioner. 

R.  J.  Oreenej  for  appellants  Gillilan  and  Lee  &  Becker: 

A  Toluntary  assignment  creates  a  trust  for  the  benefit 
of  the  creditors,  and  the  assignee  is  clothed  with  power 
which  could  not  be  exercised  by  the  assignor.  The  as- 
signee took  the  property  discharged  of  any  claim  of  the 
appellee,  and  the  appellants  Lee  &  Becker,  who  bought 
the  property  from  the  assignee,  are  entitled  thereto  as 
against  the  claim  of  the  appellee.  {Commercial  Nat.  Baiik 
V.  Nebraska  State  Banky  33  Neb.,  305;  Lininger  v.  Rayniondy 
12  Neb.,  170;  Smith  v.  JoneSy  18  Neb.,  481;  Bingham  v. 
Jordan,  1  Allen  [MaBS.],  373;  Travis  v.  Bishop^  13  Met. 
[Mass.],  304;  Denny  v.  Lincoln,  13  Met  [Mass.],  200;  Briggs 
c.  Parkmany  2  Met.  [Mass.],  258;  Hanes  v.  Tifany,  25  O. 
8t,  552;  Lindemann  v.  Ingltamy  36  O.  St.,  10;  Gibson  v. 
Warden,  14  Wall.  [U.  S.],  244;  Stettart  v.  Piatt,  101  U.  S., 
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731;  Kilboume  v.  Fay,  29  O.  St.,  264;  Becker  v.  Anderson  ^ 
11  Neb.,  498;  Earle  v.  Burch,  21  Neb.,  709;  Gontc^iy  v.  St. 
Joseph  Iron  Co,y  33  Neb.,  455;  Honk  r.  Condon,  40  O.  St., 
569;  Say  re  v.  UeweSy  32  N.  J.  Eq.,  652;  Brothers  v.  Mundelly 
60  Tex.,  240.) 

R.  D.  Steams,  for  appellant  Houtz: 

Where,  by  statute,  a  prior  unrecorded  mortgage  is 
made  absolutely  void  as  against  a  subsequent  bona  fide 
mortgage,  the  latter  takes  priority  over  the  former, 
though  neither  of  them  is  recorded.  {Bank  of  Farington  v. 
Ellis,  30  Minn.,  270;  Be  Coursey  v.  Collins,  21  N.  J.  Eq., 
357;  Coster  v.  Bank  of  Georgia,  24  Ala.,  37.) 

One  claiming  under  an  unrecorded  chattel  mortgage 
has  the  burden  of  proving  that  a  subsequent  mortgagee, 
claiming  under  a  mortgage  duly  recorded,  had  notice  of 
the  existence  of  the  unrecorded  prior  mortgage  when  the 
subsequent  mortgage  was  executed.  {Kelly  v.  Shepherd^ 
4  S.  E.  Rep.  [Ga.],  880;  Simpson  v.  Harris,  31  Pac.  Rep. 
[Nev.],  1009;  Karst  v.  Cane,  32  N.  E.  Rep.  [N.  Y.],  1073; 
Gandy  r.  Detoey,  28  Neb.,  175.) 

A  chattel  mortgage  executed  even  a  day  before  a  volun- 
tary assignment  for  the  benefit  of  creditors,  to  one  who  is 
ignorant  of  an  intent  to  make  such  assignment,  is  valid. 
{Van  Patten  v.  Burr,  7  N.  W.  Rep.  [la.],  522;  Bierboioer  v. 
Polk,  17  Neb.,  268;  Siceetser  v.  Camp,  29  N.  W.  Bep. 
[Mich.],  507.) 

Walter  J.  Lamb,  for  appellee: 

Neither  the  assignee  nor  the  creditors  of  the  assignor 
are  creditors  within  the  recording  acts.  Our  recording 
acts  as  relating  to  creditors  do  not  refer  to  general  crecl- 
itors  at  large,  but  only  to  creditors  who  have  judgments 
and  specific  liens  on  the  property  by  levy.  {Rnnsom  t?. 
Schmela,  13  Neb.,  77;  Farmers  &  Merchants  Bank  v.  An- 
thony, 39  Neb.,  343;  Brothers  v.  Mundell,  60  Tex.,  240; 
Grace  v.  Wade,  45  Tex.,  527;  Jones  v.  Graham,  77  N.  Y.,  628; 
Steteart  v.  Beale,  7  Hun  [N.  Y.],  411.) 
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The  assignee  under  a  voluntary  assignment  is  not  a 
purchaser,  mortgagee,  or  creditor.  A  chattel  mortgage 
not  filed  is  in  all  respects  valid  as  against  the  assignee 
under  a  voluntary  assignment.  (Burrell,  Assignments, 
sec.  391;  Bishop,  Insolvent  Debtors,  sec.  292;  Frow  r. 
Doummanj  11  Ala,,  880;  Grangers  Life  Ins.  Co.  v.  KamperSj 

73  Ala.,  325;  Kirk  v.  Roberts,  31  Pac.  Rep.  [Cal.],  620;  Ein- 
stein  V.  ^Shause,  5  So.  Rep.  [Fla.],  380;  Seay  v.  Bank  of  Rome, 
66  Ga.,  615;  Fouche  v.  Brmcer,  74  Ga.,  251;  Willis  i\  Hen- 
dersofiy  4  Scam.  [111.],  13;  Meyer  v.  Evans,  66  la.,  179;  Ram- 
sey r.  Toicfiy  20  Fed.  Rep.,  560;  Sandicieh  Mfg.  Co.  v.  Wright, 
22  Fed.  Rep.,  632;  Hairgrove  v.  MilUngtm,  8  Kan.,  480; 
Bridgeford  v.  Barbour,  80  Ky.,  529;  Billings  v.  Collins,  44 
Me.,  271;   Deering  v.  C6bb,  14c  Me.,  332;   Taylor  v.  Taylor, 

74  Me.,  582;  Chace  v.  Chapin^  130  Mass.,  128;  Hathaway  v. 
Fall  River  Bank,  131  Mass.,  14;  Clark  r.  Flint,  22  Pick. 
[Mass.],  231;  Pierson  r.  Manning,  2  Mich.,  453;  Lentz  v. 
Flint  d  P.  M.  R.  Co.,  53  Mich.,  444;  Flower  r.  Cornish,  25 
Minn.,  473;  Oayden  t\  Tufts,  10  So.  Rep.  [Miss.],  53;  Hein- 
richs  V.  Woods,  7  Mo.  App.,  236;  Jaeobi  r.  Jaeobi,  14  S.  W. 
Rep.  [Mo.],  737;  Each  v.  Hill,  14  S.  W.  Rep.  [Mo.],  740; 
Drew  t\  Drum,  44  Mo.  App.,  25;  Shaw  v.  Olen,  37  N.  J.  Eq., 
32;  Miltan  v.  Boyd,  22  Atl.  Rep.  [N.  J.],  1078;  Millhiserv. 
Erdman,  98  N.  Car,,  292;  Yan  Hnsen  v.  Radclif,  17  N.  Y., 
580;  Jones  v.  Graham,  77  N.  Y.,  628;  Kitchen  v.  Lowery, 
27  N.  E.  Rep.  [N.  Y.],  357;  Helms  r.  Gilroy,  26  Pac.  Rep. 
[Ore.],  851;  Gammons  v.  Holman,  11  Ore.,  284;  Knowles  v. 
Lord,  4  Whart.  [Pa.],  499;  Mellm's  Appeal,  32  Pa.  St.,  121; 
Hawks  V.  Pritzlaf,  7  N.  W.  Rep.  [Wis-],  303;  Baumbach  v. 
Miller,  30  N.  W.  Rep.  [Wis.],  850;  Kloeckner  v.  Bergstrom^ 
30  N.  W.  Rep.  [Wis.],  118;  Keller  v.  Smalley,  63  Tex.,  512; 
Stewart  v.  Piatt,  101  U.  S.,  731.) 

Under  the  general  assignment  law  of  Nebraska  the 
assignee  stands  in  the  place  of  the  assignor,  and  has  no 
rights  against  secured  creditors  beyond  those  of  his  as- 
signor, except,  perhaps,  those  specially  given  by  statute. 
{Hansel  v.  Cremer,  13  Neb.,  298;  Norton  v.  Pilger,  30  Neb., 
860;  Salladin  v.  Mitchell,  42  Neb.,  861.) 
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References  as  to  when  the  assignee  may  recover  under 
the  statute:  Brown  v.  Fanners  &  Merchants  Bank^  36  Neb., 
434;  RuDisey  v.  Town^  20  Fed.  Rep,,  560;  Kitchen  v.  Ixncery^ 
27  N.  E.  Rep.  [N.  Y.],  357;  TravU  v.  BWiop,  13  Met. 
[Mass.],  304;  Chace  v.  Chapuiy  130  Mass.,  128;  Jetcctt  v. 
Tucker,  139  Mass.,  566;  Clark  v.  Flint,  22  Pick.  [Mass.], 
231. 

Irvine,  C. 

With  the  submission  of  this  case  on  its  merits  there  is 
also  submitted  a  motion  to  quash  the  bill  of  exceptions. 
It  seems  from  the  record  that  on  the  16th  of  September, 
1893,  and  within  the  time  fixed  for  submitting  the  bill  of 
exceptions,  a  draft  thereof  was  left  at  the  office  of  the 
appellee's  attorney,  but  not  delivered  to  the  attorney  him- 
self. It  would  also  seem  that  the  proposed  bill  of  excep- 
tions did  not  come  into  the  actual  possession  of  the  attor- 
ney until  after  the  expiration  of  the  time  allowed;  and 
it  was  by  him  returned,  with  an  objection  that  it  had  not 
been  served  within  time.  When  the  matter  was  submit- 
ted to  the  trial  judge  he  indorsed  on  the  bill  the  follow- 
ing: "If  service  of  a  bill  of  exceptions  at  the  usual  place 
of  business  of  the  attorney  of  a  party  to  a  suit  be  suffi- 
cient service  under  section  311  of  the  Code,  then  the 
within  bill  was  presented  in  time.  If  such  service  be  not 
sufficient  under  said  section,  then  within  bill  was  not 
presented  within  eighty  days  from  adjournment  of  court 
sine  die.  Question  is  reserved  for  decision  of  supreme 
court.''  At  the  same  time,  however,  the  judge  made  the 
following  order:  "The  within  is  all  the  evidence  offered 
and  given  by  both  parties  upon  the  trial  of  this  cause, 
and  on  the  application  of  the  defendant  herein  this  bill  of 
exceptions  is  allowed  by  me  and  ordered  to  be  made  a 
part  of  the  record  in  this  case,  subject  to  the  decision  of 
the  supreme  court  upon  question  whether  served  in  time." 
One  argument  advanced  in  support  of  the  motion  to 
quash  is  that  the  order  allowing  the  bill,  being  con- 
ditional, does  not  amount  to  a  settlement  of  the  bill.     We 
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think,  however,  that  it  should  be  treated  as  if  it  were 
imeonditionaL  There  is  no  provision  in  our  law  whereby 
a  district  judge  may  certify  a  question  to  the  supreme 
court  for  decision.  He  must  decide  all  matters  properly 
presented,  and  the  jurisdiction  of  this  court  is  to  review 
such  decisions,  and  not  to  pass  upon  controverted  ques- 
tions in  the  first  instance.  Every  decision  of  the  district 
court  is  made  "subject  to  the  decision  of  the  supreme 
court,"  if  the  parties  desire  and  take  proper  steps  to  pur- 
sue their  remedy.  Where  a  district  judge  is  in  doubt  as 
to  his  authority  to  settle  a  bill  of  exceptions,  it  is  gener- 
ally proper  for  him  to  allow  it,  so  that  if  a  review  is  de- 
sired it  may  be  had  speedily  on  motion,  and  without  re- 
sort to  an  independent  action,  as  is  necessary  in  case  of  a 
refusal.  We  therefore  treat  the  judge's  order  as  one  al- 
lowing the  bill,  and  his  certificate  as  a  finding  of  the 
facts. 

Section  311  of  the  Code  provides,  among  other  things, 
that  the  party  excepting  shall  reduce  his  exceptions  to 
writing  "and  submit  the  same  to  the  adverse  party  or  his 
attorney  of  record  for  examination  and  amendment  if  de- 
sired." The  question  is  therefore  presented  whether  leav- 
ing the  proposed  bill  at  the  office  of  the  attorney  of  record 
is  a  "submission"  thereof  to  such  attorney  within  the 
meaning  of  the  statute.  The  question  is  a  new  one  in 
this  court,  and  our  attention  has  not  been  directed  to  any 
adjudications  elsewhere  under  similar  statutes.  It  has 
been  several  times  said  that  the  object  of  the  statute  in 
requiring  a  submission  to  the  adverse  party  or  his  attor- 
ney is  to  obtain  an  accurate  bill.  {Uhling  v.  8chelknbergy 
12  Neb.,  609;  Haurard  v.  Lamaster,  13  Neb.,  221.)  In  Fitz- 
gerald V.  Brandt,  36  Neb.,  683,  there  were  several  appellees, 
whose  interests  were  diverse.  The  proposed  bill  of  ex- 
ceptions was  left  at  the  office  of  the  attorneys  for  one  ap- 
pellee, and  the  others  were  notified  that  the  bill  had  been 
left  there  for  their  examination  and  would  so  remain  for 
the  time  allowed  by  law.  It  was  held  that  this  was  not  a 
submission   within   the   statute.     A   summons   may   be 
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served  by  leaving  a  copy  thereof  at  the  usual  place  of  resi- 
dence of  the  defendant,  and  there  are  other  cases  where 
service  may  be  made  otherwise  than  by  delivery  person- 
ally to  the  party  to  be  served;  but  such  substituted  serv- 
ice is  valid  only  because  made  so  by  statute,  and  there 
can  be  no  doubt  that,  in  the  absence  of  a  statute  to  the 
contrary,  service  upon  a  person  means  personal  service, 
and  nothing  else.  This  statute  provides  that  the  pro- 
posed bill  may  be  submitted  to  the  adverse  party  or  his 
attorney  of  record,  but  provides  for  no  other  manner  of 
service.  As  has  been  said,  the  object  of  the  requirement 
is  to  obtain  an  accurate  bill,  by  giving  to  the  adverse 
party  an  opportunity  to  examine  the  proposed  bill  and 
suggest  amendments.  The  statute  permits  only  ten  days 
for  this  purpose.  Practicing  attorneys  cannot  always  be 
in  their  offices,  and  to  hold  that  a  proposed  bill  is  prop- 
erly submitted  by  leaving  it  at  the  office  of  the  attorney 
during  his  absence  might  frequently  operate  to  deprive 
him  of  the  opportunity  of  examination  and  suggesting 
amendments.  There  is  no  provision  by  which  this  period 
of  ten  days  may  be  extended.  On  the  other  hand,  the  stat- 
ute allows  the  party  i)rop()sing  the  bill  fifteen  days  from 
the  rising  of  court  in  which  to  submit  the  bill.  (Code,  sec. 
311;  First  Nat.  Bank  r.  Bartktt,  8  Neb.,  319.)  This  time 
may  be  extended  by  the  court  to  forty  days  from  the  ad- 
journment of  the  term,  and,  upon  showing  of  diligence, 
the  judge  may  extend  the  time  for  another  period  of  forty 
days.  It  would  seem,  therefore,  as  if  it  were  the  inten- 
tion of  the  legislature  to  allow  to  the  appellant  or  plaint- 
iff in  error  ample  time  to  properly  submit  the  bill,  and  to 
require  prompt  action  by  the  adverse  party  upon  its  sub- 
mission. An  inability  to  submit  the  bill  to  the  adverse 
party  or  his  attorney,  on  account  of  absence  of  the  latter, 
the  party  proposing  the  bill  having  been  diligent,  would 
undoubtedly  be  good  cause  for  extending  the  time,  and 
the  rights  of  both  parties  would  thereby  be  saved; 
whereas  giving  the  statute  such  a  construction  as  would 
be  required  to  sustain  this  bill  would  in  many  cases  de- 
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priye  a  party,  successful  in  the  district  court,  of  his  right 
to  suggest  amendments.  Opposing  the  construction  we 
have  indicated  is  the  fact  that  contingencies  may  arise 
where  it  becomes  impossible  to  submit  the  bill  within  the 
longest  period  allowed  by  statute  if  personal  service  is 
required-  The  adverse  party  may  be  a  non-resident.  His 
attorney  of  record  may  be  absent  for  a  very  extended 
period.  Such  contingencies  are,  however,  so  remote  that 
the  legislature  has  evidently  failed  to  provide  therefor, 
and  thej^  are  so  remote  that  the  court,  in  order  to  meet 
them,  should  not  adopt  a  construction  of  the  statute 
which  would  be  disastrous  to  the  rights  of  the  parties 
under  situations  frequently  arising.  The  motion  to  quash 
the  bill  is  sustained. 

The  action  was  by  the  Lancaster  County  Bank  against 
John  J.  Gillilan,  W.  G.  Houtz,  G.  M.  Lee,  C.  F.  Becker, 
and  Theodore  Horn.  Gillilan  was  the  assignee  of  Horn 
under  a  voluntary  assignment  for  creditors.  The  Lancas- 
ter Ck)unty  Bank  held  a  note,  secured  by  a  chattel  moi;t- 
gage,  executed  by  Horn  prior  to  the  assignment.  Houtz 
held  a  subsequent  mortgage  on  the  same  property.  Lee 
and  Becker  were  purchasers  of  a  portion  of  the  property 
from  the  assignee.  The  action  was  to  foreclose  the 
bank's  mortgage.  The  mortgage  of  Houtz  was  executed 
more  than  a  year  after  the  mortgage  to  the  bank,  but  was 
THorded  before  the  bank's  mortgage.  The  court,  in  re- 
sponse to  the  issues  joined,  found  that  Houtz's  mort- 
gage had  been  executed  and  filed  for  record  by  Horn  of 
his  own  motion,  purporting  to  secure  a  debt  many  times 
greater  than  the  amount  actually  due,  and  that  it  was 
executed  for  the  purpose  of  hindering  and  delaying  the 
plaintiff  in  the  collection  of  its  debt.  The  bill  of  excep- 
tions having  been  quashed,  we  must  accept  this  finding  as 
conclusive  and  as  justifying  the  decree  of  the  court  an- 
nulling Houtz's  mortgage  as  against  the  plaintiff.  Other 
findings  were  that  the  mortgage  to  the  bank  was  made 
August  19,  1890,  in  good  faith  and  for  the  purpose  of  se- 
curing a  bona  fide  debt;   that  it  was  not  filed  for  record 


172  NEBRASKA  REPORTS.  [VOL.  49 


Lancaster  County  Bank  v.  OillUan. 


until  October  30,  1891.  On  the  same  day,  but  several 
hours  later,  Horn's  assignment  was  executed  and  filed. 
It  was  further  found  that  the  sale  by  the  assignee  to  Lee 
and  Becker  was  made  long  after  the  filing  of  plaintiff's 
mortgage,  and  the  pleadings  admit  that  Lee  and  Becker 
had  actual  notice  of  the  mortgage  at  the  time  of  their  pur- 
chase. Gillilan  and  Lee  and  Becker  claim  the  property 
on  the  ground  that  the  mortgage  not  having  been  filed 
for  record  until  after  the  assignment  was  made,  the  as- 
signee, and  consequently  his  vendee,  have  a  superior 
right.  The  question  is  therefore  presented  whether,  un- 
der section  14,  chapter  32,  Compiled  Statutes,  an  unrcs 
corded  mortgage,  if  made  in  good  faith,  is  valid  as  against 
the  assignee  under  a  voluntary  assignment  for  creditors. 
Section  14  is  as  follows :  "Every  mortgage  or  conveyance 
intended  to  operate  as  a  mortgage  of  goods  and  chattels 
hereafter  made,  which  shall  not  be  accompanied  by  an 
immediate  delivery  and  be  followed  by  an  actual  and 
continued  change  of  possession  of  the  things  mortgaged, 
shall  be  absolutely  void  as  against  the  creditor  of  the 
mortgager,  and  as  against  subsequent  purchasers  and 
mortgagers  in  good  faith,  unless  the  mortgage,  or  a  true 
copy  thereof,  shall  be  filed  in  the  office  of  the  county  clerk 
of  the  county  where  the  mortgager  executing  the  same 
resides,  or  in  case  he  is  a  non-resident  of  the  state,  then  in 
the  office  of  the  clerk  of  the  county  where  the  property 
mortgaged  may  be  at  the  time  of  executing  such  mort- 
gage, and  such  clerk  shall  indorse  on  such  instrument  or 
copy  the  time  of  receiving  the  same,  and  shall  keep  the 
same  in  his  office  for  the  inspection  of  all  persons;  and 
such  mortgage  or  instrument  may  be  so  filed,  although 
not  acknowledged,  and  shall  be  valid  as  if  the  same  were 
fully  spread  at  large  upon  the  records  of  the  county." 
That  such  mortgage  is  valid  as  between  the  parties 
thereto  is  not  open  to  doubt.  {Becker  v.  Anderson,  11  Neb., 
493;  Sail  ford  v.  Mmford,  31  Neb.,  792.)  The  statute  makes 
such  unrecorded  mortgage  void  only  against  the  creditors 
of  the  mortgagor  and  against  subsequent  purchasers  and 
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mortgagees  in  good  faith.     It  is  not  contended  that  the 
assignee  is  a  subsequent  purchaser  or  mortgagee  in  good 
faith;  but  it  is  contended  that  the  assignee  ^o  far  repre- 
sents creditors  that  he  may  assert  their  rights  under  the 
statute.     Were  the  question  one  of  first  impression,  the 
writer  would  be  very  strongly  of  the  opinion  that  the  as- 
signmont  being  for  the  benefit  of  creditors,  it  should  be 
construed  as  placing  at  the  disposition  of  creditors  all 
property  which  could  in  any  manner  be  subjected  to  the 
payment  of  their  claims;  and  that  for  the  purpose  of  so 
applying  assets  the  assignee  should  be  treated  as  the  rep- 
resentative of  creditors  and  authorized  to  assert  all  their 
rights.     It  must,  however,  be  conceded  that  at  the  time 
of  the  passage  of  our  present  assignment  law,  in  1883,  it 
was  the  generally  established  doctrine  that  a  voluntary 
assignee  is  the  representative,  not  of  creditors,  but  of  the 
assignor;  that  he  takes  the  property  of  the  assignee  sub- 
ject to  all  equities  existing  against  it;   and  that  he  can 
assert,  in  the  absence  of  statutory  authority,  no  other  or 
greater  rights  than  the  assignor  might  himself  have  as- 
serted if  the  assignment  had  not  been  made.     A  review 
of  the  cases  would  not  be  suflSciently  profitable  to  justify 
the  expansion  of  the  opinion  which  would  be  necessary 
for  that  purpose.     Many  of  them  are  cited  in  the  briefs. 
The  authorities  are  not  entirely  uniform;  but  where  the 
courts  have  held  that  an  assignee  is  entitled  to  property  as 
against  a  mortgage  good  between  the  parties,  the  reason 
has  usually  been  found  in  some  particular  language  of 
acts  with  relation  to  the  execution  or  recording  of  mort- 
gages.   Thus,  in  Massachusetts  it  was  held  that  an  unre- 
corded chattel  mortgage  of  property,  the  possession  of 
which  had  not  been  delivered  to  the  mortgagee,  was  not 
valid  against  the  assignee  in  insolvency  of  the  mortgagor; 
but  this  was  under  a  statute  providing  that  such  mort- 
gages "shall  not  be  valid  against  any  person  other  than 
the  parties  thereto."    (Bingliam  v.  Jordan^  83  ]Mass.,  373.) 
It  needs  no  argument  to  point  out  the  distinction  between 
a  statute  declaring  unrecorded  mortgages  void  as  against 
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all  persons  except  parties  thereto,  and  one  declaring  them 
void  merely  as  against  creditors  and  subsequent  purchas- 
ers and  mortgagees  in  good  faith.  Still,  under  a  statute 
similar  to  that  of  Massachusetts,  the  supreme  court  of 
Rhode  Island  held  that  an  assignee  in  insolvency  was  not 
a  "person  other  than  the  parties"  to  the  mortgage  within 
the  meaning  of  the  statute,  and  that  the  mortgage  pre- 
vailed as  against  the  right  of  the  assignee.  (Wilson  v. 
EsteUy  14  R.  I.,  621.)  Aside  from  such  exceptional  cases 
as  those  to  which  we  have  alluded,  the  decisions  have 
been  quite  uniform  that  the  assignee  takes  only  the  rights 
of  the  assignor,  and  in  the  absence  of  statutory  authority 
can  assert  no  greater  rights.  This  was  the  rule  under  the 
last  federal  bankruptcy  act.  {Stvtrart  v.  PMt^  101  U.  S., 
731.)  We  begin,  then,  with  the  proposition  that  at  the 
time  our  assignment  law  was  adopted  the  almost  uniform 
rule  was  in  favor  of  the  mortgagee  as  against  the  as- 
signee. The  language  of  our  assignment  law  is  partly 
taken  from  the  last  federal  bankruptcy  act,  and  in  other 
respects  it  is  largely  modelled  upon  assignment  laws  of 
other  states.  It  is  necessary  to  presume,  therefore,  that 
the  legislature,  in  adopting  the  act,  had  in  view  the  con- 
struction placed  by  courts  of  other  jurisdictions  upon 
similar  acts.  The  legislature  must  also  be  presumed  to 
have  had  in  view  the  decisions  of  this  court  on  the  general 
subject  In  1877  there  had  been  passed  "An  act  relating 
to  volujntary  assignments  for  the  benefit  of  creditors,  and 
to  assignees  therein  named,  and  the  settlement  of  their 
accounts."   (Session  Laws,  1877,  p.  24.) 

In  lAninger  v.  Raymond,  12  Neb.,  167,  goods  had  been 
attached  in  the  hands  of  an  assignee  by  creditors  who 
justified  the  attachment  on  the  ground  that  the  assign- 
ment was  fraudulent  Four  days  prior  to  the  assignment 
the  assignor  had  delivered  promissory  notes  to  a  creditor 
in  payment  of  a  debt  much  less  than  the  face  of  the  notes. 
The  court  held  that  this  did  not  invalidate  the  assign- 
ment Discussing  the  question,  it  was  said:  "The  as- 
signee is  a  trustee  for  the  creditors.    Under  such  an  as- 
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signment  he  may  sue  for  and  recover  any  money  or  prop- 
erty belonging  to  the  trust  estate,  no  matter  where  the' 
same  may  be."  This  language  was  used  arguendo^  the 
position  of  the  court  being  that  although  the  turning  over 
of  notes  to  the  creditor  prior  to  the  assignment  may  have 
been  open  to  attack,  the  assignee  might  make  the  attack 
and  it  would  not  avoid  the  assignment.  The  question  be- 
ing as  to  the  validity  of  the  assignment,  this  expression 
was  clearly  obiterj  and  was  in  no  sense  an  adjudication 
that  the  assignee  might  maintain  such  an  action. 

In  Hottsel  v.  Cremer^  13  Neb.,  298,  a  mortgagee  replevied 
property  from  the  assignee.  The  assignee  claimed  that 
the  mortgage  was  fraudulent.  The  court  held  distinctly 
that  the  assignee  represented  simply  the  assignor,  and 
not  his  creditors,  and  that  he  could  not  defeat  the  mort- 
gage on  the  ground  that  it  was  fraudulent  as  to  creditors. 
The  question  was  there  squarely  involved  and  it  was  said 
by  Lake,  C.  J.,  commenting  on  the  statement  in  lAninger 
V.  Raynwndj  supra,  that  the  assignee  is  a  trustee  for  the 
creditors:  "That  the  very  reverse  of  this  is  the  correct 
rule  in  the  case  of  a  voluntary  assignment  is  shown  by  an 
almost  unbroken  line  of  decisions  in  the  courts  of  this 
country,  as  well  as  of  England.  ♦  ♦  ♦  Where  an  in- 
solvent makes  a  fraudulent  transfer  of  property  to  de- 
fraud his  creditors,  so  as  to  deprive  himself  of  the  right  to 
reclaim  it,  he  cannot  by  a  merely  voluntary  assignment 
give  the  assignee  that  right."  This  case  was  decided  in 
1882  and  w^as  followed  in  1883  by  the  passage  of  our  pres- 
ent assignment  law.  Therefore,  when  the  assignment 
law  of  1883  was  passed  it  had  once  been  said  by  the  court 
that  the  assignee  is  a  trustee  for  creditors,  and,  in  effect, 
that  he  might  assert  their  rights;  but  this  was  an  obiter 
dictum  and  had  been  expressly  and  very  emphatically 
overruled  in  a  case  presenting  the  question. 

The  true  rule  being  thus  established,  the  legislature 
within  a  year  passed  the  present  assignment  law,  and 
had  it  been  the  intention  of  the  legislature  to  so  change 
the  law  as  to  give  effect  to  the  rule  in  Lininger  v.  Raymond 
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and  to  abrogate  the  rule  in  HouM  v.  Cremer^  apt  language 
would  certainly  have  been  used  for  that  purpose.  It 
clearly  was  the  intention  of  the  legislature  to  in  some  re- 
spects modify  the  general  doctrine  as  established  by 
H ousel  V.  C renter.  Thus,  in  section  30  of  the  assignment 
law  (Compiled  Statutes,  ch.  6)  it  is  provided  that  if  the 
assignor  shall  have  made  any  fraudulent  conveyance  of 
his  property,  or  any  conveyance  of  the  same  for  his  own 
benefit,  the  assignee  shall,  upon  the  direction  in  writing 
of  a. majority  in  number  of  the  creditors,  owning  two- 
thirds  in  amount  of  all  the  claims  proved  against  the 
estate,  begin  and  maintain  an  action  for  the  purpose  of 
setting  said  conveyance  aside;  and  in  such  ac  tion  he  shall 
have  all  the  rights  and  be  entitled  to  all  the  remedies  of 
a  judgment  creditor  of  the  assignor.  It  was  clearly  not 
the  intention  then  of  the  legislature  to  give  the  assignee  a 
general  power  to  assert  the  rights  of  creditors.  By  the 
express  terms  of  the  act  he  may  only  attack  a  fraudulent 
conveyance  when  authorized  in  writing  by  the  required 
number  of  creditors.  Again,  by  section  42,  if  a  person, 
being  insolvent  or  in  contemplation  of  insolvency,  within 
thirty  days  before  the  making  of  an  assignment  makes  a 
sale,  assignment,  transfer,  or  other  conveyance  of  any 
part  of  his  property  to  one  who  has  then  reasonable  cause 
to  believe  him  insolvent,  or  in  contemplation  of  insolv- 
ency, and  that  such  sale  or  conveyance  is  made  with  a 
view  to  prevent  the  property  from  going  to  the  assignee^ 
such  conveyance  shall  be  void  and  the  assignee  may  re- 
cover the  proi)erty  or  the  assets  of  the  insolvent.  Here, 
again,  there  is  no  general  power  to  assert  the  rights  of 
creditors;  and  a  single  class  of  conveyances  merely  is 
declared  void  in  such  a  manner  as  to  permit  the  assignee 
to  attack  them.  So,  too,  by  section  43,  if  a  person,  being 
insolvent,  or  in  contemplation  of  insolvency,  within  thirty 
days  before  the  making  of  an  assignment  with  a  view  to 
giving  a  preference  procures  any  part  of  his  property  to 
be  attached,  sequestered,  or  seized  on  execution,  or  makes 
any  payment,  pledge,  assignment,  transfer,  or  convey- 
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ance,  the  i)erso!i  receiving  the  same  having  reasonable 
cause  to  believe  the  assignor  insolvent,  or  in  contempla- 
tion of  insolvency,  and  that  such  conveyance  is  made  in 
fraud  of  the  law,  the  same  shall  be  void  and  the  assignee 
may  recover  the  proiK^ity  or  its  value.  Here,  again,  is  a 
single  class  of  controversies  opened  up  by  statute  to  at- 
tack by  the  assignee.  There  are  no  other  similar  pro- 
visions; and  having  in  view  the  generally  established 
rule  in  other  jurisdictions  as  to  the  capacity  and  power 
of  the  assignee,  and  the  fact  that  this  court  had  within  a 
year,  in  the  clearest  terms,  established  in  this  state  the 
rule  that  the  assignee  represents  merely  the  assignor,  and 
may  not  assert  rights  peculiar  to  creditors,  we  reach  al- 
most the  certainty  of  a  mathematical  demonstration  that 
the  legislature,  by  extending  in  three  peculiar  cases  the 
powers  of  the  assignee  beyond  those  which  the  assignor 
possessed,  did  not  intend  to  extend  them  generally,  or  to 
give  to  the  assignor  the  rights  of  creditors,  except  in  the 
cases  specially  provided. 

If  doubt  remained  as  to  the  legislative  intent,  light  is 
thrown  upon  it  in  another  direction.     Some  of  the  few 
cases  extending  to  assignees  the  authority  generally  to 
assert  the  rights  of  creditors  do  so  upon  the  ground  that 
from  the  time  of  the  assignment  the  property  is  in  ctistodia 
legis,  and  creditors  are  no  longer  in  position  to  assert  their 
rights  on  their  own  behalf.     Unless,  it  is  argued,  and  with 
some  force,  the  assignee  shall  be  permitted  to  assert  for 
them  what  they  can  no  longer  assert  for  themselves,  by 
reason  of  the  assignor's  act,  their  remedy  is  lost.     A 
somewhat  similar  position  was  taken  by  this  court  in  a 
▼ery  diiDferent  transaction  in  Union  P.  R.  Co.  v.  Douglas 
County  Bank,  42  Neb.,  469.     But  by  section  33  of  the  as- 
signment law,  notwithstanding  the  assignment  or  the  fact 
that  a  creditor  has  proved  his  claim,  such  creditor  may 
pursue  any  remedy  at  law  or  in  equity  for  the  collection 
of  his  claim  against  the  assignors  or  any  of  their  estate  or 
property.     So  that  our  assignment  law  does  not  in  any- 
wise impair  the  rights  of  creditors  to  proceed  on  their 
16 
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own  behalf,  and  the  argument  referred  to  is,  under  our 
law,  entirely  without  force. 

A  few  cases  other  than  those  already  cited  seem  to  have 
some  bearing  on  the  question  and  should  be  considered. 
Thus,  in  Smith  v.  Jones,  18  Neb.,  481,  it  was  said  that 
where  a  Arm  is  insolvent  its  property  is  a  trust  fund  for 
the  benefit  of  its  creditors;  and  further,  that  while  in 
England  assignments  do  not  create  a  trust,  in  this  coun- 
try it  is  generally  held  that  a  voluntary  assignment  for 
the  benefit  of  creditors,  if  valid,  is  not  a  mere  agency  of 
the  debtor,  but  creates  trust  relations;  and  that  the  as- 
signee can  maintain  an  action  to  protect  the  trust  estate. 
Two  observations  are  to  be  made  in  regard  to  this  case. 
In  the  first  place,  it  involved  a  construction,  not  of  the 
present  assignment  law,  but  of  the  assignment  law  of 
1877,  the  assignment  in  question  having  been  made  under 
the  former  act.  It  was  decided  after  the  passage  of  the 
present  act,  and  therefore  the  legislature  could  not  have 
been  influenced,  in  passing  the  present  act,  by  anything 
in  that  case.  In  the  second  place,  the  question  involved 
was  nothing  like  that  here  presented.  The  title  to  real 
estate  had  been  taken  in  the  name  of  one  of  two  partners, 
but  it  had  been  purchased  by  partnership  funds  for  part- 
nership purposes.  It  had  been  seized  on  attachment  by 
an  individual  creditor  of  the  partner  in  whose  name  the 
legal  title  stood,  and  the  action  was  to  enjoin  the  con- 
firmation of  a  sale  made,  to  have  the  sale  set  aside  and 
the  property  applied  to  the  payment  of  firm  debts;  in 
other  words,  it  was,  in  effect,  an  action  to  declare  a  trust 
in  favor  of  the  assignors,  and  thereby  to  enforce  a  right 
which  they  themselves  would  have  had  in  the  absence  of 
the  assignment.  The  decision  did  not  extend  to  the  as- 
signee any  power  peculiar  to  creditors  and  not  possessed 
by  the  assignors  themselves.  In  Commercial  Nat  Bank  v. 
Nebraska  State  Banky  33  Neb.,  292,  the  doctrine  was  again 
asserted  that  a  voluntary  assignment  creates  a  trust  for 
the  benefit  of  creditors,  and  the  language  in  lAninger  v. 
Raymmd,  svpra^  to  that  effect  was  quoted  with  approval, 
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without  notice  of  the  fact  that  it  had  long  before  been 
distinctly  oyerraled.  The  language  was  not  particularly 
pertinent  to  the  cause,  because  the  right  of  the  assignee 
was  sustained,  not  on  the  ground  that  it  was  greater  than 
the  assignor's  right,  but  because  of  section  38  of  the  as- 
signment law,  which  gives  the  assignee  power  in  his  own 
name  to  sue  for  and  recover  all  property  which  the  as- 
signor could  have  claimed.  So  far,  then,  we  have  one 
distinct  adjudication  under  the  former  law,  that  the  as- 
signee may  not  assert  a  claim  peculiar  to  creditors,  and 
some  obiter  dicta  intimating  that  he  may,  the  conclusion  in 
each  of  the  latter  cases  being  drawn  from  the  premise 
that  the  assignment  creates  a  trust.  That  process  of 
scholastic  reasoning  whereby  a  name  is  attached  to  a 
particular  act  or  transaction,  and  then  the  particular  act 
is  lost  sight  of  and  a  deductive  process  pursued,  based  on 
a  syllogism  wherein  the  name  selected  fulfills  the  office  of 
a  middle  term,  is  always  more  or  less  dangerous,  and  the 
«Tor  into  which  courts  have  been  led  by  such  a  juggling 
with  the  term  "trust"  or  "trust  fund"  admirably  illus- 
trates the  danger  referred  to.  Such  terms  are  too  indefi- 
nite to  be  safely  used  in  such  a  manner. 

In  Brown  v.  Farmers  d  Merchants  Banking  Co.^  36  Neb., 
434,  it  was  said  by  Post,  J.,  commenting  on  Housel  v. 
CremeTy  that  "The  proposition  that  the  assignee  represents 
the  assignor  only  would  not  be  strictly  accurate  as  ap- 
plied to  the  assignment  law  of  1883."  But  this  was  by  no 
means  a  declaration  that  the  proposition  is  not  true  of 
the  act  of  1883  except  where  that  act  declares  to  the 
contrary.  The  right  was  there  asserted  under  section  42, 
already  referred  to,  and  in  cases  within  that  section,  as 
said  in  Brawn  v.  Farmers  <t  Merchants  Banking  Co.y  supra^ 
the  assignees'  rights  are  similar  to  those  of  a  judgment 
creditor.  They  are  similar  because  those  sections  make 
them  so;  and  that  was  the  effect  of  the  decision. 

In  Salladin  v.  Mitchelly  42  Neb.,  859,  it  was  again  said 
by  Post,  J.,  that  the  conclusion  of  the  court  in  favor  of 
a  right  of  set-oflf  by  a  depositor  in  an  insolvent  bank 
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against  a  debt  due  to  the  bank  was  based  on  the  rule  that 
the  assignee  ^^succeeded  to  the  rights  of  the  insolvent 
banking  company  as  they  existed  at  the  time  of  the  as- 
signment, and  no  other  or  greater  rights." 

In  Becker  v.  Anderson^  11  Neb.,  493,  it  was  held  that 
where  a  chattel  mortgage  was  void  as  against  creditors, 
the  mortgaged  property  became  assets  in  the  hands  of  an 
executor  of  the  mortgagor.  This  case  was  based  solely 
upon  the  authority  of  Kilbmtme  v.  Keller^  29  O.  St,  264. 
Ohio  is  one  of  the  states  which  have  held  that  an  assignee 
represents  creditors;  but  in  Kilbourne  v.  Keller  there  was 
a  very  cogent  dissenting  opinion.  In  Becker  v.  Anderson 
the  mortgagee  was  himself  one  of  the  executors,  and  the 
suit  was  by  creditors,  and  it  was  not  the  executors  who 
were  attacking  the  mortgage.  Therefore,  it  is  not  very 
clear  how  the  question  was  considered  involved  in  the  case. 
That  the  case  was  not  in  all  respects  carefully  considered 
is  evident  from  the  fact  that  in  Marsh  v.  Burley^  13  Neb., 
261,  an  important  point  in  Becker  r.  Anderson  was  ex- 
pressly overruled,  the  same  judge  writing  the  opinion  in 
both  cases,  and  saying  in  Marsh  v,  Byrley  that  the  state- 
ment in  Becker  v.  Anderson  had  been  made  inadvertently. 
Becker  v.  Anderson  was  also  decided  prior  to  Hoti^el  v. 
Gremer,  and  if  the  conclusion  in  Becker  v.  Anderson  is  in 
conflict  with  that  which  we  have  reached,  it  is  also  in  con- 
flict with  Housel  v.  Cremer  and  was  overruled  by  that  case. 
But  whether  or  not  Becker  v.  Anderson  is  logically  opposed 
to  our  conclusion  we  need  not  determine,  because  the 
question  now  before  us  is  one  of  statutory  construction. 
The  object  is  to  ascertain  the  intent  of  the  legislature,  and 
we  base  the  construction  given  the  statute  on  the  prin- 
ciple that  the  legislature  in  enacting  it  did  so  in  view  of 
the  construction  which  had  then  been  placed  by  this  court 
and  others  upon  similar  statutes. 

There  are  other  cases  in  which  language  appears 
which,  taken  by  itself,  might  seem  to  relate  to  the  ques- 
tion; but  the  facts  of  the  cases  render  the  subjects 
treated  so  remote  from  this  question  that  it  would  be 
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useless  to  refer  to  the  cases.  Our  conclusion  is  that,  ex- 
cept as  authorized  by  the  statute,  the  assignee  may  not 
assert  rights  beyond  those  which  the  assignor  might  have 
asserted.  The  judgment  of  the  district  court  was  in  ac- 
cordance with  this  conclusion  and  it  is  therefore 

Affirmed. 


WOiLIAM   BARTRAM  ET  AL.,  APPELLANTS,  V.  A.  J.   SHER- 
MAN, APPELLEE. 

Filed  Septembeb  16, 1896.    No.  6866. 

Conflictinif  Erldence:  Review.  This  case  prefientlng  no  qaestlons  ex- 
cept of  fact  determined  by  the  trial  court  on  conflicting  evidence^ 
the  Judgment  of  the  district  court  is  affirmed. 

Appeal  from  the  district  court  of  Gage  county.  Heard 
below  before  Hastings,  J. 

Qriggsj  Ritiaker  d  Bibby  for  appellants. 

Alfred  Hazlett  and  Fulton  Jacky  contra^ 

Ir^^ne,  C. 

A  former  appeal  in  this  case  was  dismissed  for  want 
of  a  final  judgment.  {Bartram  v.  Shernmny  46  Neb.,  713.) 
Thereafter  a  final  judgment  was  rendered  dismissing  the 
case  in  accordance  with  a  general  finding  for  defendant, 
and  the  appeal  has  been  refiled.  We  can  discover  no 
qnestions  presented  by  the  record  except  questions  of 
fact  determined  by  the  trial  court  on  substantially  con- 
flicting evidence.  In  accordance  with  the  uniform  hold- 
ing of  this  court,  the  judgment  must  therefore  be  af- 
firmed. 

Perhaps  a  further  statement  is  required  in  one  particu- 
lar. The  controversy  depends  largely  on  the  location  of 
a  quarter-section  comer.     It  is  contended  that  the  uncon- 
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tradicted  testimony  shows  that  the  government  monu- 
ment was  located  in  accordance  with  the  claims  of 
plaintiff,  and  that  this  should  control,  although  the  gov- 
ernment survey  resulting  in  its  location  was  erroneous. 
It  is  true  that  the  witnesses  agree  that  a  certain  stone 
was  found  at  the  corner  as  the  plaintiffs  claim  it  is  situ- 
ated, and  that  no  stone  was  found  at  the  point  where  the 
defendant  claims  the  corner  is  situated.  The  stone  re- 
ferred to  was,  however,  of  a  different  character  than  that 
described  by  the  field  notes  of  the  government  surv^, 
and  there  was  sufficient  evidence  from  this,  and  also  from 
its  not  being  where  the  true  monument  should  have  been 
found,  to  sustain  a  finding  that  the  stone  was  not  a  monu- 
ment 

Affirmbd. 


49    188 

U  ^  M.  E.  Herbert  v.  Henry  Wortendyke  et  al. 


W^  Filed  September  16, 1896.    No.  6759. 

49    182| 

1.  Aotion  Against  Officer:  Forum  op  Jurisdiction.    Section  B4  of  the 

Code,  providing  that  an  action  against  a  public  officer,  for  an  act 
done  by  him  under  color  of  his  office,  must  be  brought  in  the  county 
where  the  cause,  or  some  part  thereof,  arose,  applies  to  actions 
against  such  persons  begun  after  their  terms  of  office  have  ceased 
and  they  have  removed  to  another  county. 

2.  Objections  to  Jurisdiction:  Answer.  Objections  to  the  jurisdiotlou 
which  do  not  arise  upon  the  summons,  the  indorsement,  or  servloe 
thereof,  or  upon  the  face  of  the  petition,  may  be  raised  by  aa8W0r 
in  connection  with  matter  in  bar.  Hurllmrt  v.  Palmer,  39  Neb.,  15S, 
followed. 

8. : :  Authority  for  Appearance.    The  filing  of  a  pap^r 

authorizing  certain  attomejrs  to  appear  for  defendant  and  defenit 
the  action,  after  the  filing  of  an  answer  pleading  want  of  Jurisdio- 
tion,  does  not  waive  such  plea. 

4.  Trover  and  Conversion:  Non- Appearance:  Default:  Reyuew.  ^ 
verdict  for  defendants  in  an  action  of  trover  is  contrary  to  Ulw 
when  such  defendants  have  not  appeared-  and  their  default 
been  entered. 
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Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Strode,  J. 

John  H.  Ames  and  E.  F.  PettiSj  for  plaintiff  in  error. 

/.  C  Johnston^  controt. 

Irvine,  C. 

The  plaintiff  in  error  was  plaintiff  in  the  court  below 
and  the  only  attack  he  makes  upon  the  judgment  there 
in  favor  of  the  defendants  is  that  it  is  contrary  to  the  law 
and  the  evidence.  The  action  was  brought  against  Wor- 
tendyke.  Spelts,  Layne,  and  Irvine  to  recover  damages 
for  the  conversion  of  certain  chattels.  Only  Worten- 
dyke  and  Spelts  answered.  By  their  answer  they  allege 
that  on  a  certain  day  said  chattels  being  then  in  the  law- 
ful possession  of  Layne,  in  Seward  county,  they  were 
stolen  by  some  person  unknown;  that  Wortendyke  was  a 
justice  of  the  peace  for  C  precinct,  Seward  county,  and 
that  Spelts  was  a  constable  for  said  precinct.  They  then 
allege  the  making  and  filing  before  Wortendyke  of  a  com- 
plaint under  oath  and  the  issuing  by  Wortendyke  of  a 
search  warrant  in  pursuance  thereof;  that  said  warrant 
was  delivered  to  Spelts,  who  took  the  chattels  thereun- 
der, and  that  afterwards  upon  the  order  of  Wortendyke 
he  delivered  said  chattels  to  Layne;  that  neither  of  the 
said  defendants  took  such  chattels  except  while  acting 
in  his  official  capacity  by  virtue  and  under  color  of  his 
office  in  Seward  county,  and  that  none  of  the  acts  com- 
plained of  in  plaintiff^s  petition  was  done  and  performed 
in  Lancaster  county,  and  that  the  district  court  of  Lan- 
caster county  has  no  jurisdiction  of  the  case.  In  addi- 
tion to  these  averments  defendants  justify  their  acts  un- 
der the  record  pleaded,  and  generally  deny  the  averments 
of  the  petition.  The  proof  shows  that  the  acts  of  Wor- 
tendyke and  Spelts  in  the  premises  were,  as  pleaded  by 
them,  done  under  color  of  their  offices,  if  not  by  virtue 
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thereof.  Section  54  of  the  Code  of  Civil  Procedure  pro- 
vides: "Actions  for  the  following  causes  must  be  brouj^ht 
in  the  county  where  the  cause  or  some  part  thereof  arose: 
•  •  •  An  action  against  a  public  officer  for  an  act 
done  by  him  in  virtue  or  under  color  of  his  office,  or  for  a 
neglect  of  his  offl^cial  duty,"  etc.  This  case  would  seem 
clearly  to  fall  within  the  statute  quoted,  and  the  whole 
transaction  having  occurred  in  Seward  county  the  action 
should  have  been  brought  there. 

It  is  contended,  however,  that  the  proof  shows  that 
prior  to  the  commencement  of  the  action  both  Worten- 
dyke  and  Spelts  had  removed  to  Lancaster  county;  that 
the  object  of  the  statute  is  to  protect  public  officers  from 
actions  brought  elsewhere  than  where  their  official  acts 
are  performed;  and  that  where  the  action  is  brought 
after  they  have  ceased  to  be  officers,  it  is  not  within  the 
reason  of  the  statute  and  may  be  maintained  in  the 
county  of  their  residence.  This  doctrine  receives  some 
color  from  the  case  of  Hopkhiit  i\  Haywood,  13  Wend.  [N. 
Y.],  265,  which  is  cited  by  the  plaintiff  in  error.  In  that 
case  an  action  was  brought  against  a  constable  for  not 
returning  an  execution.  It  was  claimed  that  this  was  an 
action  for  a  penalty  or  forfeiture  within  the  meaning  of 
a  statute  requiring  such  actions  to  be  brought  "in  the 
county  of  which  he  was  an  officer."  The  court  first 
doubted  whether  this  was  an  action  for  a  penalty  or  for- 
feiture, and  then  quite  clearly  demonstrated  that  it  was 
not  Another  statute  required  actions  against  public 
officers  for  acts  done  by  them  by  virtue  of  their  offices  to 
be  brought  in  the  county  where  the  fact  complained  of 
happened;  but  the  court  held  that  this  statute  applied 
only  to  affirmative  acts  and  not  omissions,  and  was  there- 
fore not  applicable  to  the  case.  The  court  then  proceeded 
to  argue  that  under  the  New  York  law,  if  suit  could  not 
be  brought  in  the  county  of  the  officer's  residence,  he 
could  not  be  sued  at  all,  as  he  could  not  be  reached  by 
summons.  This  difficulty  is  not  presented  in  this  state, 
because  by  section  65  of  our  Code,  where  the  action  is 
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rightly  brought  in  any  county,  a  summons  may  be  issued 
to  any  other  county.  The  New  York  court  seems  to  have 
based  its  conclusion  largely  upon  the  ground  urged  by 
the  plaintiff  in  error,  that  when  officers  change  their  resi- 
dence and  move  into  another  county  the  reason  of  the 
statute  "ceases  to  a  great  extent"  But  by  reason  of  sec- 
tion 65  of  our  Code  affording  a  remedy  which  could  not  be 
had  in  New  York,  the  reason  of  the  New  York  court  for 
holding  the  statute  inapplicable  here  ceases  altogether. 
It  is  further  contended  that  the  defendants  waived 
their  objection  to  the  jurisdiction  by  pleading  generally 
to  the  merits.  It  was  held  in  Kane  v.  Union  P.  R.  Co.y  5 
Neb.,  105,  that  the  voluntary  appearance  and  pleading  to 
the  merits  by  one  sued  for  acts  done  under  color  of  his 
office  waives  objections  to  the  jurisdiction  of  the  court. 
We  may  assume  that  that  case  correctly  holds  that  sec- 
tion 54  of  the  Code  relates  to  jurisdiction  of  the  person 
and  not  to  jurisdiction  of  the  subject-matter,  and  that 
such  an  action  is  transitory  in  its  character  notwithstand- 
ing the  section  referred  to;  but  so  far  as  the  case  holds 
that  pleading  to  the  merits  waives  the  question  of  juris- 
diction, it  has  been  overruled  by  Hurlburt  v.  Painter^  39 
Neb.,  158.  In  that  case  the  whole  subject  was  very 
carefully  considered  and  the  elaborate  discussion  of  au- 
thorities by  Commissioner  Ryan  renders  any  further  con- 
sideration here  unnecessary.  Hurlburt  v.  Painter  was 
followe<l  and  reaffirmed  in  Anheuser-Busch  Brewing  Asso- 
datum  V.  Peterson^  41  Neb.,  897.  It  is  established  by  these 
cases,  in  accordance  with  the  plain  language  of  sections 
94  and  96  of  the  Code  of  Civil  Procedure,  that  where  a 
want  of  jurisdiction  does  not  appear  on  the  face  of  the 
record  it  may  be  pleaded  by  answer  in  connection  with 
pleas  in  bar.  Here  the  petition  was  one  in  trover,  and 
the  facts  disclosing  the  want  of  jurisdiction  did  not  ap- 
pear on  the  face  of  the  record.  About  seven  months  after 
the  answer  was  filed  there  was  filed  the  following:  "We 
hereby  authorize  Bush  and  Comstock  to  appear  for  us  in 
the  above  entitled  action  as  our  attorneys  and  to  take 


186  NEBBASKA  REPORTS.  [Vol.  49 


Herbert  ▼.  Wortendyke. 


charge  of,  manage,  and  defend  the  same  in  our  behalf 
This  was  signed  by  Wortendyke  and  Spelts.  It  is  con- 
tended that  this  waived  the  question  of  jurisdiction.  It 
was  not  strictly  an  appearance  but  a  power  of  attorney 
to  make  an  appearance.  But  aside  from  that,  if  want  of 
jurisdiction  of  the  person  may  be  averred  by  answer  in 
connection  with  pleas  at  bar,  it  follows  that  one  has  the 
right  at  the  same  time  to  defend  to  the  merits  and  to  the 
jurisdiction,  and  we  cannot  see  that  this  paper  was  any 
more  a  general  appearance  than  appearing  at  the  trial 
and  defending  to  the  merits.  For  the  foregoing  reasons 
we  think  the  district  court  of  Lancaster  county  was 
shown  by  the  evidence  to  be  without  jurisdiction  so  far  as 
Wortendyke  and  Spelts  were  concerned.  The  verdict  and 
judgment  were  therefore  sustained  by  the  evidence  in 
this  respect,  and  comment  on  the  merits  of  the  case  would 
be  useless  and  perhaps  prejudicial. 

The  verdict  and  judgment  were  generally  for  all  the 
defendants.  As  to  Layne  and  Irvine,  it  was  contrary  to 
law.  They  made  no  appearance  and  their  default  had 
been  entered.  No  issues  were  therefore  presented  en- 
titling theni  to  a  judgment.  The  plaintiff  was  on  their 
default  entitled  to  an  assessment  of  damages  and  judg- 
ment against  them.  As  to  Layne  and  Irvine,  the  action 
was  purely  one  in  trover  and  not  within  the  provisions  of 
section  54,  and  the  court  therefore  had  jurisdiction  in 
their  case.  The  judgment  as  to  Wortendyke  and  Spelts 
is  affirmed,  and  as  to  Layne  and  Irvine  it  is  reversed  and 
the  cause  remanded  for  further  proceedings. 


Judgment  accordingly. 
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John  J.  Sohott,  appellant,  v.  L.  P.  Dosh  bt  al., 

APPELLEES. 

Filed  September  16, 1896.    No.  6629. 

Deeds:  Quttcxaim  Deeds:  Registration:  QuiErmo  Title.  The  holder 
of  a  quitclaim  deed,  properly  recorded,  who  purchases  in  good 
fiaith  and  without  notice  of  a  prior  unrecorded  conveyance,  takes 
the  title  in  preference  to  the  grantee  under  such  unrecorded  con- 
reyance. 

Appeal  from  the  district  court  of  Nuckolls  county. 
Heard  below  before  Hastings,  J. 

See  opinion  for  references  to  authorities. 

Jokn  H,  Ames  and  E.  F.  PettiSy  for  appellant. 

Montgomery  d  Hallj  contra. 

Irvine,  0. 

This  action  was  by  Schott  against  L.  P.  Dosh,  J.  R 
Dosh,  and  James  K.  O.  Sherwood,  to  quiet  title  to  land 
described  as  the  west  one-half  of  section  31,  township  3 
north,  of  range  8  west,  in  Nuckolls  county.  The  only 
defendant  to  answer,  and  the  only  one  referred  to  in  the 
decree,  is  Sherwood,  and  it  is  not  necessary  to  consider 
any  rights  except  those  existing  as  between  him  and  the 
plaintiff.  It  is  conceded  that  a  patent  was  issued  convey- 
ing the  land  in  controversy  to  George  L.  Bittenger.  The 
plaintiff  claims  under  a  deed  from  Bittenger  and  wife  to 
him,  dated  June  23,  1870.  This  deed  was  not,  however, 
recorded  until  June  23, 1890,  and  was  not  even  then  enti- 
tled to  record  for  want  of  a  certificate  of  acknowledg- 
ment Sherwood  deraigns  his  title  as  follows:  A  quit- 
claim deed  from  Bittenger  and  wife  to  L.  P.  Dosh,  dated 
August  22, 1882,  recorded  September  19, 1882.  Warranty 
deed  from  L.  P.  Dosh  and  wife  to  J.  R.  Dosh,  dated  Oc- 
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tober  27,  1882,  recorded  November  20,  1882.  Warranty 
deed  from  J.  R.  Dosh  and  wife  to  Sherwood,  dated  Janu- 
ary 13,  1883,  recorded  April  24,  1885.  Subsidiary  to  the 
latter  chain  of  conveyances  are  certain  tax  deeds,  fol- 
lowed by  conveyances  to  L.  P.  Dosh  and  Sherwood  by  the 
grantees  named  therein.  While  these  tax  deeds  are  ma- 
terial on  the  question  of  evidence  hereinafter  discussed^ 
it  is  conceded  that  they  are  on  their  face  void  and  may 
be  excluded  in  tracing  the  title.  On  appropriate  plead- 
ings, the  answer  of  Sherwood  praying  for  cross-relief,  the 
court  found  generally  in  favor  of  Sherwood  and  entered 
a  decree  quieting  title  in  him.  From  this  the  plaintiff 
appeals. 

The  questions  presented  by  the  record  are  as  follows: 
First — Does  a  quitclaim  deed,  properly  recorded,  in  favor 
of  one  who  purchases  in  good  faith  and  without  notice  of 
a  prior  unrecorded  conveyance,  take  precedence  of  such 
conveyance?  Second — If  so,  does  the  evidence  in  this 
case  sustain  the  finding  of  the  trial  court  that  Sherwood 
was  such  a  bona  fide  purchaser  without  notice?  Third — 
If  the  first  question  should  be  answered  in  the  negative, 
are  subsequent  grantees  under  deeds  of  warranty  subject 
to  outstanding  equities  because  of  a  remote  quitclaim 
deed  in  their  chain  of  title?  On  the  authority  of  Snoicden 
V.  TyleVy  21  Neb.,  199,  the  case  might  probably  be  solved 
in  favor  of  the  defendant  on  the  last  question,  regardless 
of  the  others;  but  for  several  reasons  we  shall  consider 
the  first  two  stated.  One  reason  is  that  while  the  first 
question  has  several  times  been  brought  to  the  attention 
of  the  court,  the  cases  have  always  been  complicated  by 
facts  which  have  rendered  an  authoritative  decision  im- 
possible, and  the  dUia  which  have  been  expressed  have 
not  served  to  remove  the  generally  prevailing  doubt  on 
this  question  of  very  apparent  practical  importance.  The 
second  reason  is  that  in  many,  and  in  fact  all  the  earlier, 
cases  holding  that  the  grantee  under  a  quitclaim  deed  is 
not  in  such  case  entitled  to  protection  the  reason  given  is 
that  such  a  deed  does  not  purport  to  convey  the  fee  or 
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even  limit  the  estate,  but  merely  to  release  any  claim 
which  the  grantor  may  have.  If  this  reason  be  well 
founded,  then  it  seems  illogical  to  hold  that  a  remote 
grantee  obtains  any  greater  title  than  the  immediate 
grantee,  both  claiming  through  a  deed  which  purports  to 
convey  the  same  interest.  We  shall  direct  our  attention, 
therefore,  to  the  first  question,  and  in  the  first  place  to  a 
consideration  of  the  former  expressions  of  this  court 

In  Lincoln  Building  d  Savings  Association  v.  Hass^  10 
Neb.,  581,  it  was  said:  "The  effect  of  this  quitclaim  deed 
was  only  to  pass  the  naked  legal  title,  and  changed  no 
eqnities  of  the  parties."  A  consideration  of  the  case  dis- 
closes that  no  interest  whatever  appeared  of  record  or 
otherwise  in  the  grantor,  a  deed  whereby  it  was  intended 
to  convey  an  interest  by  mistake  omitting  the  land  in 
controversy  from  the  description.  The  question  was  be- 
tween the  grantee  under  the  quitclaim  deed  and  a  mort- 
gage? from  the  same  grantor.  No  protection  was  claimed 
under  the  recording  acts  and  th^  derision  was  wholly 
foreign  thereto.  We  refer  to  the  case  only  because  it  is 
cited  in  argument,  and  because  it  has  been  several  times 
cited  as  supporting  the  doctrine  that  the  grantee  under  a 
quitclaim  deed  is  not  protected. 

In  Hoyi  v.  Schuyler j  19  Neb.,  652,  it  was  held  that  there 
was  a  record  of  the  prior  deed  sufficient  to  impart  notice. 
It  was  also  stated  that  it  neither  was  alleged  in  the  peti- 
tion nor  claimed  in  the  brief  that  the  appellant  was  a 
hmia  fide  purchaser.  Therefore,  the  following  statement 
of  the  court  was  merely  obiter^  that  "the  form  of  the  con- 
veyance repels  the  inference  of  a  bona  fide  purchaser;"  as 
was  also  the  further  statement  that  the  plaintiff  "merely 
took  the  interest  of  Carter,  and  as  he  had  previously  con- 
veyed all  his  right,  title,  and  interest  in  the  lot,  the 
grantee  under  the  second  deed  took  nothing."  Never- 
theless, the  court,  evidently  for  the  purpose  of  preventing 
these  oHier  dicta  from  being  taken  as  announcing  an  ab- 
solute rule,  added  that  "a  party  who  claims  title  under  a 
quitclaim  deed  from  one  who  had  formerly  conveyed  his 
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title  to  another,  and  the  effect  of  which  will  be  to  deprive 
the  first  grantee  of  his  title,  must  make  a  clear  case  of 
bona  fides  on  his  part  before  his  title  will  be  sustained." 

In  Snowdm  v.  Tyler ^  21  Neb.,  199,  remote  grantees  under 
a  deed  of  quitclaim  were  protected.  It  was  claimed  that 
the  quitclaim  deed  passed  no  title  and  that  therefore 
none  passed  under  deeds  from  the  grantee  therein.  The 
court  said:  "The  rule,  no  doubt,  is  that  a  person  who  pur- 
chases of  another  real  estate,  and  receives  a  quitclaim 
deed  only  therefor,  is  bound  to  inquire  and  ascertain  at 
his  peril  what  outstanding  equities  exist,  if  any,  against 
the  title.  •  ♦  •  We  are  not  prepared  to  hold,  how- 
ever, that  a  quitclaim  deed,  where  the  grantor  has  already 
conveyed,  will  not  in  any  case  convey  title.  *  ♦  •  It 
is  the  policy  of  the  law  that  titles  to  real  estate  shall  be- 
come matters  of  certainty  as  far  as  possible,  and  that  one 
who  acts  in  good  faith  in  purchasing,  and  pays  the  value 
of  the  property,  shall  be  protected  in  his  purchase."  The 
court  therefore  put  the  protection  of  remote  grantees  not 
upon  the  illogical  ground  that  while  a  quitclaim  deed 
purports  to  and  does  only  pass  the  grantor's  estate,  the 
magic  of  a  covenant  of  warranty  in  a  subsequent  deed 
will  enlarge  that  estate  beyond  what  the  first  deed  pur- 
ports to  convey,  but  the  conclusion  was  placed  upon  the 
logical  ground  that  one  who  finds  a  complete  chain  of 
conveyances  to  his  grantor,  without  apparent  defects  and 
without  notice  of  outstanding  equities,  and  who  pays 
value,  will,  under  the  recording  acts,  be  protected.  This 
logic  applies  as  well  to  immediate  grantees  as  to  a  remote 
grantee. 

In  Lavender  v.  Holmes^  23  Neb.,  345,  the  subject  was 
again  considered,  many  of  the  cases  reviewed,  and  the 
conclusion  reached  that  "while  we  concede  it  to  be  the 
general  rule  as  stated  by  the  authors  above  cited,  that 
a  purchaser  who  acquires  title  by  a  quitclaim  deed  is  not 
a  bona  fide  purchaser  without  notice  of  existing  equities, 
yet  we  think  it  is  sufficiently  shown  that  there  are  excep- 
tions to  this  rule,  and  that  this  case  falls  within  the  ex- 
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ception.^'  This  was  not,  however,  a  case  involving  a  con- 
stmction  of  the  recording  acts. 

In  Pleasants  v.  Blodgett,  32  Neb.,  427,  the  language  al- 
ready quoted  from  Hoyt  v.  Schxnjler^  supra^  to  the  effect 
that  a  conveyance  by  quitclaim  "repels  the  inference  of  a 
h(ma  fide  purchaser,"  was  repeated;  but  the  holding  of  the 
court  was  that  the  grantee  had  actual  notice  of  the  ad- 
Terse  claim.  This  was  also  the  doctrine  of  the  court  on 
the  rehearing  of  the  same  case  (39  Neb.,  741), 

A  case  much  relied  on  by  the  appellant  is  Bowman  v. 
Griffith^  35  Neb.,  361;  but  a  careful  examination  of  the 
case  convinces  us  that  it  is  entirely  without  application. 
It  is  true  that  one  of  two  reasons  given  for  not  holding 
that  an  estoppel  in  pais  existed  against  a  grantor  was 
that  the  grantee  had  accepted  a  quitclaim  deed;  but  no 
question  was  involved  of  the  construction  of  the  record- 
ing act,  and  the  reasons  for  enforcing  an  estoppel  in  pais^ 
which  would  produce  an  effect  equivalent  to  a  covenant 
for  title,  are  quite  different  from  those  which  control  the 
construction  of  the  recording  act  The  case  was  very 
complicated  in  its  facts,  and  we  cannot  hope  to  state  it 
more  briefly  than  it  is  stated  in  the  lucid  language  of  the 
anthor  of  the  opinion.  Space  does  not  permit  that  we 
should  repeat  this  statement  to  show  the  inapplicability 
of  the  case.  Suffice  it  to  say  that  the  question  there  pre- 
sented was  whether  one  who  had  accepted  a  deed  con- 
taining recitals  showing  that  it  was  made  to  correct  a 
former  deed  purporting  to  convey  land  which  had  in  fact 
been  conveyed  to  another  person,  could  set  up  title  as 
against  that  other  person,  and  contrary  to  the  terms  of 
the  deed  which  he  had  accepted. 

The  foregoing  review  we  think  shows  that  while  the 
court  has  expressed  itself  to  the  effect  that  a  quitclaim 
deed  passes  no  more  than  the  grantor's  present  interest, 
this  expression  has  been  used  to  state  a  general  truth  and 
not  as  a  construction  of  the  recording  act,  and  that  so 
far  as  concerns  the  rights  of  a  grantee  under  a  quitclaim 
deed  by  virtue  of  the  recording  act,  the  court,  while  inti- 
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mating  that  the  tender  of  a  quitclaim  deed  puts  a  pur- 
chaser on  inquiry,  has  nevertheless  always  intimated  that 
on  proof  of  bona  fides  he  is  entitled  to  protection;  and  in 
one  case,  at  least,  has  afforded  him  protection. 

Cases  elsewhere  are  conflicting.  In  some  states  it  is 
held  that  a  quitclaim  deed  conclusively  charges  the 
grantee  with  notice  of  outstanding  equities,  including 
prior  unrecorded  conveyances.  {SmitVs  Heirs  v.  Branch 
Bank  at  MobilCy  21  Ala.,  125;  Leland  v.  TsenbecJc,  1  Ida.,  469; 
McAdow  V.  Blacky  6  Mont.,  601;  Snow  v.  Lake,  20  Pla., 
656.)  To  these  may  be  added  some  others,  but  they  re- 
quire comment  Woodfolk  v.  Blount^  3  Hayw.  [Tenn.],  146, 
frequently  cited  as  sustaining  that  view,  really  leaves  the 
question  undecided.  In  Bragg  v.  Paulky  42  Me.,  502,  the 
conveyance  was  a  mortgage  to  secure  a  past  debt,  and  the 
court  held  that  this  did  not  constitute  a  purchase  for  a 
valuable  consideration.  Marshall  v.  Roberts^  18  Minn., 
405,  was  based  on  the  construction  of  a  peculiar  statute, 
and  Oregon  having  adopted  the  same  statute  {Baker  v. 
Woodwardj  12  Ore.,  3),  follows  the  Minnesota  case  in  its 
construction.  The  effect  of  the  Minnesota  decision  was, 
however,  to  induce  the  legislature  to  amend  the  statute; 
and  since  the  amendment  the  Minnesota  court  has  held 
that  a  quitclaim  deed  stands  on  the  same  footing  as  any 
other  conveyance.  (Strong  v.  Lipw,  38  Minn.,  315.)  In 
South  Dakota  the  author  of  the  principal  opinion  an- 
nounces the  rule  that  a  quitclaim  deed  charges  a  pur- 
chaser with  notice;  but  Judge  Corson  dissented  on  this 
point,  and  Judge  Kellani  only  concurred  on  the  ground 
that  there  was  actual  notice.  The  court  was  composed 
of  but  three  judges.  (Parker  v.  Randolph^  59  N.  W.  Rep, 
[S.  Dak.],  722.)  In  Michigan  the  court  was  once  evenly 
divided  on  the  question.  Chief  Justice  Cooley  and  Judge 
Sherwood  holding  that  the  quitclaim  deed  afforded  pro- 
tection. Judges  Campbell  and  Champlin  holding  that  it 
did  not.  (Deveaux  v.  Fosbender^  57  Mich.,  579.)  Recently, 
however,  an  unanimous  court  has  adopted  the  view  of 
Judges  Campbell  and  Champlin.     (Peters  r.  Cartier,  80 
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Mich.,  124.)  Texas,  after  much  vacillation  and  without 
any  careful  discussion  of  the  authorities  elsewhere,  has 
adopted  a  similar  view,  but  restricted  it  closely  to  a  tech- 
nical release  as  distinguished  from  a  deed  of  bargain  and 
sale  without  covenants.  (Richardson  v.  Levi,  67  Tex.,  359.) 
Nearly  all  the  recent  cases  adopting  the  view  which  we 
ha?e  been  discussing  cite  the  case  of  Johnson  v.  Willi^xmSj 
37  Kan.,  179.  This  case  cited  most  of  the  authorities 
then  existing,  and  held  that  one  who  claims  under  a  quit- 
claim deed  is  not  a  hona  fide  purchaser  with  respect  to 
outstanding  equities  shown  by  the  records,  or  which  are 
discoverable  by  the  exercise  of  reasonable  diligence  on 
making  proper  examination  and  inquiries.  It  admit- 
ted that  a  purchaser  under  a  quitclaim  deed  may  be  a 
Ima  fide  purchaser  with  reference  to  a  prior  unrecorded 
deed  of  which  he  has  no  notice. 

On  the  other  hand,  the  following  cases  hold,  and  we 
think  with  better  reason,  that  there  is  no  distinction  as 
to  the  form  of  conveyance;  that  in  this  country  and  in 
modem  times  a  deed  of  quitclaim  is  not  merely  a  release, 
but  operates  to  pass  the  grantor's  title,  even  to  one  who 
could  not  at  common  law  accept  a  release;  that  the  re- 
cording acts  draw  no  distinction;  that  under  them  the 
questii,u  is  not  under  what  form  of  conveyance  one  claims, 
but  whether  one  is  a  bona  fi4e  purchaser,  and  that,  there- 
fore, the  holder  of  a  quitclaim  deed  is  entitled  to  the  same 
protection  as  one  under  a  deed  of  bargain  and  sale  or 
containing  covenants  of  w^arranty:  Moelle  v.  Sherwood, 
148  U.  S.,  21;  Wilhelm  v.  Wilken,  44  N.  E.  Rep.  [N.  Y.],  82; 
Grafv.  Middleton,  43  Cal.,  341;  Bradhury  v.  Davis,  5  Colo., 
265;  Brown  v.  Banner  Coal  d  Coal  Oil  Co.,  97  111.,  214; 
Chapman  v.  Sims,  53  Miss.,  154;  Willingham  v.  Hardin,  75 
Mo.,  429;  Cutler  v.  James,  64  Wis.,  173.  In  several  of  tlie 
states  the  cases  cited  overrule  earlier  cases  holding  the 
contrary  view.  The  tendency  of  the  decisions  is  uni- 
formly in  favor  of  the  quitclaim  deed,  except  in  Iowa, 
where  it  was  formerly  held  that  the  holder  thereof  was 
protected  and  it  is  now  held  that  he  is  not.  {PettingUl 
17 
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V.  Deviiiy  35  la.,  344;  Steele  v,  Siomc  Valley  Bank^  79  la., 
339.) 

The  question  has  been  so  much  discussed  that  any  ex- 
tended inquiry  into  the  reasons  would  not  be  novel.  Those 
given  in  support  of  the  rule  denying  quitclaim  deed  pro- 
tection are  two  in  number.  The  first  we  have  already 
alluded  to: — Such  a  deed  does  not  purport  to  convey  any 
definite  estate,  but  merely  the  grantor^s  interest.  This 
reason  refers  back  to  the  obsolete  doctrine  of  common  law 
releases.  In  modem  law  it  is  not  supposed  in  any  caae 
that  a  grantor  is  conveying  more  than  he  owns.  Our 
statute  provides  that  every  conveyance  shall  pass  all  the 
grantor's  interest,  unless  a  contrary  intent  can  be  rea- 
sonably inferred  from  the  terms  used.  (Compiled  Stat- 
utes, ch.  73,  sec.  50.)  There  is  nothing,  therefore,  in  the 
fact  that  a  grantor  only  purports  to  convey  his  interest 
which  should  charge  a  purchaser  with  notice  of  a  prior 
unrecorded  conveyance.  The  other  reason  given  is  that 
the  fact  that  the  grantor  declines  to  warrant  the  title  is 
enough  to  arouse  suspicion.  This  may  or  may  not  be 
true  according  to  circumstances.  So  far  as  the  reason 
has  any  force  generally  it  seems  to  be  fairly  met  by  the 
suggestion  of  Mr.  Rawle  in  his  work  on  Covenants  for 
Title,  that  the  fact  that  a  personal  covenant  is  required 
is  itself  a  circumstance  casting  suspicion  upon  the  title 
conveyed.  A  conveyance  by  quitclaim  is  by  no  means 
uncommon  in  modern  times  when  there  are  no  outstand- 
ing equities;  and  it  is  certainly  a  conceivable  case  that  a 
man  may  be  willing  to  accept  such  a  conveyance,  for  the 
very  reason  that  he  is  confident  that  he  obtains  a  perfect 
title  which  would  render  covenants  of  no  service.  Aside 
from  the  foregoing  reasons  for  denying  a  quitclaim  deed 
protection,  the  cases  holding  that  doctrine  nearly  all  de- 
pend for  their  support  upon  certain  dieta  in  the  supreme 
court  of  the  United  States,  notably  the  case  of  May  t?.  IjC 
Vlairv,  11  Wall.  [U.  S.],  217.  Judge  Brewer,  in  the  dis- 
trict court  for  this  district,  in  the  absence  of  a  direct  ad- 
judication by  this  court,  felt  constrained  to  follow  these 
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dkta  in  Hastings  v.  Nisserij  31  Fed.  Rep.,  597;  but  in  Sher- 
UH)od  V.  MaellCj  36  Fed.  Rep.,  478,  a  case  precisely  like  that 
before  us,  and  involving  some  of  the  same  conveyances, 
he  resolved  it  in  favor  of  Sherwood,  intimating  a  doubt 
as  to  the  general  application  of  the  old  rule,  but  basing 
his  decision  on  the  ground  that  Snowden  v.  Tyler^  supnij 
protected  a  remote  grantee.  This  case  went  to  the  su- 
preme court  of  the  United  States  (148  U.  S.,  21),  and  was 
there  affirmed.  Judge  Brewer  concurring,  on  the  broad 
ground  that  the  receipt  of^t-quitclaim  deed  does  not  pre- 
?ent  a  party  from  becoming  a  bona  /^^e  holder^  and  that 
the  previous  dicta  of  the  court  were  not  sound  in  princi- 
ple. 

Section  45,  chapter  73,  Compiled  Statutes,  defines  a 
purchaser  as  embracing  "every  person  to  whom  any  real 
estate  or  interest  therein  shall  be  conveyed  for  a  valua- 
ble consideration."  The  term  "deed"  is  defined  in  sec- 
tion 46  as  embracing  every  instrument  in  writing  by 
which  any  real  estate  or  interest  therein  is  created, 
aliened,  mortgaged,  or  assigned,  or  by  which  the  title  to 
any  real  estate  may  be  affected  in  law  or  equity,  except 
last  wills,  and  leases  for  one  year  or  for  a  less  time.  The 
recording  act  (Compiled  Statutes,  ch.  73,  sec.  16)  provides 
that  deeds  shall  take  effect  and  be  in  force  from  and 
after  the  time  of  delivering  the  same  to  the  register  of 
deeds  for  record,  and  not  before,  as  to  all  creditors  and 
subsequent  purchasers  in  good  faith  without  notice;  and 
such  deeds,  mortgages,  or  other  instruments  shall  be  ad- 
judged void  as  to  all  such  creditors  and  subsequent  pur- 
chasers without  notice,  whose  deeds,  mortgages,  and 
other  instruments  shall  be  first  recorded.  In  view  of  the 
definitions  given  of  "deed"  and  "purchaser,"  we  cannot 
hold  that  section  16  does  not  apply  to  the  grantee  under 
a  quitclaim  deed  without  a  judicial  amendment  of  the 
plain  language  of  the  statute. 

This  brings  us  to  the  question  of  fact.  Does  the  evi- 
dence sustain  the  finding  that  Dosh  was  an  innocent 
purchaser  from  the  patentee?    We  have  no  hesitation  in 
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Baying  it  does.  The  evidence  discloses  that  before 
Bittenger  obtained  a  patent  for  the  land  he  went  to  Penn- 
sylvania, where  he  made  a  sale  of  it  to  Schott.  The  con- 
veyance to  Schott  was  not  recorded  and  the  land  re- 
mained wild  and  unoccupied  until  shortly  before  this 
action  was  commenced.  Taxes  accumulated  and  the  land 
was  sold  therefor  to  one  Furst  A  tax  deed  was  issued  to 
him.  Several  years  thereafter  Furst  conveyed  to  Dosh, 
Dosh  paying  him  $1,350  for  the  land.  At  this  time  it  was 
stipulated  that  the  land  was  worth  ?1,440.  Dosh  testi- 
fies that  before  he  purchased  he  went  to  Nuckolls  county 
and  looked  at  the  land,  which  was  at  that  time  open,  un- 
occupied prairie.  He  also  examined  the  record  as  to  the 
title  and  found  the  patent  title  in  Bittenger,  whom  he 
found  afterwards  and  from  whom  he  obtained  a  quitclaim 
deed  for  JIOO.  He  had  theretofore  made  his  contract  with 
Furst  Dosh  lived  in  Iowa,  where  tax  titles  were  re- 
garded as  good,  and  supposed  the  title  he  had  acquired 
from  Furst  was  good.  He  paid  Bittenger  for  his  title 
because  he  thought  he  would  perfect  thereby  his  title  to 
the  land  and  make  it  more  readily  salable.  It  is  argued 
that  his  testimony  as  to  finding  the  title  in  Bittenger  is 
false,  because  the  patent  of  Bittenger  was  not  recorded  in 
Nuckolls  county  at  that  time.  It  will  be  observed,  how- 
ever, that  he  does  not  testify  that  he  ascertained  the  title 
solely  from  the  county  records  of  Nuckolls  county.  His 
testimony  is  that  he  went  to  Nuckolls  county  to  look  at 
the  land  and  found  it  unoccupied,  and  that  he  examined 
"the  records,"  without  saying  what  records,  and  found 
the  patent  title  in  Bittenger.  He  was  not  cross-examined 
upon  this,  and  we  cannot  presume  that  he  committed 
perjury  mei*ely  because  the  Nuckolls  county  records  did 
not  then  disclose  title  in  Bittenger.  It  appeared  from 
them  at  that  time  that  the  title  was  in  the  United  States, 
and  an  examination  of  the  records  of  the  land  office  would 
have  disclosed  title  in  Bittenger,  as  Dosh  testified  he 
found  it.  The  maxim  that  ignorance  of  the  law  excuses 
no  one,  is  not  so  broad  in  its  application  that  a  mistake 


Vol.49]  SEPTEMBER  TERM,  1896.  197 


Schott  y.  Dosh. 


of  law  cannot  be  shown  in  evidence  for  the  purpose  of  as- 
certaining the  state  of  one's  mind  or  one's  motive.  At 
the  time  in  question  the  effect  of  a  tax  deed  in  this  state 
was  doubtful.  Dosh,  living  in  Iowa,  might,  as  he  testi- 
fies he  did,  place  more  reliance  on  the  tax  title  than  the 
law  of  this  state  warranted.  He  paid  almost  the  full 
value  of  the  land  to  the  tax  purchaser.  There  would  be 
nothing  in  the  fact  that  the  patentee,  who  had  apparently 
neglected  the  land  for  twelve  years,  was  willing  to  convey 
to  him  for  a  small  sum,  which  would  be  calculated  to  ap- 
prise him  of  a  prior  unrecorded  conveyance.  Especially 
is  this  true  in  view  of  the  fact  that  by  proper  litigation 
between  him  and  the  patentee  he  would  be  entitled  to  sub- 
rogation at  least  to  the  whole  tax  claim;  and  the  ex- 
istence of  the  outstanding  tax  title  which  he  bought 
would  sufficiently  account,  if  investigation  were  neces- 
sary, for  the  tender  to  him  of  a  quitclaim  deed  instead  of 
one  with  covenants  of  warranty.  It  would  tax  the  pa- 
tience of  any  one  at  all  familiar  with  the  history  of  such 
transactions  in  this  state  to  argue  that  there  was  any- 
thing unusual,  suspicious,  or  calculated  to  inform  a  per^ 
son  of  outstanding  equities,  in  the  fact  that  a  deed  of 
quitclaim  was  tendered  under  such  circumstances.  The 
evidence  is  in  these  respects  uncontradicted.  The  court 
found  that  Dosh  was  an  innocent  purchaser.  On  appar- 
ently the  same  state  of  evidence  on  some  of  the  same  con- 
veyances the  supreme  court  of  the  United  States  unani- 
mously held  the  same.  We  cannot  disturb  the  finding 
and  we  think  it  is  right. 

It  is  suggested  at  the  close  of  the  brief  of  the  appellant 
that  the  trial  in  the  district  court  was  formal  only  and 
that  the  judgment  "was  in  fact,  though  not  of  record, 
entered  practically  by  consent,  so  as  to  make  a  record  re- 
viewable by  this  court."  We  must,  however,  give  the 
finding  of  the  trial  court  the  effect  which  the  record  enti- 
tles it  to.  If  it  is  true  that  the  finding  was  made  prac- 
tically by  consent,  as  the  appellant  states,  the  record 
should  have  so  disclosed,  and  that  would  have  precluded 
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the  plaintiff  from  any  right  to  review.  Not  so  appearing 
of  record,  we  must  presume  the  judgment  was  the  delib- 
erate judgment  of  the  trial  court,  on  the  issues  joined. 

Affirmsd. 


John  B.  Merrill  et  al.  v.  Equitable  Farm  &  Stock 
Improvement  Company. 

Filed  September  16, 1896.    No.  6697. 

1,  Bin  of  Exceptions:  Authentication  of  Documents.    To  authenti- 

cate a  document  attached  to  a  transcript  as  the  bin  of  exceptions 
settled  in  the  case  a  certificate  of  the  clerk,  under  the  seal  of  the 
district  court,  identifying  the  document  as  the  original,  or  a  copy 
of  the  bill  of  exceptions,  is  essential. 

2.  Instructions:  Exceptions:  Review.    The  propriety  of  an  instruction 

cannot  be  reviewed  unless  the  record  discloses  that  the  giving  of 
the  instruction  was  excepted  to  by  the  complaining  party. 

S.  Pleading:  Judgment:  Review.  When  the  sufficiency  of  a  petition  Is 
not  attacked  until  after  judgment,  all  reasonable  intendments 
should  be  indulged  in  support  of  the  judgment. 

Error  from  the  district  court  of  Box  Butte  county. 
Tried  below  before  Bartow,  J. 

R.  C.  Nolemariy  for  plaintiffs  in  error. 

Simonson  &  Sullivan  and  Grimes  &  Wilcox^  contra. 

Irvine,  C. 

This  was  an  action  of  replevin  by  the  Equitable  Farm 
&  Stock  Improvement  Company,  limited,  against  John 
Merrill  and  Gilbert  &  Grow  to  recover  certain  cattle. 
From  a  judgment  for  the  plaintiff  the  defendants  prose- 
cute these  proceedings. 

All  the  assignments  of  error  except  one  relate  to  rul- 
ings on  the  evidence.     For  the  most  part  the  brief  of  the 
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plaintiffs  in  error  merely  recites  the  assignments  of  error 
without  discnssion,  and  without  stating  in  what  respect 
the  rulings  are  deemed  erroneous.  These  assignments 
cannot  in  any  event  be  considered,  however,  because  what 
purports  to  be  the  bill  of  exceptions  is  not  accompanied 
by  any  certificate  of  the  clerk  of  the  court  authenticating 
it  as  either  the  original  bill  or  a  copy  thereof. 

One  error  assigned  is  that  the  court  erred  in  sustaining 
plaintiff 's  motion  to  instruct  the  jury  to  bring  in  a  verdict 
for  the  plaintiff.  This  we  cannot  review,  because  it  does 
not  appear  that  any  exception  was  taken  to  the  action  of 
the  court  on  the  trial  of  the  case. 

It  is  suggested  in  the  brief  that  the  petition  does  not 
state  a  cause  of  action.  The  amended  petition  on  which 
the  case  was  tried,  after  alleging  the  corporate  capacity 
of  the  plaintiff,  proceeds:  "Plaintiff  has  a  special  owner- 
ship in  and  is  entitled  to  the  immediate  possession  of  the 
following  described  goods  and  chattels,  and  was  entitled 
to  the  possession  of  the  same  at  the  time  this  action  was 
commenced,  to-wit:  Nineteen  head  of  steers,  from  twelve 
to  eighteen  months  old,  of  different  color,  branded  figure 
4  on  the  right  side,  and  one  yearling  steer,  branded  flat- 
iron  on  the  right  side,  all  of  the  value  of  J300;  that  said 
description  with  reference  to  the  age  of  said  cattle  is  cor- 
rect, with  reference  to  their  ages  at  the  time  this  action 
was  commenced;  that  plaintiff's  ownership  in  and  right 
to  the  possession  of  said  cattle  is  by  virtue  of  two  certain 
chattel  mortgages,  copies  of  which  are  hereto  attached, 
marked  Exhibits  A  and  B,  and  made  a  part  of  this  peti- 
tion." The  petition  then  proceeds  with  the  usual  aver- 
ments of  unlawful  detention  and  damage.  The  mort- 
gages attached  cover  large  numbers  of  cattle,  and  each 
contains  a  clause  extending  the  mortgage  to  the  increase 
of  the  cattle.  The  argument  against  the  sufficiency  of 
the  petition  is,  first,  that  a  mortgage  on  property  not  in 
existence  at  the  time  the  mortgage  is  made  is  void;  and 
second,  that  there  is  no  averment  in  the  petition  that  the 
cattle  claimed  are  the  Increase  of  cattle  specifically  de- 
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scribed  in  the  mortgage.  We  need  not  consider  the  for- 
mer question.  The  mortgages  were  each  made  June  19, 
1889.  The  record  does  not  disclose  when  the  action  was 
commenced.  In  one  mortgage  there  are  described  fifty- 
four  calves,  all  branded  figure  4  on  the  right  side,  and  in 
the  other  mortgage  there  are  described  thirty-two  cows, 
twenty-nine  of  which  have  calves  by  their  side,  and  the 
cows  are  branded  flat-iron  on  the  right  side.  The  ages 
of  the  steers  claimed  in  the  petition  are  fixed  with  refer- 
ence to  the  time  the  suit  was  begun,  and  the  record  not 
disclosing  when  this  was,  the  descriptions  in  the  mort- 
gage which  we  have  referred  to  are  applicable  to  property 
claimed  in  the  petition.  All  reasonable  intendments 
should  be  in  favor  of  the  petition  when  first  attacked  after 
judgment. 

Judgment  affirmed. 


Livingston  Loan  &  Building  Association,  appellant, 
V.  W.  W.  Drummond  et  al.,  appellees. 

Filed  September  16, 1896.    No.  6771. 

1.  Corporations:  Attack  Upon  Organization.    One  who  has  entered 

into  a  contract  with  a  body  of  men  acting  as  a  corporation  cannot, 
when  sued  on  such  contract,  be  heard  to  plead  the  want  of  legal 
organization  of  such  corporation. 

2.  Building  and  Loan  Associations:  Interest:  Constitutional  Law. 

The  act  of  1873  (General  Statutes,  207)  providing  for  the  incorpora- 
tion of  building  and  loan  associations,  and,  among  other  things, 
exempting  such  associations  from  some  features  of  the  general 
Interest  laws,  is  not  ylolative  of  that  section  of  the  constitution 
which  prohibits  the  legislature  from  passing  any  local  or  special 
law  regulating  the  interest  on  money,  or  granting  to  any  corpora- 
tion, association,  or  individual  any  special  privilege,  immunity,  or 
franchise. 

8.  Statutes:  Special  Legislation.  An  act  is  general  and  not  special 
if  It  operates  alike  on  all  persons  or  localities  of  a  class,  or  who  are 
brought  within  the  relations  and  circumstances  provided  for,  the 
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cUMslflcation  so  adopted  by  the  legislature  having  a  basis  in  reason 
and  not  being  purely  arbitrary. 

i. :  Building  and  Loan  Associations:  Loans:  Ustjky.    The  act 

referred  to  authorized  associations  created  thereunder  to  collect 
money  by  stated  dues,  fines,  interest,  and  by  premiums  bid  by 
members  for  the  right  of  precedence  in  taking  loans.  It  also  pro- 
vided that  the  dues,  fines,  and  premiums,  although  in  exc^s  of 
legal  interest,  shall  not  be  construed  to  make  the  loan  usurious. 
Held,  That  interest  might  be  reserved  at  the  highest  rate  permitted 
by  law  on  the  face  of  the  loan,  although  the  premium  was  deducted 
from  that  amount  and  the  difference  only  paid  the  borrower. 

i^ : : : .    In  ascertaining  the  amount  due  on 

such  a  loan  the  borrower  is  entitled  to  a  credit  of  the  present  value 
of  the  stock  at  the  time  of  foreclosure,  as  well  as  to  a  fair  and 
reasonable  credit  on  account  of  unearned  premium,  and  by-laws 
fixing  the  terms  of  ascertaining  such  credit  will  be  enforced  where 
not  unconscionable. 

Appeal  from  the  district  court  of  Cass  county.  Heard 
below  before  Chapman,  J. 

Matthew  Oering^  for  appellant. 

E.  H.  Wooleyj  cotitra. 

Irvine,  C, 

The  plaintiff  in  this  action  sought  to  foreclose  a  mort- 
gage executed  by  Drummond  and  his  wife  to  secure  the 
payment  of  a  bond  for  $2,000,  bearing  ten  per  cent  inter- 
est. The  defenses  interposed  were  three:  First,  that  the 
corporation  was  not  legally  organized;  second,  that 
Drummond  was  insane  at  the  time  of  making  the  con- 
tract; third,  usury.  There  was  no  finding  by  the  trial 
court  on  the  issues  raised  by  the  first  defense;  but  the  de- 
fense was  wholly  without  merit  and  the  appellant  has  no 
ground  of  complaint.  It  is  provided  by  section  144,  chap- 
ter 16,  Compiled  Statute&:  "No  body  of  men  acting  as  a 
corporation  under  the  provisions  of  this  subdivision  shall 
be  permitted  to  set  up  the  want  of  legal  organization  as  a 
defense  to  any  action  brought  against  them  as  a  corpora- 
tion; nor  shall  any  i)er8on  sued  on  a  contract  made  with 
such  corporation,     •     •     *     be  permitted  to  set  up  the 
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want  of  legal  organization  in  defense  of  such  action,'' 
Drummond  and  his  wife  in  their  answer  admitted  the 
execution  of  the  bond  and  mortgage  which  formed  the 
basis  of  the  action,  and  they  are  thus  brought  within  the 
provisions  of  the  statute  cited.  It  has  often  been  as- 
serted by  this  court,  even  in  cases  where  this  statute  was 
not  in  terms  applicable,  that  the  validity  of  a  corpora- 
tion may  be  attacked  only  by  the  state  in  a  direct  pro- 
ceeding for  that  purpose,  and  this  principle  has  been 
enforced  in  a  case  precisely  like  the  one  before  us.  (Lin- 
coin  Building  &  Savings  Association  v.  Orahaniy  7  Neb.,  173.) 
As  will  shortly  appear,  the  association  is  in  this  case 
claiming  the  benefit  of  a  statute  relating  to  a  particular 
kind  of  corporation,  and  it  follows  that  such  benefit  could 
not  be  claimed  unless  the  corporation  brought  itself 
within  that  class,  and  also  brought  the  transaction 
within  the  class  of  transactions  to  which  the  benefit 
is  accorded.  But  the  defense  here  sought  to  be  inter- 
posed was  not  that  the  corporation,  if  it  existed  as  such 
at  all,  was  not  within  the  class  created  by  the  statute,  or 
that  it  was  not  acting  as  such.  The  defect  alleged  was 
merely  that  the  articles  of  association  were  not  signed 
by  a  sufficient  number  of  incorporators.  This  amounted 
to  a  denial  of  the  general  corporate  existence,  and  is 
within  the  principle  referred  to.  There  was  not  a  parti- 
cle of  evidence  introduced  in  support  of  the  second  de- 
fense, so  that  may  be  passed.  We  are,  therefore,  brought 
to  a  consideration  of  the  plea  of  usury.  On  this  the  court 
found  for  the  defendants. 

The  plaintiff  is  a  building  and  loan  association  organ- 
ized and  conducting  its  business  in  so  familiar  a  manner 
that  it  is  hardly  necessary  to  enter  into  details  with  re- 
gard either  to  its  constitution  or  the  terms  of  this  par- 
ticular contract.  It  is  sufficient  to  say  that  the  scheme 
was  the  usual  one  whereby  stock  was  issued  (in  this  case 
at  a  par  valuation  of  ^200  per  share)  payable  |1  on  each 
share  monthly.  The  funds  thus  realized  were  let  out  at 
interest  to  the  highest  bidder,  the  amount  paid  for  a 


Vol.  49]  SEPTEMBER  TERM,  1896.  203 

LlYinffBton  Lo«n  St  Building  AaBoetation  v.  Drammond. 

preference  in  obtaining  loans  being  designated  as  a  ^^pre- 
mium."  The  borrowers  were  confined  to  the  stockhold- 
ersy  and  a  borrower,  in  addition  to  securing  his  loan  upon 
real  estate,  was  required  to  hypothecate  his  stock  as 
further  security.  Payments  were  made  upon  the  stock 
as  before,  and  in  addition  thereto  he  paid  his  interest 
monthly  in  advance,  and  was  also  subject  to  certain  fines 
for  delinquency  in  payments.  Prior  to  1873  there  was  no 
law  specially  authorizing  such  corporations.  In  that 
year  an  act  was  passed  (General  Statutes,  p.  207),  in  terms 
authorizing  the  incorporation  of  such  associations.  The 
first  section  of  this  act  was  as  follows:  "That  any  number 
of  persons,  not  less  than  five,  may  associate  themselves 
together  and  become  a  corporation,  as  is  provided  in 
chapter  25  of  the  Revised  Statutes,  commencing  at  sec- 
tion 123  of  said  chapter,  under  the  title  of  ^Corporations,' 
for  the  purpose  of  raising  money  to  be  loaned  among  the 
members  of  such  corporation,  for  use  in  buying  lots  or 
houses,  or  in  building  or  repairing  or  removing  incum- 
brances from  houses;  and  such  corporation  shall  be  au- 
thorized and  empowered  to  levy,  assess,  and  collect  from 
its  members  such  sums  of  money,  by  rates  of  stated  dues, 
fines,  interest  on  loans  advanced,  and  premiums  bid  by 
members  for  the  right  of  precedence  in  taking  loans,  as 
the  corporation,  by  its  by-laws,  shall  adopt;  also  to  ac- 
quire, hold,  incumber,  and  convey  all  such  real  estate  and 
personal  property  as  may  be  legitimately  pledged  to  it 
on  such  loans,  or  may  otherwise  be  transferred  to  it  in  the 
due  course  of  its  business;  Frovidedy  That,  the  dues,  fines, 
and  premiums  so  paid  by  members  of  such  corporation, 
although  in  excess  of  twelve  per  cent  per  annum  on  loans 
taken  by  them,  shall  not  be  construed  to  make  the  loans 
so  taken  usurious;  And  providedy  alsoj  That  no  person  shall 
hold  more  than  ten  shares  in  any  such  association  in  his 
own  right,  each  share  not  to  exceed  two  hundred  dollars." 
The  law  so  stood  until  1891,  when  another  act  was  passed 
(Session  Laws,  1891,  ch.  14)  providing  much  more  in  de- 
tail for  the  organization  and  government  of  such  corpo- 
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rations.  This  corporation  was  organized  under  the  act 
of  1873,  and  the  contracts  in  question  were  all  entered 
into  before  the  act  of  1891  was  passed. 

As  appellant  claims  some  rights  under  the  theory  of  a 
ratification  by  the  law  of  1891,  and  the  operation  of  a  doc- 
trine of  relation  with  reference  thereto,  it  is  best  at  this 
point  to  dispose  of  these  questions.  The  constitution  of 
the  XTnited  States  prohibits  a  state  from  passing  any  law 
impairing  the  obligations  of  a  contract.  It  therefore  fol- 
lows that  the  contractual  rights  of  the  parties,  which  were 
fixed  prior  to  the  enactment  of  the  law  of  1891,  are  not  in 
anywise  affected  thereby.  The  case  must  stand  entirely 
upon  the  law  as  it  stood  when  the  contract  was  made,  and 
under  no  theory  whatever  could  a  subsequent  act  of  the 
legislature  be  permitted  in  the  slightest  particular  to 
affect  contractual  obligations  as  fixed  by  the  law  at  the 
time  they  were  entered  into.  Lincoln  Building  d  Savings 
Association  v.  QrahamjSupray  held,  with  regard  to  just  such 
a  contract,  that  express  provisions  of  the  law  of  1873  by 
which  it  was  sought  to  remove  the  taint  of  usury  from 
past  transactions  were  unconstitutional,  and  that  the  law 
could  not  be  given  a  retroactive  effect.  We  therefore  dis- 
miss all  consideration  of  the  act  of  1891. 

The  appellees  base  their  principal  argument  upon  an 
attack  on  the  constitutionality  of  the  law  of  1873.  It  is 
claimed  that  it  is  an  infringement  of  section  15,  article  3, 
of  the  constitution,  which  prohibits  the  legislature  from 
passing  local  o*r  special  laws  regulating  the  interest  on 
money,  or  granting  to  any  corporation,  association,  or  in- 
dividual any  special  or  exclusive  privileges,  immunity,  or 
franchise.  The  constitution  of  1866,  which  was  in  exist- 
ence when  the  law  of  1873  was  enacted,  contained  no  such 
inhibition ;  and  we  do  not  wish  to  be  understood,  in  con- 
sidering the  merits  of  the  arguments  presented,  as  hold- 
ing that  a  law  valid  under  the  constitution  as  it  existed 
when  the  law  was  enacted  is  rendered  nugatory  by  the 
subsequent  adoption  of  a  constitution  containing  nothing 
repugnant  to  the  substance  of  the  law,  although  it  may 


Vol.  49]  SEPTEMBER  TERM,  1896.  205 

Livingston  Loan  St  Building  ABsocialion  v.  Drummond. 

contain  provisions  which  would  prohibit  the  passage  of 
any  future  law  of  similar  character.  As  the  conclusion  we 
have  reached  would  sustain  the  law  under  consideration 
even  had  it  been  passed  after  the  adoption  of  our  present 
constitution,  we  do  not  consider  the  question  suggested. 
Exanuning  the  law  with  reference  to  the  provisions  of  the 
present  constitution,  we  do  not  think  that  it  is  a  local  or 
special  law.  It  has  been  very  often  decided  by  this  court 
that  if  a  law  is  general  and  uniform  throughout  the  state, 
operating  alike  upon  all  persons  and  localities  of  a  class, 
or  who  are  brought  within  the  relations  and  circum- 
stances provided  for,  it  is  not  objectionable  as  wanting 
uniformity  of  operation,  or  as  being  in  the  nature  of  spe- 
cial legislation.  (State  v.  Berka,  20  Neb.,  375;  State  v.  Gra- 
ham, 16  Neb.,  74;  McClny  v.  City  of  Lincoln,  32  Neb.,  412; 
State  V.  Rohinson,  35  Neb.,  401;  Hunzinger  r.  State,  39  Neb., 
653;  Van  Horn  v.  State,  46  Neb.,  62.)  To  this  general  state- 
ment it  is  perhaps  necessary  to  add  a  qualification.  The 
legislature  may  not  arbitrarily  and  without  any  possible 
reason  create  a  class  to  be  affected  by  legislation  where 
the  result  would  be  an  infringement  upon  the  constitu- 
tional prohibition.  This  feature  is  very  ably  considered  in 
the  case  of  Vermont  Loan  d  Trnst  Co.  v.  Whithed,  2  N.  Dak., 
82,  and  has  been  adverted  to  in  this  state  in  McClay  v.  Lin- 
calny  supra,  and  in  Laic  v.  Rees  Printing  Co.,  41  Neb.,  127. 
But  subject  to  that  qualification  a  law  is  not  special  when 
it  applies  to  all  citizens  and  persons  who  may  be  brought 
under  the  circumstances  affected  thereby;  and  in  this 
case  we  cannot  see  that  the  classification  is  arbitrary  and 
without  reason.  The  act  provides  for  a  certain  class  of 
corporations  having  definite  objects  in  view.  Their  loans 
are  made  on  a  particular  kind  of  security.  Payment  is 
provided  in  a  special  manner.  The  borrowers  are  always 
members  of  the  association.  We  must  take  notice  of  the 
fact  that,  wisely  or  unwisely,  for  many  years  many 
states,  and  England  as  well,  have  pursued  a  policy  of  en- 
couraging the  operation  of  such  associations  as  facilitat- 
ing the  building  of  homes  for  the  people,  and  the  public 
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policy  thereby  involved  would  justify  the  legislature  in 
its  wisdom  in  classifying  loans  for  such  purjKise,  and 
made  in  such  ways,  as  a  group  by  themselves  and  subject 
to  different  restrictions  and  privileges  than  those  apply- 
ing to  loans  generally.  In  other  states  having  similar 
constitutional  provisions  such  legislation  has,  on  the^ 
ground  hereinbefore  indicated,  been  uniformly,  so  far  as 
we  can  ascertain,  sustained.  (Vermont  Loan  dc  Trust  Co.  v. 
Whithedf  svpra;  People^s  Building  dc  Loan  Association  r.  Bil- 
ling, 62  N.  W.  Rep.  [Mich.],  373;  Holmes  v.  8  m  if  the,  100 
111.,  413;  MelxinijIiHn  t\  Citizens  Building ,  Loan  db  Savings 
Association,  02  Ind.,  264.)  Gordon  r.  Winclwster  Building  dk 
Accunvulating  Fund  Association,  12  Bush  [Ky-]>  HO,  is  a 
case  which  has  sometimes  been  cited  as  denying  the  con- 
stitutionality of  the  law  relieving  such  associations  from 
the  operation  of  the  general  usury  law,  but  the  act  under 
which  the  privilege  was  claimed  was  not  a  general  law- 
permitting  such  corporations  and  extending  privileges  to 
them  generally,  but  it  was  a  special  act  incorporating  the 
particular  corporation  in  question,  and  extending  to  it 
alone  an  exemption  from  the  usury  law. 

For  the  purpose  of  brevity  we  content  ourselves  on  the 
subject  of  the  constitutionality  of  the  act  of  1873  with  the 
foregoing  observations.  lAneoln  Building  &  Savings  Asso- 
ci^timi  V.  Oraham,  supra,  is  not  applicable  to  this  case,  be- 
cause it  related  to  a  contract  made  before  the  act  of  1873 
went  into,  effect.  That  case,  however,  does  settle  defi- 
nitely for  this  state  the  much  controverted  question  as  to 
whether  such  a  transaction  as  that  in  controversy  is  a 
loan,  or  an  advancement  on  the  stock,  and  it  holds  it  to 
be  a  loan.  (See,  also,  Randall  r.  National  Building,  Loan  cfe 
Protective  Union,  42  Neb.,  809,  43  Neb.,  g76.)  Therefore, 
the  very  numerous  cases  discussing  the  last  question  sug- 
gested, as  well  as  those  equally  numerous  discussing  the 
question  of  usury  where  no  express  statute  exists  exempt- 
ing such  corporations  from  the  operation  of  the  general 
usury  laws,  are  wholly  inapplicable.  This  statute  does 
in  terms  to  a  certain  extent  exempt  such  cases  from  the 
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operation  of  the  general  laws  relating  to  interest.  It  is 
not  a  special  or  local  law  regulating  interest  on  money  or 
granting  to  a  corporation  a  special  privilege,  immunity, 
or  franchise,  and  is  not  invalid  for  any  of  the  reasons  sug- 
gested. 

It  is  suggested  in  the  briefs  that  the  decision  of  the  dis- 
trict court  went  upon  the  ground  that  the  premium  was 
deducted  from  the  face  of  the  loan,  the  highest  rate  of 
interest  allowed  by  law  being  reserved  on  the  whole  face 
of  the  loan,  and  that  while  the  statute  may  permit  the 
taking  of  premiums  it  does  not  permit  the  charging  of 
interest  upon  such  premiums.  The  loan  was  for  f 2,000. 
The  premium  bid  was  ?360.  One  thousand  six  hundred 
and  forty  dollars  were  advanced,  and  the  bond  was  made 
for  12,000,  with  interest  at  ten  per  cent  per  annum.  It  Is 
clear,  therefore,  that  if  the  right  to  charge  interest  upon 
the  premium  is  not  given  by  statute,  this  particular  loan 
was  usurious.  The  question  thus  presented  is  by  no 
means  clear,  and  the  authorities  are  divided.  Ohio,  in 
1867,  passed  a  statute  so  nearly  like  our  act  of  1873  as  to 
compel  the  inference  that  ours  was  modelled  upon  the 
former.  Construing  this  statute  the  supreme  court  of 
Ohio  held  {Forrest  City  United  Land  d  Building  Associa- 
tim  V.  Gallagher,  25  O.  St.,  208)  that  while  the  statute  for- 
bade considering  the  fines,  dues,  and  premiums  as  equiva- 
lent to  interest  so  as  to  render  the  contract  usurious,  it 
nevertheless  did  not  permit  charging  interest  upon  the 
premium.  The  case  has  been  followed  in  Ohio  by  several 
others.  Such  also  is  the  law  of  Iowa.  (Haukcye  Benefit  d 
Loan  ^Assoiiation  v.  Blackburn,  48  la.,  385.)  The  principle 
which  seems  to  govern  these  cases  is  that  the  exception 
to  the  usury  law  accorded  to  building  and  loan  associa- 
tions by  statute  should  be  strictly  construed,  and  we  are 
of  the  opinion  that  public  policy  requires  that  such  excep- 
tions should  not  be  extended  by  unnecessary  implication. 
This  principle  of  strict  construction  was  also  approved  in 
Pfeister  v.  Wheeling  Building  Association,  19  W.  Va.,  676. 
On  the  other  hand,  it  has  been  elsewhere  held  that  where 
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the  taking  of  premiums  is  not  illegal  the  reserving  of  in- 
terest thereon  is  proper.  {Citizens^  Muttial  Loan  £  Accumu- 
lating Fund  Association  v,  Webster,  25  Barb.  [N.  Y.],  263; 
Bmoen  v.  Lincoln  Building  d  Loan  AssfX*iation,  28  Atl.  Rep. 
[N.  J.],  67.)  We  are  not  bound  by  the  construi!  Jon  placed 
upon  the  statute  by  the  Ohio  court,  because  the  first  case 
so  construing  it  was  not  decided  until  after  our  legislature 
adopted  the  statute.  The  construction  given  the  same 
statute  by  the  courts  of  a  sister  state  would,  in  any  event, 
however,  be  entitled  to  great  respect;  and  we  would  fol- 
low it  here  but  for  what  we  deem  to  be  the  superior  rea- 
soning of  the  courts  of  New  York  and  New  Jersey.  If  the 
right  to  reserve  a  premium  be  admitted,  it  follows  that 
the  premium  may  be  made  presently  payable  or  payable 
in  the  future;  and  if  made  payable  in  the  future,  then  we 
can  see  no  reason  why  interest  may  not  be  reserved  upon 
it.  There  are  two  ways  of  looking  at  this  transaction. 
It  may  be  considered  as  a  loan  of  ?1,640  with  credit  given 
for  the  premium  of  f 360  until  the  maturity  of  the  loan. 
In  that  event  the  reservation  of  interest  upon  $2,000 
would  be  free  from  objection.  Or,  it  may  be  considered 
as  a  loan  of  f  2,000,  out  of  which  the  borrower  immediately 
payrf  the  premium.  So  regarded,  interest  on  $2,000  is 
merely  interest  upon  the  actual  loan.  While  we  think  the 
statute  should  in  this  respect  be  given  so  strict  a  con- 
struction as  not  to  unnecessarily  extend  it  beyond  its 
terms,  we  can  see  no  reason  for  allowing  the  premium  and 
refusing  interest  upon  it,  where  the  terms  of  the  loan  are 
as  they  were  here.  It  follows  that  the  transaction  was 
not  usurious. 

In  computing  the  amount  due,  general  indications  of 
the  views  of  the  court  were  given  in  Randall  v.  Nati^mal 
Bvildingj  Loan  &  Protective  Union,  43  Neb.,  876.  The  bor- 
rower is  entitled  to  have  all  payments  made  by  him  cred- 
ited upon  the  loan,  and  this  the  association  in  this  case 
offered  to  do.  He  is  also  entitled,  under  the  by-laws  of 
this  association,  and  the  offer  made  by  it  in  its  pleadings, 
to  a  credit  of  one-eighth  of  the  premium  for  each  year 
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remaining  which  the  loan  would  in  its  regular  course  have 
to  ran  according  to  the  computations  of  the  association; 
that  is,  it  was  calculated  that  the  series  of  stock  would 
mature  in  eight  years,  and  the  by-laws  therefore  provided 
for  a  settlement  on  that  basis.  This  was  a  part  of  the 
contract  between  the  parties  and  it  does  not  seem  uncon- 
scionable. Furthermore,  we  do  not  think  that  the  bor- 
rower is  necessarily  restricted,  in  his  credit  upon  the  prin- 
cipal, to  the  amounts  paid  by  him  in  the  way  of  dues. 
As  we  have  said,  the  law  is  settled  for  this  state  that  the 
transaction  is  a  loan.  The  stock  is  pledged  as  collateral 
security.  While  ordinarily  a  creditor,  holding  a  real  es- 
tate mortgage  and  also  chattel  security,  may  proceed  to 
exhaust  either,  it  is  clear  that  the  by-laws  of  this  associa- 
tion contemplate  in  the  case  of  winding  up  a  loan  that  the 
stock  shall  be  extinguished  in  the  process.  It  follows 
from  this  that  the  association  absorbing  the  stock  should 
allow  a  credit  not  merely  for  the  amount  of  payments 
made  on  it,  but  for  its  present  value  at  the  time  of  fore- 
closure. We  cannot  at  this  time  enter  into  greater  detail. 
The  question  litigated  was  that  of  usury,  and  an  account- 
ing on  the  basis  of  a  valid  contract  was  not  entered  into 
in  fact,  although  the  basis  therefor  appears  in  the  evi- 
dence. This  accounting  can  best  be  had  in  the  district 
court,  the  judgment  of  which  is  reversed  and  the  cause 
remanded  with  directions  to  award  a  decree  of  foreclos- 
ure on  the  basis  of  a  legal  transaction,  and  in  accordance 
with  the  principles  here  expressed. 

Reverskd  and  remanded. 


18 
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William  D.  Beckett  v.  State  of  Nebraska- 
filed  OcTOBEB  6, 1896.    No.  8008. 

1.  Contempt:  Pboceedings:  Review.  Proceedings  for  contempt  oC 
court  are,  in  this  state,  in  their  nature  criminal,  and  governed  by 
the  strict  rules  applicable  to  prosecutions  by  indictment;  hence 
presumption  and  intendments  will  not  in  such  cases  be  indulged 
in  order  to  sustain  Judgment  of  conviction.  {Howes  i7.  State,  46 
Neb.,  149.) 

2. : : .    Where,  although  the  alleged  contemptuous 

acts  are  committed  in  facie  curUe,  and,  therefore,  punishable  sum- 
marily without  the  formality  of  a  trial  or  hearing,  witnesses  are 
by  the  court  called  and  e3camined  touching  the  transaction  in- 
volved, the  prosecution  will,  for  the  purpose  of  review  by  means 
of  proceedings  in  error,  particularly  where  the  record  is  amblsn- 
ous,  be  construed  as  one  for  a  constructive  contempt,  in  which  the 
accused  is  entitled  to  be  heard  in  his  own  defense. 

Error  to  the  district  court  for  Douglas  county.   Tried 
below  before  Scott,  J. 

Read  &  Beckett  and  H.  J.  DaviSy  for  plaintiff  in  error. 

A.  8.  Ghurchilly  Attorney  General^  and  George  A.  Day^ 
Deputy  Attorney  General^  for  the  state. 

Post,  C.  J. 

The  first  and  most  serious  difficulty  encountered  in 
this  cause  is  to  determine  the  character  of  the  proceed- 
ings below,  which  resulted  in  the  conviction  of  the  plaint- 
iff in  error  on  the  charge  of  contempt  of  court  The  re- 
citals of  the  judgment  appear  to  sustain  the  contention  of 
the  attorney  general,  in  behalf  of  the  state,  that  the  pros- 
ecution T/as  for  an  offense  committed  in  the  presence  of 
the  court  and,  therefore,  a  direct  contempt.  On  the  other 
hand,  the  evidence  in  the  bill  of  exceptions  tends  quite  as 
strongly  to  sustain  the  claim  of  the  plaintiff  in  error,  that 
the  proceeding  was  for  a  constructive  contempt  and  tria- 
ble as  such.    Four  witnesses  were  called,  and,  in  answer 
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to  interrogatories  by  the  court,  gave  evidence  in  detail 

concerning  the  conduct  alleged  as  the  foundation  for  the 
prosecution,  one  of  whom,  Mr.  Britt,  thus  graphically 
relates  what  transpired  on  that  occasion. 

"Court  was  in  session.  Mr.  Beckett  [plaintiff  in  error] 
was  there,  and  Mr.  Keller  and  Mr,  Wilgocki,  and  they 
were  talking  about  the  injunction  in  the  Poor  Farm  case — 
talking  for  some  time,  and  the  court  stated  that  he  had 
decided  not  to  grant  the  order,  and  Mr.  Beckett  stated 
that  the  court  had  informed  him  that  before  he  would  do 
80,  he  would  hear  him.  The  court  said  that  was  not  so, 
and  Mr.  Beckett  said  it  was  so.  The  court  repeated  again 
that  it  was  not  so,  and  Mr.  Beckett  rose  to  his  feet  and 
slammed  his  flst  on  the  table  and  said  it  was  so — ^that  he 
had  said  so.  The  court  rose  to  his  feet  and  told  him  he 
would  not  allow  anybody  to  insult  him  in  his  own  court 
room  and  ordered  him  to  leave  the  court  room.  Mr.  Beck- 
ett said  he  would  not  leave  the  court  room,  and  started 
toward  the  court.  The  court  then  ordered  the  bailiff  to 
take  him  from  the  room,  and  Mr.  Savage  [the  bailiff] 
started  to  do  so.  He  grabbed  hold  of  Mr.  Beckett  and 
they  struggled  for  a  moment  or  two  and  Mr.  Keller  inter- 
fered and  separated  them  and  told  Mr.  Beckett  to  leave 
the  room,  and  held  Mr.  Savage  away  from  him.  Mr. 
Beckett  left  the  room,  and  that  was  about  all  that  oc- 
curred.'' 

The  Court:  "What  did  you  see  in  regard  to  Mr.  Beckett 
trying  to  get  at  the  court  with  clutched  flst?" 

Answer:  "When  the  court  ordered  him  to  leave  the 
room  he  started  right  directly  toward  the  court  with  his 
fist  clenched.  It  looked  as  though  he  meant  to  do  him 
harm.'' 

Upon  the  conclusion  of  the  testimony  adduced  at  the 
instance  of  the  court  leave  was  sought  by  the  plaintiff  in 
error  to  introduce  evidence  in  his  own  behalf,  which  re- 
quest was  denied  and  which  ruling  is  now  assigned  as 
error. 

This  court  has  long  recognized  the  distinction  between 
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proceedings  for  direct  contempts  and  for  those  acts 
which,  although  not  committed  in  the  presence  of  the 
court,  tend  to  embarrass  or  prevent  the  due  administra- 
tion of  the  law  and  which  are  known  as  constructive  con- 
tempts. The  offense  in  the  one  class  of  cases,  being  com- 
mitted in  facie  curiw^  is  punishable  without  indictment  or 
information,  and  without  the  formality  of  a  trial  or  hear- 
ing of  any  kind,  while  in  the  other  class  of  oflfenses  a 
formal  charge  is  required,  with  an  opportunity  for  the 
accused  to  be  heard  in  his  own  behalf.  (See  Oandy  v. 
State,  13  Neb.,  445;  Cooley  v.  State,  46  Neb.,  603.)  If, 
therefore,  this  proceeding  was  one  for  a  constructive  con- 
tempt,— if  the  finding  and  judgment  complained  of  are 
predicated,  not  upon  what  was  seen  and  heard  by  the 
judge  himself,  but  upon  the  testimony  of  witnesses  to  the 
transaction, — it  was  error  to  deny  the  hearing  demanded. 
We  understand  the  attorney  general  to  concede  that  if 
the  conduct  alleged  was  by  the  district  court  treated  as  a 
constructive  contempt,  the  effect  of  the  ruling  assigned 
is  to  deprive  the  accused  of  a  substantial  right,  and  is 
accordingly  indefensible  in  this  proceeding. 

The  judgment  is,  howevei,  defended  upon  the  ground 
that  the  prosecution  was  in  fact  for  a  direct  contempt,  and 
that  evidence  was  received  merely  to  preserve  a  record  of 
the  transaction  involved  for  the  enlightenment  of  the  pub- 
lic and  in  vindication  of  the  judge's  action  in  the  premises. 
But  that  view  of  the  record  should,  we  think,  be  rejected 
for  two  reasons:    (1.)  Proceedings  for  contempt  are  in 
their  nature  criminal  and  governed  by  the  strict  rules  ap- 
plicable to  prosecutions  by  indictment;   hence  presump- 
tions and  intendments  will  not  in  this  class  of  cases  be 
indulged  in  order  to  sustain  judgments  of  conviction. 
{Hawes  r.  State,  46  Neb.,  149,  and  cases  cited.)    (2.)  Assum- 
ing a  proposition  not  decided,  viz.,  that  the  foregoing 
contention  finds  support  in  the  recitals  of  the  transcript, 
such  recitals  are  foreign  to,  and  contradictory  of,  tlie 
record  proper.     That  the  record  made  by  the  trial  coairt 
imports  absolute  verity  for  the  purpose  of  appeal  or  re- 
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view  by  means  of  petition  in  error,  is  elementary  law; 
but  that  rule,  for  obvious  reasons,  embraces  such  mat- 
ters only  as  are  i)ertinent  to  the  controversy  below,  and 
has  never,  so  far  as  we  are  advised,  been  held  applicable 
to  matters  wholly  foreign  to  the  issues  or  to  entries  non- 
judicial in  character,  whether  made  voluntarily  by  the 
clerk  or  under  the  direction  of  the  judge. 

But  we  are,  to  amplify  within  logical  bounds  the  argu- 
ment of  the  attorney  general,  asked  to  sanction  the  propo- 
sition that  the  swearing  and  examining  of  witnesses  in 
open  court  was,  in  this  case,  a  solemn  farce,  and  that  the 
sole  purpose  of  such  judicial  mimicry^  was  to  justify, 
through  the  medium  of  the  press,  a  finding  and  judgment 
uninfluenced  in  the  slightest  degree  by  the  evidence  thus 
received, — ^an  assumption  as  unjust  to  the  learned  dis- 
trict judge  as  the  motive  thereby  implied  would  be  un- 
OBual  and  reprehensible.     Granting,  as  has  been  said, 
that  the  record  is  ambiguous  in  respect  to  the  character 
of  the  proceeding  below,  we  prefer,  instead  of  the  alter- 
native mentioned,  to  adopt  that  construction  which,  al- 
though leading  to  a  reversal  of  the  judgment,  imputes  to 
the  trial  court  an  orderly  disposition  of  the  business  be- 
fore it,  in  accordance  with  judicial  methods.     It  is  proba- 
ble that  the  record,  which  evinces  a  less  degree  of  care  in 
its  preparation  than  might  be  expected  in  view  of  the 
source  from  whence  it  comes,  fails  to  fairly  indicate  the 
position  of  the  district  court;    but,  upon  the  case  here 
presented,  the  accused  should,  we  think,  have  been  per- 
mitted to  purge  the  contempt,  which  the  proof  certainly 
tends  to  establish,  and  the  denial  of  that  right  is  error 
requiring  a  reversal  of  the  judgment. 

Reversed. 
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James  Lorius  bt  al.  v.  Allen  Abbott. 

Filed  October  6, 1896.    No.  6740. 

Jiutioe  of  the  Peace:  Jurisdictioit:  Titles  Ain>  BoTnn>ABiBB:  Bn- 
DJENCE.  The  obvious  purpose  of  the  constitutional  and  statutoiy 
limitations  upon  the  powers  of  Justices  of  the  peace  concerning  ac- 
tions on  contracts  for  real  estate  is  to  exclude  from  the  cognlxanoe 
of  such  officers  proceedings  involving  a  determination  of  the  title 
or  boundaries  of  land,  and  not  to  render  Inadmissible,  In  actions 
within  their  Jurisdiction,  deeds,  contracts,  and  other  evidenoes  of 
title. 

: :  Liquidated  Damages:  Actions.    A  county  Judge,  in 


the  exercise  of  the  authority  conferred  upon  him  as  a  Justice  of 
the  peace,  has  Jurisdiction  of  actions  to  recover  liquidated  dam- 
ages upon  the  failure  of  the  defendant  to  convey  real  estate  in  ac- 
cordance with  the  terms  of  the  agreement  which  is  the  basis  of 
such  proceeding. 

S.  Contract  to  Convey  Land:  Liquidated  Damages.  Agreement  al- 
leged as  the  cause  of  action  examined,  and  Md  not  a  mere  penalty, 
but  a  provision  for  liquidated  damages  upon  the  default  of  tbo 
promisor. 

Error  from  the  district  court  of  Loup  county.    Tried 
below  before  Thompson,  J. 

A.  8.  Moofiy  for  plaintiffs  in  error. 

A.  M.  Rohbins  and  C.  I.  Bragg ^  contra. 

Post,  C.  J. 

This  cause  was  commenced  before  the  county  judge  of 
Loup  county  in  the  exercise  of  his  jurisdiction  as  a  justice 
of  the  peace.  It  was  by  tlie  plaintiff  therein,  Abbott,  de- 
fendant  in  error,  alleged  that  one  of  the  plaintiffs  in  error, 
Lorius,  on  the  12th  day  of  April,  1892,  by  written  indent- 
ure undertook  within  thirty  days  from  said  date  to  con- 
vey to  him,  the  said  Abbott,  certain  real  property  situated 
in  said  county,  and  in  default  thereof  the  latter  wa«  to 
have  the  use  and  control  of  the  premises  therein    de- 
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scribed  for  the  year  1892  and  until  the  month  of  March^ 
1893,  ^^he  same  being  compensation  as  damages  to  said 
Abbott  for  the  failure  of  said  Lorius  to  execute  said 
deed;''  that  Lorius  having  failed  and  refused  to  convey 
in  accordance  with  the  terms  of  his  undertaking,  con- 
spired with  his  co-defendant,  Van  Rheen,  to  cheat  and  de- 
fraud the  plaintiff  by  keeping  the  latter  out  of  possession 
of  the  said  premises,  and  that  in  the  execution  of  such 
fraudulent  purpose  he  conveyed  said  premises  by  deed  to 
the  said  Van  Rheen,  who  was  a  party  to  the  fraud  alleged 
and  who  received  such  conveyance,  and  went  into  pos- 
Bession  of  said  property  with  notice  of  the  plaintiff's 
rights  in  the  premises.  The  foregoing  allegations  are 
accompanied  by  a  prayer  for  judgment  in  the  sum  of 

I ,  the  rental  value  of  said  premises  for  the  year 

I  1892.     The  defendants  appeared  before  the  county  judge 

and  objected  to  his  jurisdiction  over  the  subject  of  the 
I  action,  which  having  been  overruled,  they  interposed  sep- 

arate motions  to  strike  the  bill  of  particulars,  on  the 
ground  that  it  failed  to  state  a  cause  of  action,  which 
motions  were  also  overruled  and  a  trial  had,  resulting  in 
I  a  judgment  for  the  plaintiff  therein  against  both  defend- 

I  ants.    Said  cause  was  afterward,  by  means  of  the  peti- 

tion in  error  of  the  said  defendants,  removed  into  the 
district  court  for  Loup  county  for  review,  where,  upon  a 
final  hearing,  the  said  proceeding  was  dismissed,  and 
which  is  the  ruling  now  assigned  as  error. 

In  section  16,  article  6,  of  the  constitution  we  find  the 
following  provision  relating  to  the  jurisdiction  of  county 
courts :  "They  shall  not  have  jurisdiction  in  criminal 
eases  in  which  the  punishment  may  exceed  six  months' 
imprisonment  or  a  fine  of  over  fine  hundred  dollars;  nor 
'  in  actions  in  which  title  to  real  estate  is  sought  to  be 

recovered,  or  may  be  drawn  in  question;  nor  in  actions 
on  mortgages  or  contracts  for  the  conveyance  of  real  es- 
tate." By  section  2,  chapter  20,  Compiled  Statutes,  enti- 
tled "Courts,'^  it  is  declared  that  "county  judges  in  their 
respective  counties  shall  have  and  exercise  the  ordinary 
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powers  and  jurisdiction  of  justices  of  the  peace,  and  shall 
in  civil  cases  have  concurrent  jurisdiction  with  the  dis- 
trict court  in  all  civil  cases  in  any  sum  not  exceeding  one 
thousand  dollars."  Section  18,  ari:icle  6,  of  the  constitu- 
tion, defining  the  jurisdiction  of  justices  of  the  peace, 
provides  that  "no  justice  of  the  peace  shall  have  jurisdic- 
tion of  any  civil  case  where  the  amount  in  controversy 
shall  exceed  two  hundred  dollars;  nor  in  a  criminal  case 
where  the  punishment  may  exceed  three  months'  impris- 
onment, or  a  fine  of  over  one  hundred  dollars;  nor  in  any 
matter  wherein  the  title  or  boundaries  of  land  may  be  in 
dispute/^  The  Civil  Code,  section  907,  declares:  "Jus- 
tices [of  the  peace]  shall  not  have  cognizance:  •  •  ♦ 
Fifth — In  actions  on  contracts  for  real  estate.  Sixth — 
In  actions  in  which  the  title  to  real  estate  is  sought  to  be 
recovered  or  may  be  drawn  in  question,  except,"  etc.  We 
conclude  from  a  consideration  of  the  facts  alleged  that 
this  is  not  an  action  upon  a  contract  for  the  conveyance 
of  real  estate,  within  the  meaning  of  either  the  constitu- 
tional or  statutory  provisions  above  quoted.  The  obvi- 
ous purpose  of  the  limitations  therein,  so  far  as  they 
relate  to  contracts  concerning  real  estate,  is  to  exclude 
from  the  cognizance  of  county  courts  and  justices  of  the 
peace  actions  involving  a  determination  of  the  title  or 
boundaries  of  land,  and  not  to  render  inadmissible,  as 
affecting  the  right  of  possession  merely,  deeds  and  other 
evidence  of  title.    {Galligher  v.  Comiell,  23  Neb.,  391.) 

It  is  unnecessary  to  determine  in  this  connection 
whether,  upon  the  refusal  of  the  defendant  below,  I^rius, 
to  convey,  the  instrument  set  out  operated  as  an  exe- 
cuted lease  of  the  .premises  therein  described  or  as  an 
executory  agreement  to  lease,  since  in  either  case  the 
gravamen  of  tlie  action  is  the  breach  by  said  defendant 
of  an  undertaking  which  contemplated  the  relation  of 
landlord  and  tenant,  and  the  damage  sought  is  the  rental 
value  of  said  premises  for  the  stipulated  period  of  one 
year.  It  is  not  unlike  an  action  against  a  landlord  for 
refusing  to  put  the  tenant  in  possession  of  the  demised 
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premises  which  by  implication  admits  the  title  of  the 
former.  Nor  did  the  introduction  in  evidence  by  the 
plaintiff  below  of  the  agreement  for  the  conveyance  of 
the  land  operate  to  deprive  the  county  judge  of  jurisdic- 
tion of  the  action.  In  Mushrush  v.  DevereauXj  20  Neb.,  49, 
which  was  for  the  recovery  of  money  paid  upon  an  agree- 
ment for  the  sale  of  land  after  a  refusal  to  convey,  it  was 
argued  that  inasmuch  as  the  plaintiff  was  unable  to  make 
out  his  case  without  the  introduction  in  evidence  of  the 
agreement  in  question,  the  justice  of  the  peace  was  with- 
out jurisdiction  of  the  action;  but  it  was  held,  notwith- 
standing such  fact,  that  the  suit  was  for  money  had  and 
received  and,  therefore,  cognizable  by  the  county  judge 
in  his  capacity  as  a  justice  of  the  peace.  The  ground  of 
the  decision  in  that  case  is  apparent  from  the  concluding 
language  of  the  opinion,  viz. :  "The  plaintiff's  case,  there- 
fore, depending  not  upon  his  refusal  or  failure  to  comply 
with  the  terms  of  his  contract,  upon  which  the  advance 
payment  was  made,  the  county  judge  was  not  ousted  of 
inrisdiction  to  try  the  action  by  reason  of  the  constitu- 
tional provision  cited  or  the  provisions  of  statute  in  pur- 
suance thereof."  This  case  is  within  the  reasoning  there 
employed  and  must  be  governed  thereby. 

It  is  insisted  that  the  condition  of  the  contract  for  the 
use*  by  the  plaintiff  of  the  property  therein  mentioned  is 
in  the  nature  of  a  penalty  and  that,  in  the  absence  of  an 
allegation  of  actual  damage,  the  county  judge  erred  in 
refnsmg  to  strike  the  bill  of  particulars;  but  to  that  prop- 
osition we  cannot  agree.  The  stipulation  in  question  is 
entirely  free  from  doubt  or  ambiguity,  and  is  susceptible 
of  a  single  interpretation,  viz.,  that  the  provision  therein 
for  the  benefit  of  the  plaintiff  below  was  intended  to  be 
the  measure  of  his  damage  upon  the  breach  of  the  con- 
tract by  the  defendant  The  judgment  is  right  and  will 
be 

Affirmed. 
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West  Point  Water  Power  &  Land  Improvebcbnt  Com- 
pany V.  State  of  Nebraska,  ex  rel.  P.  M.  Moodie, 
County  Attorney. 


Filed  Febbuabt  4, 1896.*    No.  6064. 

1.  Mills  and  Hill-Daxns:  Wateb-Courses:  Fishwats.    Persons  erect- 

ing and  maintaining  dams  for  milling  purposes  in  the  streams  of 
this  state  do  so  with  the  implied  obligation  to  maintain  adequate 
fishways  for  the  passage  of  fish  from  the  lower  to  the  higher  level 
of  such  streams  and  their  tributaries. 

2.  Powers  of  State:  Police  Poweb.    The  reserved  powers  of  the  state, 

including  the  police  power,  are  inalienable,  and  cannot  be  surren- 
dered or  bartered  away  by  the  legislature. 

3.  Water-Courses:  Pbesebvation  of  Fish.    The  preservation  of  the 

fish  in  the  streams  of  the  state  is  a  proper  function  of  government. 

4.  Mandamus:  Mill-Dams:  Fishwats.    The  duty  enjoined  upon  the 

owner  of  mill-dams  to  construct  and  maintain  fishways  (see  Crimi- 
nal Code,  sec.  87a)  is  designed  to  promote  the  public  welfare,  and 
may  be  enforced  by  mandamus  on  the  relation  of  the  county  atUw- 
neys  of  the  several  counties. 

Error  from  the  district  court  of  Cuming  county.  Tried 
below  before  NoRRiS,  J. 

The  opinion  contains  a  statement  of  the  case. 

J.  C.  Crawfordy  for  plaintifF  in  error. 

In  the  argument  reference  was  made  to  the  following 
cases:  State  v.  Franklin  Falls  Co.y  6  Am.  Rep.  [N.  H.],  513; 
Ryan  v.  Broton^  100  Am.  Dec.  [Mich.],  154;  City  of  Janes- 
ville  V.  Carpenter^  20  Am.  St  Rep.  [Wis.],  123;  Jones  v.  Pet- 
tiboney  2  Wis.,  308»;  Arnold  v.  ElmorCy  16  Wis.,  509*;  Yates 
V.  Jvddy  18  Wis.,  lis*;  Walker  v.  Shepardson,  4  Wis.,  495; 
Wisconsin  River  Improvement  Co.  v.  IjyonSy  30  Wis.,  61;  De- 
laplaine  v.  Chicago  d  N.  W.  R.  Co.y  42  Wis.,  214;  Cohn  v. 
Wausau  Boom  Co.y  47  Wis.,  314;  Stevens  Point  Boom  Co.  v. 
Rcilly,  46  Wis.,  237;  Hazeltine  v.  Case,  46  Wis.,  391. 

*Publlcation   withheld    pending   rehearing.    See   following    case,  49 
Neb..  223. 
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M.  McLaughlin^  also  for  plaintiff  in  error. 

P.  M.  MoodiCj  contra: 

Plaintiff  in  error  owns  its  mill-dam  on  the  condition 
that  it  will  provide  a  flshway  whereby  all  fish  may  readily 
pass  over  or  around  it  {Holyoke  v.  Lyman,  15  Wall.  [U.  S.], 
500;  Toum  of  Stoughton  v.  Bakery  4  Mass.,  522*;  Bumham 
V.  Webster y  5  Mass.,  266;  Xickerson  v.  Brackettj  10  Mass., 
212;  CottHll  V.  Myrwk,  12  Me.,  229;  Vinton  v.  Welsh^  9 
Pick,  piass.],  92;  Commonwealth  v.  Chapinj  5  Pick.  [Mass.], 
204.) 

The  legislature  has  no  right  to  bind  itself  not  to  exer- 
cise its  powers  for  the  preservation  of  a  common  right. 
(Stone  V.  State  of  Mississippi^  101  U.  S.,  814;  Boston  Beer 
Co.  t.  State  of  Massachusetts^  97  U.  S.,  25;  Boyd  v.  State  of 
Alabamaj  94  U.  S.,  645;  Metropolitan  Board  of  Excise  v. 
Barrie,  34  N.  Y.,  657.) 

The  plaintiff  in  error  could  acquire  no  prescriptive 
right,  as  against  the  public,  to  maintain  a  mill-dam  with- 
out a  fishway.    {Parker  v.  People,  111  111.,  581.) 

Post,  C.  J. 

This  was  an  application  for  a  writ  of  mandamus  to  the 
district  court  for  Cuming  county  on  the  relation  of  P.  M. 
Hoodie,  as  county  attorney,  to  require  the  respondent 
therein,  plaintiff  in  error,  to  construct  a  suitable  fishway 
whereby  fish  may  readily  pass  over  or  around  a  dam  main- 
tained by  said  respondent  in  the  Elkhom  river.  An  an- 
swer was  filed  by  the  respondent,  in  which  is  contained 
the  following  admission:  "It  admits  that  the  respondent 
owns  and  maintains  a  mill-dam  across  said  Elkhorn  river 
at  or  near  the  city  of  West  Point  and  within  said  county 
of  Cuming,  and  that  the  said  respondent  has  never  pro- 
vided, and  has  not  at  the  present  time,  a  suitable  fishway, 
nor  any  fishway  whatever,  whereby  fish  may  pass  over  or 
around  said  mill-dam."    The  other  allegations  of  the  an- 
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swer  are,  in  substance,  that  the  land  upon  which  said  dam 
is  situated  is  private  property;  that  the  construction  of 
said  dam  was  authorized  by  the  territorial  legislature  in 
the  year  1867,  and  that  the  respondent  has  acquired  the 
right  to  maintain  it  as  at  present  constructed  by  adyerse 
user;  that  the  Elkhorn  river  is  a  private,  unnavigable 
stream,  and  to  require  the  respondent  to  construct  a  fish- 
way  would  be  to  damage  its  property,  within  the  prohibi- 
tion of  the  state  constitution.  To  this  answer  a  demurrer 
was  interposed  by  the  relator  and  sustained  by  the  court. 
The  respondent  refusing  to  plead  further,  a  peremptory 
writ  of  mandamus  was  awarded  against  it  in  accordance 
with  the  prayer  of  the  petition,  and  the  cause  removed 
into  this  court  for  review  by  the  respondent. 

The  provision  of  statute  relating  to  the  subject  in- 
volved is  found  in  section  1  of  the  act  amendatorj'  of  prior 
acts,  approved  April  4, 1887  (see  Criminal  Code,  sec.  87a), 
viz.:  "It  shall  also  be  unlawful  for  any  person,  associa- 
tion of  persons,  or  corporation  to  place  or  establish  any 
obstruction  across  any  stream  of  water  in  this  state  that 
shall  prevent  the  free  passage  of  fish  along  said  stream; 
Provided^  That  all  persons,  associations  of  persons,  or  cor- 
porations erecting,  owning,  or  maintaining  a  mill-dam 
across  any  stream  in  this  state  shall,  at  his  or  its  own  ex- 
pense, construct  and  at  all  times  maintain,  subject  to  the 
approval  of  the  fish  commission,  a  suitable  and  substan- 
tial fish  way  whereby  all  fish  passing  along  said  stream 
can  readily  pass  over  or  around  said  dam.  Public  waters, 
within  the  meaning  of  this  section,  shall  embrace  all 
lakes,  ponds,  rivers,  creeks,  bayous,  and  streams,  except 
private  artificial  ponds  or  ponds  subject  to  the  exclusive 
dominion  of  a  single  ownership."  (Session  Laws,  1887,  p. 
662,  ch.  107,  sec.  1.)  The  courts  of  this  country  have  fre- 
quently been  called  upon  to  give  effect  to  acts  of  this 
character  and  have,  it  is  believed,  in  every  instance  sus- 
tained the  power  of  the  legislature  over  the  subject.  (See 
Iloolicr  V.  Cummhu/s,  20  Johns.  [N.  Y.],  90;  Town  of  Stough- 
ton  17.  Bal'crj  4  Mass.,  522;   Buniham  v.  Webstet^,  5  Mass., 
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266:  Commonwealth  v.  McCurdyj  5  Mass.,  324;  Nicker  son  v. 
Bracketij  10  Mass.,  212;   Commonwealth  v.  Chapin^  5  Pick. 
[Mass.],  199;  Vinton  v.  Welsh^  9  Pick.  [Mass.],  92;  Common- 
icealth  V.  Essex  Co.j  13  Oray  [Mass.],  248;  Cottrill  v.  Myriek, 
12  Me.,  229;  Weller  t\  Snover,  42  N.  J.  Law,  341;  Parker  v. 
People^  111  111.,  581;  Holyoke  Water-Power  Co.  v,  Lymanj  15 
Wall.  [U.  S-],  500.)    In  the  case  last  cited,  which  involved 
a  statute  of  Massachusetts  after  which  ours  appears  to 
have  been  modeled,  the  subject  was  considered  in  all  its 
phases,  resulting  in  the  conclusion  that  while  a  grant  au- 
thorizing the  use  of  the  water  of  a  stream  for  mill  pur- 
poses is  a  vested  right,  such  right  is  subject  to  legislative 
contFoI,  and  that  one  erecting  a  dam  in  a  stream  annually 
frequented  by  fish,  does  so  under  the  implied  obligation 
to  maintain  sufficient  openings  to  permit  the  passage  of 
fish  at  all  proper  seasons.     In  that  case  Mr.  Justice  Clif- 
ford, after  citing  with  approval  the  opinion  of  Chief  Jus- 
tice Shaw  in  Commonwealth  v.  Essex  Co.j  sxipra^  says: 
"From  the  earliest  times  the  right  of  the  public  to  the 
passage  of  fish  in  rivers  and  the  private  rights  of  riparian 
proprietors,  incident  to  and   dependent  on  the  public 
right,  have  been  subject  to  regulation  of  the  legislature; 
that  the  mode  adopted  by  the  legislature,  whether  by 
public  or  private  acts,  to  secure  and  preserve  such  rights, 
has  been  by  requiring,  in  the  erection  of  dams,  such 
sluices  and  fishways  as  would  enable  these  migratory 
fish,  according  to  their  known  habits  and  instincts,  to 
pass  from  the  lower  to  the  higher  level  of  the  water  oc- 
casioned by  such  dam,  so  that,  although  their  passage 
might  be  somewhat  impeded,  it  would  not  be  thereby  es- 
sentially obstructed."     And  in  Commontcealth  v.  Chapin, 
supra^  the  same  principle  is  recognized  by  Chief  Justice 
Parker  in  the  following  language:    "This  common  law 
right  of  several  fishery,  in  the  owners  of  lands  bordering 
on  rivers  not  navigable,  is  subject  to  a  reasonable  qualifi- 
cation, in  order  to  protect  the  rights  of  others,  who  in 
virtue  of  owning  the  soil  have  the  same  right,  but  might 
lose  all  advantage  from  it  if  their  neighbors  below  them. 
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on  a  stream  or  river,  might  with  impunity  wholly  impede 
the  passage  of  fish  into  the  lakes  or  ponds,  where  they,  by 
instinct,  prepare  for  the  multiplication  of  the  species^ 
This  restriction  is  founded  upon  that  universal  principle 
of  every  just  code  of  laws,  sic  vtere  tuo  ut  alienum  non 
IwdasJ^  State  v.  Franklin  Falls  Co.^  49  N.  H.,  240,  to  which 
we  are  referr€id  in  support  of  the  opposing  view,  is  not  au- 
thority for  the  contention  of  the  plaintifF  in  error.  In- 
deed, it  may  be  said  to  sustain  the  doctrine  of  the  cases 
above  cited,  since  the  propositions  therein  asserted  are  (1) 
that  the  maintaining,  in  an  unnavigable  river,  which  is 
the  outlet  of  a  large  inland  lake,  of  a  dam  without  a  fish- 
way  so  as  to  obstruct  the  passage  of  fish  from  the  sea  tx> 
the  lake,  is  indictable  at  common  law;  (2)  no  right  will 
be  acquired  as  against  the  state  by  the  obstruction  of  a 
public  fishery  for  more  than  twenty  years  under  a  claim 
of  right,  where  such  obstruction  originated  without  right 

Regarding  the  plaintifF  in  error's  reliance  upon  a  pre- 
scriptive right  to  maintain  its  dam  without  making  pro- 
vision for  the  passage  of  fish,  and  upon  the  fact  that  the 
construction  of  the  dam  was  authorized  by  the  territorial 
legislature,  it  is  su£9cient  that  the  reserved  powers  of  the 
state,  including  the  right  to  conserve  and  promote  the 
public  welfare  at  the  expense  of  private  interests,  de- 
nominated the  police  power,  is  inalienable,  and  cannot  be 
surrendered  or  bartered  away  by  the  legislature.  {Parker 
V.  People^  snpra;  Alger  v.  Weston,  14  Johns.  [N.  Y.],  231; 
People  17.  Morris,  13  Wend.  [N.  Y.],  329;  Metropolitnn 
Board  of  Excise  v.  Barrie,  34  N.  Y.,  657;  8Ume  «.  Missis- 
sippi,  101  U.  S.,  814.) 

Lastly,  it  is  urged  that  the  law  recognizes  no  common 
right  of  fishery  in  the  streams  of  this  state;  that  such 
right  belongs  exclusively  to  the  owners  of  the  soil ;  that 
it  is,  in  short,  a  private  right  only,  in  which  the  state  is 
not  interested,  and  that  the  writ  of  mandamtis  should  not, 
therefore,  have  been  allowed  on  the  relation  of  the  county 
attorney.  In  Attorney  General  v.  Albion  Academy,  52  Wis., 
469,  the  rule  is  thus  stated:  "  *The  question  whether  the 
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attorn^  general  can  sue,  or  whether  the  suit  must  be 
brought  by  some  private  party,  depends  upon  whether 
the  injury  sought  to  be  redressed  is  public  in  its  nature, 
affecting  public  interests,  or  whether  it  is  merely  private, 
affecting  private  rights  and  interests  only.  In  the  latter 
case  the  ^ittomey  general  cannot  sue;  in  all  others  he  can. 
In  case  of  a  wrong  which  is  also  a  public  as  well  as  a 
private  injury,  the  attorney  general  may  sue  in  respect  to 
the  public  injury,  although  a  private  person  may  also  sue 
in  respect  to  his  private  injury.' ''  And,  as  said  by  this 
court  in  Smiley  v.  MacDatuildy  42  Neb.,  5,  the  test  of  .public 
utility  is  whether  the  particular  regulation  involved  has 
some  relation  to  the  public  welfare  and  whether  such  is 
in  fact  the  end  sought  to  be  attained.  That  the  declared 
purpose  of  the  act,  viz.,  the  preservation  of  the  fish  in  our 
streams,  is  a  proper  function  of  the  state  government  as 
tending  directly  to  promote  the  public  welfare,  is  a  prop- 
osition distinctly  recognized  by  authority,  including  the 
cases  above  cited.  The  provision  for  the  construction  of 
ishways  must  therefore  be  regarded  as  a  duty  enjoined 
upon  persons  and  corporations  maintaining  dams  in  the 
streams  of  the  state,  in  the  interest  of  the  public  at  large. 
It  follows  that  the  writ  was  properly  allowed  on  the  re- 
lation of  the  county  attorney,  and  that  the  judgment  of 

the  district  court  should  be 

Affibmed. 


40    228, 

52    777 


West  Point  Water  Power  &  Land  Improvement  Com- 
pany V.  State  of  Nebraska,  ex  rel.  P.  M.  Moodie, 
County  Attorney. 

Filed  Octobeb  6, 1896.    No.  6064. 

1.  Pleading:  Judgment.  "It  is  a  well  established  rule  of  pleading, 
under  the  Code  as  well  as  at  common  law,  that  a  judgment  upon 
demurrer  must  be  against  the  party  whose  pleading  was  first  de- 
fective In  substance,  and  that  a  demurrer  searches  the  entire  record 
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and  must  go  against  the  first  error."    {Hotoer  v,  Avltman,  27  Neb., 
251;    Oakley  v.  Valley  County,  40  Neb.,  900.) 

2.  Water-Courses:  Pishways:  Constitutiontai.  Law:  Statutes.  The 
legislature  of  the  year  1875  passed  a  law  entitled  "An  act  to  pro- 
hibit the  catching  of  game  fish  in  certain  cases."  (See  Session 
Laws,  1875,  p.  23.)  The  act  referred  to  was  the  subject  of  amend- 
ment and  repeal  by  the  legislative  body  which  convened  in  1879, 
the  title  of  the  amendatory  act  being  as  follows:  "An  act  to  amend 
sections  one,  two,  and  three  of  an  act  entitled  'An  act  to  prohibit 
the  catching  of  game  fish  in  certain  cases.'  "  (Session  Laws,  1879. 
p.  71.)  During  a  session  of  the  legislature  convening  in  1887  an 
act  was  passed  under  the  following  title:  "An  act  to  amend  sec- 
tion one  of  'An  act  to  amend  sections  one,  two,  and  three  of  an 
act  entitled  "An  act  to  prohibit  the  catching  of  game  fish  in  cer- 
tain cases."  '  "  (Session  Laws,  1887,  p.  662,  ch.  107.)  Among  other 
things,  this  latter  act  made  it  obligatory  upon  persons  or  corpora- 
tions owning,  erecting,  or  maintaining  a  mill-dam  across  any 
stream  of  water  in  the  state  to  construct  and  keep  suitable  fish- 
ways  for  the  passage  of  fish  over  and  around  the  dam.  Hdd,  That 
the  portion  of  the  act  last  referred  to  which  prescribed  the  duty  of 
construction,  etc.,  of  a  fish  way  was  a  subject  not  expressed  in  the 
title  of  the  act,  and  hence  the  act,  to  the  extent  it  was  attempted 
to  legislate  therein  upon  such  subject,  was  within  the  constitu- 
tional inhibition  that  "No  bill  shall  contain  more  than  one  sub- 
ject, and  the  same  shall  be  clearly  expressed  in  its  title."  This  is 
equally  true  whether  the  act  be  viewed  as  an  amendatory  one,  as 
it  is  purported  to  be,  or  as  an  independent  act,  complete  within 
itself. 

Rehearing  of  preceding  case,  49  Neb.,  218. 

J.  C.  Crawford  and  M.  McLaughlin^  for  plaintiff  in  error. 

P,  M.  MoodiCj  contra. 

Harrison,  J. 

In  this,  an  action  instituted  in  the  district  court  of 
Cuming  county,  the  relator,  the  county  attorney  of  said 
county,  asked  the  issuance  of  a  writ  of  mandamus  order- 
ing the  respondent  to  make  and  keep  a  suitable  fishway 
for  the  passage  of  fish  over  and  around  a  mill-dam  owned 
and  maintained  by  it  in  the  Elkhom  river.  To  an  an- 
swer  filed  by  the  respondent,  the  relator  filed  a  general 
demurrer,  which  was  sustained  and,  the  respondent  elect- 
ing not  to  plead  further,  a  peremptory  writ  of  mandamus 
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was  granted  and  issued  against  it,  as  prayed  in  the  ap- 
plication or  petition.  The  case  was  presented  to  this 
court  for  review  by  the  unsuccessful  party  in  the  district 
court.  The  result  of  a  hearing  here  was  the  affirmance 
ot  the  action  of  the  district  court.  For  opinion  then  an- 
nounced see  preceding  case,  49  Neb.,  218.  A  motion  for 
rehearing  was  filed  and,  on  consideration,  granted,  and 
the  cause  has  been  again  submitted  to  this  court  for  ex- 
amination and  decision. 

At  this  hearing  a  question  was  raised  and  discussed 
which  was  not  presented,  and  to  which  no  reference  was 
made  at  the  former  hearing,  viz.,  that  the  act  of  the  legis- 
lature, under  the  provisions  of  which  this  action  was  in- 
stituted, and  by  which  it  is  claimed  the  duty  was  cast 
upon  the  re8i)ondent  of  performing  the  acts  sought  to 
be  required  by  this  proceeding,  was  unconstitutional,  as 
violative  of  that  portion  of  our  constitution  wherein  it  is 
prescribed  that  "No  bill  shall  contain  more  than  one  sub- 
ject, and  the  same  shall  be  clearly  expressed  in  its  title.'* 
(Constitution,  sec.  11,  art.  3.)  To  determine  this  question 
it  will  be  necessary  to  examine  the  course  of  legislation 
on  the  subject  involved  in  the  action,  to  review  the  his- 
tofy  of  the  act  or  acts  of  the  law-making  body,  which  it  is 
urged  the  respondent  had  failed  to  fulfill. 

The  original  enactment  was  passed  during  the  year 
1875  (see  Scission  Laws,  1875,  p.  23),  and  was  entitled 
"An  act  to  prohibit  the  catching  of  game  fish  in  certain 
cases.'^  Section  1  was  as  follows:  "That  it  shall  be  un- 
lawful to  catch,  interfere  with,  or  destroy  by  the  use  of 
any  seine,  dip-net^  set-net,  trammel-net,  or  basket,  any 
Hack  bass,  willow  bass,  pickerel,  pike,  trout,  jack- 
salmon,  perch  or  any  other  game  fish,  in  any  lake,  pond, 
slough  or  other  body  of  water  lying  in  whole  or  in  part 
within  the  state  of  Nebraska,  which  does  not  at  all  sea- 
sons of  the  year  have  a  natural  inlet  and  outlet  from  and 
into  some  river,  creek  or  other  stream  of  water,  without 
first  having  obtained  the  consent  of  the  owners  of  the 
land  upon  which  is  situated  any  such  lake,  pond,  or 
19 
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slough  as  aforesaid."  Section  2  provided  the  penalty  or 
punishment  to  be  adjudged  against  any  person  doing 
any  of  the  things  prohibited  by  the  act,  and  section  3 
gave  justices  of  the  peace  jurisdiction  of  all  cases  arising 
under  the  provisions  of  the  act. 

The  foregoing  act  was  the  subject  of  repeal  and  amend- 
ment in  1879  (see  Session  Laws,  1879,  p.  71),  the  title  to 
the  repealing  act  being  as  follows:  "An  act  to  amend  sec- 
tions one,  two,  and  three  of  an  act  entitled  *An  act  to  pro- 
hibit the  catching  of  game  fish  in  certain  cases.' "  In 
section  1  of  this  amendatory  act  it  was  made  unlawful 
for  any  person  or  persons  to  catch,  kill,  injure,  or  destroy 
any  fish  in  any  river,  creek,  brook,  stream,  lake,  pond, 
bayou,  or  other  body  of  water  in  this  state  with  a  seine, 
trammel-net,  gill-net,  pound  net,  basket,  or  weir,  or  in 
any  other  manner,  except  with  a  hook  and  line,  spear  and 
fork,  and  made  unlawful  for  any  person  to  set  or  drag  a 
seine  or  net,  or  any  of  the  prohibited  appliances  for  catch- 
ing fish,  in  any  of  the  designated  waters,  and  authorizing 
any  person  finding  any  of  them  so  set  to  take  them  up, 
and  provided  that  the  act  shall  not  be  construed  to  pro- 
hibit the  owners  of  private  ponds  or  streams  from  taking 
fish  therefrom  in  any  manner  they  choose.  Section  2  pro- 
vided: "It  shall  be  unlawful  for  any  person  or  persons  to 
injure,  disturb,  or  destroy  any  hatching-box,  hatching- 
house,  or  pond  used  for  hatching  or  propagating  fish,  or 
to  injure  or  destroy  or  disturb  any  spawn,  or  fry,  or  fish  in 
any  hatching-box,  hatching-house  or  pond  or  stream ;  Pro- 
videdy  That  the  fish  commissioners  of  this  state  may  take, 
or  cause  to  be  taken,  any  of  the  fish  named  in  this  section 
for  the  purposes  of  propagation,  or  stocking  the  waters 
of  this  state.''  And  in  section  3  it  was  stated:  "It  shall 
be  unlawful  for  any  person  or  persons  to  catch,  in- 
jure, kill,  or  destroy  any  California  salmon,  land-locked 
salmon,  trout,  shad,  white-fish,  or  carp,  which  shall  have 
been  planted  or  placed  in  any  waters  of  this  state  by  the 
fish  commissioners,  or  by  private  persons."  By  eacli 
section  the  punishment  for  the  acts  prohibited  by  its 
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terms  was  provided,  and  by  section  4  the  sections  of  the 
act  of  1875  were  rei)€aled  in  terms. 

During  the  legislative  session  of  1887  an  act  was 
parsed  which  purported  to  amend  section  1  of  the 
amendatory  act  of  1879  (see  Session  Laws,  1887,  p.  662) 
with  the  following  title:  "An  act  to  amend  section  one 
of  'An  act  to  amend  sections  one,  two,  and  three  of  an 
act  entitled  "An  act  to  prohibit  the  catching  of  game  fish 
in  certain  cases," ' "  Section  1  of  this  act  of  1887  made 
it  unlawful  for  any  person  to  catch,  kill,  injure,  or  de- 
stroy any  fish  in  any  public  water  in  this  state  or  in  the 
^lissonri  river  along  the  eastern  boundary  of  this  state, 
in  any  manner  except  by  the  use  of  hook  and  line,  and  the 
use  of  seines,  nets,  and  other  devices  other  than  the  hook 
or  line  were  prohibited  and  made  unlawful.  It  was 
further  provided,  among  other  things:  "It  shall  also  be 
unlawful  for  any  person,  association  of  persons,  or  cor- 
poration to  place  or  establish  any  obstruction  across  any 
stream  of  water  in  this  state  that  shall  prevent  the  free 
passage  of  fish  along  said  stream;  Prot-uted,  That  all  per- 
sons, associations  of  persons,  or  corporations  erecting, 
owning,  or  maintaining  a  mill-dam  across  any  stream  in 
this  state  shall,  at  his  or  its  own  expense,  construct  and 
at  all  times  maintain,  subject  to  the  approval  of  the  fish 
commission,  a  suitable  and  substantial  fishway  whereby 
all  fish  passing  along  said  stream  can  readily  pass  over 
or  around  said  dam.  Public  waters,  within  the  meaning 
of  this  section,  shall  embrace  all  lakes,  ponds,  rivers, 
creeks,  bayous,  and  streams,  except  private  artificial 
ponds,  or  ponds  subject  to  the  exclusive  dominion  of  a 
single  ow^nership.  Every  violation  of  any  provision  of 
this  section  shall  be  a  misdemeanor,  and  every  person, 
association,  or  corporation  convicted  of  an  offense  under 
this  section  shall  pay  a  fine  of  not  less  than  twenty-five 
(25)  dollars  and  costs  of  prosecution,  or  imprisonment  in 
the  county  jail  not  less  than  ten  days  or  until  such  fine 
and  costs  are  paid.  ♦  ♦  ♦  Each  day  any  mill-dam  or 
other  obstruction  shall  be  continued  without  such  fish- 
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way  shall  be  deemed  and  taken  as  a  separate  offense 
under  this  act." 

It  needs  no  discussion  or  argument  to  establish  that 
the  subject-matter  of  the  portion  of  the  act  of  1887,  just 
quoted,  which  refers  to  and  prescribes  the  duty  of  per- 
sons or  corporations  owning,  erecting,  or  maintaining  a 
mill'dam  across  any  stream  of  water  in  the  state  to  con- 
struct and  keep  a  suitable  flshway  for  the  passage  of  fish 
over  or  around  the  dam  is  not  included  or  expressed  in 
the  title  of  the  act,  which,  in  its  words  and  substance,  is 
as  follows:  "An  act  to  prohibit  the  catching  of  game 
fish  in  certain  cases,"  as  it  appeared  entitling  and  gov- 
erning the  subject-matter  of  the  original  enactment  and 
was  retained  and  used  throughout  the  course  of  the 
amendments  attempted  by  the  legislative  body.  The  por- 
tion of  the  act  of  1887  alluded  to  is  clearly  foreign  to  the 
subject  of  the  title  of  either  the  original  or  ai..endatory 
acts,  and  hence  void  and  of  none  effect,  and  this  is  equally 
true  whether  the  acts  in  question  be  in  view  either  as  in- 
dependent acts  on  the  subject  of  the  title,  complete  in 
themselves,  or  as  amendatory  as  the  last  in  point  of  time 
purported  to  be. 

It  will  be  remembered  that  the  judgment  in  the  cause 
in  the  district  court  was  based  upon  a  ruling  sustaining 
a  general  demurrer  to  the  answer  of  respondent     "It  ia 
a  well  established  rule  of  pleading,  under  the  Code  as 
well  as  at  common  law,  that  a  judgment  upon  demurrer 
must  be  against  the  party  whose  pleading  was  first  de- 
fective in  substance,  and  that  a  demurrer  searches  the 
entire  record  and  must  go  against  the  first  error."  {Uower 
V.  Avitnianj  27  Neb.,  251,  and  cases  cited.    See,  also,  (kiktry 
V.  Yallv}!  Conntijj  40  Neb.,  900.)    The  petition  in  this  ca^e 
being  a  statement  of  a  cause  of  action  having  its  source 
or  basis  in  a  statute  in  itself  unconstitutional,  and  there- 
fore void,  did  not  state  a  cause  of  action,  and,  applying 
the  rule  of  pleading  just  referred  to,  the  judgment  should 
have  been  favorable  to  the  respondent  and  not  the  peti- 
tioner; hence  the  former  affirmance  by  this  court  of  the 
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judgment  of  the  district  court  must  be  set  aside,  the 
judgment  of  the  district  court  reversed,  and,  as  there  can 
be  no  amendment  of  the  petition  which  will  be  of  any 
avail,  the  action  will  be  dismissed.  The  questions  which 
were  considered  and  decided  at  the  former  hearing  of  the 
cause  in  this  court  are  unnecessary  to  a  final  determina- 
tion and  disposition  of  the  case  and  need  not  now  be  re- 
examined. 

Reversed  and  dismissed. 


Omaha  Consolidated  Vinegar  Company,  appellant, 
V.  Joseph  Burns,  appellee. 

Filed  October  6, 1896.    No.  5473. 

L  Contract  to  Sink  Tabular  WeU:  Construction:  Supply  op  Water. 
The  contract  upon  which  the  cross-petition  in  this  action  declared 
construed,  and  held  to  be  an  agreement  under  which  the  defendant 
was  to  sink  a  tubular  well  of  prescribed  dimensions,  until  a  flow 
of  two  thousand  gallons  of  water  per  hour  was  obtained,  not  to 
extend,  however,  beyond  a  depth  of  five  hundred  feet,  at  any  as- 
certained or  fixed  compensation  for  such  further  extension,  and 
not  in  any  event  to  extend  beyond  a  depth  at  which  the  company, 
the  employer,  should  give  the  defendant  notice  to  quit  work. 

2. :  Termination:  Amount  of  Recovery.  The  cross-petition  de- 
clared on  a  completed  contract.  During  the  progress  of  the  work 
under  the  contract  the  company  notified  the  defendant  to  stop  any 
further  work  on  the  well.  With  the  requirements  of  such  notice 
the  defendant  complied.  Held,  That  under  the  pleadings  he 
could  recover  the  contract  price  for  the  number  of  feet  of  the  well 
then  completed  as  to  dimensions,  casing,  etc.,  in  accordance  with 
the  contract,  and  for  no  more. 

J. :  Supply  of  Water.    The  contract  in  question  did  not  provide 

that  any  specific  quantity  or  flow  of  water  should  be  obtained  as  a 
condition  precedent  to  or  upon  which  depended  defendant's  right 
to  compensation  for  such  labor  as  he  performed  or  materials  he 
furnished  in  the  completion  of  any  portion  of  the  well  according 
to  contract,  and  further,  in  this  connection,  that  the  contract  was 
enforceable  notwithstanding  its  omission  in  respect  to  the  con- 
dition to  which  reference  has  Just  been  made. 

4. : ,    Held,  That  under  the  facts  and  circumstances  shown 
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in  evidence,  the  contract  by  virtue  of  which  defendant  demanded 
a  recovery  was  binding  on  the  company  against  which  the  claim 
was  sought  to  be  established. 

5.  Mechanics'  Liens:  Tubular  Wells.  The  account  for  labor  per- 
formed and  materials  furnished  in  sinking  a  tubular  well  aifords 
no  foundation  for  a  claim  for  a  mechanic's  lien  on  the  premises 
on  which  the  improvement  is  made. 

6. : .    The  former  opinion  in  this  case,  to  the  extent  the 

construction  given  the  contract  between  the  company  and  defend- 
ant differed  and  was  in  conflict  with  the  construction  herein 
adopted,  is  reversed. 

Rehearing  of  case  reported  in  44  Neb.,  21, 
Malioney  &  Smyth^  for  appellant. 
Charles  Offutty  contra. 

Harrison,  J. 

The  defendant  in  this  action  filed  a  mechanic's  lien  in 
the  proper  oflBce  in  Douglas  county  against  the  property 
of  plaintiflf,  the  account  on  which  the  claim  of  lien  was 
predicated  being  for  work  performed  and  material  fur- 
nished in  and  about  the  sinking  of  a  "tubular*'  well  in 
the  property  of  plaintiff  company  in  Omaha.  This  ac- 
tion was  instituted  by  the  plaintiff  company,  the  object 
being  to  secure  the  cancellation  of  the  lien,  or  its  remoyal 
as  an  alleged  cloud  on  the  company's  title  to  the  property. 
The  defendant  filed  a  cross-bill,  or  petition,  in  which  he 
asked  that  the  amount  due  him  from  the  plaintiff  might 
be  ascertained  and  adjudged,  and  his  lien  therefor  fore- 
closed, etc.  To  this  cross-petition  the  company  pleaded 
and  of  the  issues  there  was  a  trial,  the  result  of  which 
was  favorable  to  the  defendant.  The  company  appealed 
to  this  court,  and  on  hearing  of  the  case  here  the  judg- 
ment of  the  district  court  was  reversed.  (See  44  Neb.,  21.) 
A  motion  for  rehearing  was  filed  and  allowed,  and  the 
case  has  been  again  submitted  for  decision.  There  was  a 
sufficiently  full  statement  of  the  issues,  and  such  facts  as 
were  and  are  necessary  to  an  understanding  of  the  case, 
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in  the  former  opinion,  to  which  we  refer  the  reader  for 
such  statement,  not  deeming  a  repetition  necessary  here. 
The  contract  by  virtue  of  which  the  defendant  alleged  he 
did  the  work  and  furnished  the  materials  was  as  follows: 

"Joseph  Burns:  Please  sink  a  tubular  well  of  seven- 
inch  lap  welded  iron  pipe  at  our  vinegar  factory  in 
Omaha,  and  continue  sinking  the  same  until  you  get  a 
water  supply  of  2,000  gallons  of  water  per  hour,  unless 
sooner  stopped  by  us.  You  to  furnish  all  pipe,  points, 
and  working  barrel  and  valves,  together  with  plunger 
rods  and  all  other  material  necessary  to  construct  and 
complete  the  well  in  a  first-class  manner  to  the  surface  of 
the  ground,  and  on  completion  of  the  work  we  agree  to 
settle  for  the  same  at  the  rate  of  (fS.OO)  five  dollars  per 
foot,  one-half  to  be  paid  in  cash  and  the  balance  to  be 
paid  by  our  note  for  ninety  days,  without  interest.  We 
will  furnish,  at  our  own  expense,  the  pump,  or  whatever 
we  may  decide  to  use  to  raise  the  water  with.  It  is  the 
understanding  of  this  that  you  pay  all  bills  for  labor  and 
material  necessary  to  complete  the  work  as  above,  for 
the  above  prices,  and  should  the  well  have  to  be  sunk  be- 
low 250  feet,  then  the  price  shall  be  six  dollars  per  foot 
below  the  first  250  feet,  or  for  the  second  250  feet,  or  any 
part  thereof  that  it  may  be  necessary  to  sink  the  well  to 
obtain  the  necessary  amount  of  water;  and  it  is  further 
nnderstood  that  in  no  case  shall  the  well  be  sunk  deeper 
than  five  hundred  feet  (500)  deep,  at  this  price,  from 
the  surface  of  the  ground.  It  is  the  understanding  that 
when  the  well  is  complete  as  above  it  shall  be  paid  for 
as  first  mentioned,  namely,  one-half  cash  and  balance  in 
note  as  above." 

The  former  opinion,  in  part,  hinged  upon  the  construc- 
tion therein  given  to  the  contract  we  have  just  quoted. 
As  we  read  it,  we  are  forced  to  conclude:  First — ^That 
the  defendant  could,  or  would,  fulfill  it  (this  being  the 
point  which  we  now  desire  to  settle)  by  sinking  the  well 
to  such  depth  as  to  obtain  a  continuous  fiow  of  2,000  gal- 
lons of  water  per  hour.     Second — That  the  depth  could 
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not  be  extended  beyond  500  feet  under  the  existing  con- 
tract, this  because  the  contract  did  not  provide  for  the 
payment  of  any  consideration  for  any  further  prosecution 
of  the  work,  and  there  were  other  facts  in  evidenc(»  which, 
we  believe,  fully  support  this  conclusion.  Third— That 
defendant  was  to  stop  whenever  notified  to  do  so  by  the 
company. 

Pursuant,  presumably,  to  the  right  given  it  by  the  con- 
tract to  stop  the  sinking  of  the  well  at  such  time  as  it  de- 
sired, the  company  served  defendant  with  the  following 
notice: 

"To  Joseph  BumSy  His  Agents,  AssignSy  and  Employes:  It 
is  provided  in  our  contract  of  September  11th  that  you 
shall  sink  a  tubular  well  of  seven-inch  lap  pipe,  welded 
iron  pipe,  at  our  vinegar  factory  at  Omaha,  and  continue 
sinking  the  same  until  you  get  a  supply  of  2,000  gallons 
of  water  per  hour,  unless  sooner  stopped  by  us. 

"We  now  exercise  our  right  to  stop  you  in  accordance 
with  said  contract,  and  hereby  notify  you  to  forthwith 
cease  work  upon  said  w^ell,  to  remove  your  machinery  and 
tools  from  our  property,  and  vacate  our  premises  at  once. 

"J.  H.  Barrett, 

''President 

At  the  time  of  the  service  of  this  notice  the  well  was 
completed,  as  to  dimensions  and  being  properly  cased, 
to  a  depth  of  145  feet,  and  had  proceeded  beyond  this 
some  375  feet.  A  portion  of  this  latter  distance  pipe  had 
been  used  but  five  inches  in  diameter,  and  a  part  four 
inches.  In  the  former  opinion  the  contract  was  con- 
strued as  providing  that  the  defendant  was  to  obtain  a 
continuous  flow  of  2,000  gallons  of  water  per  hour,  and  if 
he  failed  to  do  so  within  five  hundred  feet,  to  receive 
nothing  for  what  he  had  done  under  the  contract.  We 
feel  forced,  at  this  time,  to  adopt  a  somewhat  different 
conclusion  in  the  one  particular,  i.  r.,  in  respect  to  the  floi?v 
of  water.  Doubtless  the  primary  and  moving  purpose  of 
the  company's  entering  into  the  contract  was  to  obtain 
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the  water,  and  not  an  unsatisfactory  or  iusufflcieut  flow 
thereof.     But  if  it  was  the  intention  to  provide  in  the 
contract  that  a  prescribed  quantity  or  yield  of  water 
should  result  from  the  labors  of  defendant,  or  he  should 
receive  no  compensation,  the  contract  made  did  not  ex- 
press OP  carry  out  the  intention.    A  contract  may  be  exe- 
cuted, and  they  have  been,  binding  the  pai'ty  sinking  the 
well  to  furnish  a  satisfactory  or  definitely  stated  quantity 
of  water,  or  get  no,  or  a  reduced,  compensation  for  the 
labor  performed.     It  is  true  that  such  a  contract  con- 
tains a  possible  hardship  on  the  contractor,  but  to  this  it 
must  be  answered  that  it  is  a  contract  to  perform  a  some- 
thing which  necessarily,  as  an  inherent  element,  has  this 
uncertainty  or  contingency,  and  if  he  voluntarily  enters 
into  the  contract  he  assumes  the  risks  and  possible  hard- 
ships incident  thereto.     Having  done  so,  if  the  contin- 
gency becomes  a  certainty,  a  fact,  he  must  bear  the  result. 
{Jacison  v.  CresmcU,  61  N.  W.  Kep.  [la.],  383.)   The  rule  is 
equally  forcible  as  to  the  other  contracting  party,  in  this 
case  the  company,  if  the  agreement  is  executed  without 
provision  that  a  specific  flow  of  water  shall  be  obtained, 
as  was  this  one;   then  the  labor  and  materials  must  be 
paid  for  as  p^r  contract,  be  the  flow  of  water  little  or 
much.    The  recovery  in  the  action  was  asked  by  the  de- 
fendant on  an  allegation  in  the  cross-bill  of  a  perform- 
ance of  the  contract  on  his  part  according  to  all  its  terms 
and  conditions.     At  the  time  he  was  notified  by  the  com- 
pany to  quit  work  on  the  well,  as  we  have  before  stated, 
he  had  completed  145  feet  in  strict  compliance  with  the 
terms  of  the  agreement,  and  more  than  300  feet  addi- 
tional partially.     He  was  entitled,  as  we  view  the  con- 
tract under  the  pleadings,  to  payment  for  the  145  feet  at 
|5  per  foot,  or  f  725.     The  trial  court,  as  to  the  remaining 
350  feet  of  the  500  feet  which  it  had  concluded  the  de- 
fendant was,  by  the  terms  of  the  contract,  to  sink  the 
well,  unless  sooner  stopped,  received  evidence  of  what 
would  be  the  reasonable  value  of  the  work  and  materials 
necessarv  to  finish  the  well  from  the  dimensions  of  five 
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and  four  inches  in  diameter,  which  such  further  portions 
of  it  had  when  the  work  was  stopped,  to  what  the  agree- 
ment contemplated  and  demanded,  and  deducting  the 
amount  thus  obtained  from  the  sum  which  the  number  of 
feet,  if  completed  according  to  contract,  would  have  cost 
at  the  contract  price,  gave  the  defendant  judgment  for  the 
balance.    The  defendant  sought,  in  the  evidence  adduced 
on  his  part,  to  support  three  theories  in  relation  to  this 
smaller  portion  of  the  well.  One  that,  under  his  definition 
of  a  tubular  well,  it  might,  under  certain  conditions,  as 
detailed  in  the  evidence,  be  completed  and  fulfill  the  con- 
tract and  yet  be,  a  great  portion  of  it,  not  more  than  five 
inches  in  diameter,  or  four,  or  even  less.     Another  that 
it  was  entirely  proper  to  proceed  from  the  145-foot  point, 
or  any  other,  in  fact,  with  the  smaller  pipe,  and  after- 
wards, as  was  his  purpose  if  he  thought  it  necessary, 
draw  out  the  smaller  pipe,  make  the  hole  larger,  as  re- 
quired by  the  contract,  and  let  down  pipe  of  the  contract 
dimensions.     It  was  in  evidence  that  defendant  stated, 
at  times  when  the  work  was  in  progress,  when  objections 
were  made  by  some  officers  of  the  company  to  the  use  of 
the  small  pipe,  that  he  was  merely  prospecting  for  water. 
The  trial  court  adopted  the  theory  that  putting  in  the 
small  pipes  was  a  proper  manner  of  proceeding  with  the 
work;  that  it  was  a  completion  of  the  well  to  the  extent 
it  had  progressed,  within  the  terms  of  the  contract,  and 
hence  allowed  compensation  therefor,  as  we  have  herein- 
before outlined.    This,  we  must  conclude,  was  wrong. 
Under  the  pleadings  the  defendant  could  recover  for  only 
so  much  of  the  well  as  had  been  fully  completed  according 
to  the  contract.     If  he  desired  to  do  some  prospecting  or 
searching  for  water  he  could  do  so,  and  might,  in  so  do- 
ing, perform  labor,  the  results  of  which  could  afterwards 
be  utilized  in  completing  portions  of  the  well  to  comply 
with  the  contract.     It  is  of  the  evidence  introduced  in  de- 
fendant's behalf  that  as  soon  as  the  small  pipes  ^vrere 
withdrawn  the  hole  would  at  once,  partially  or  wholly^ 
fill  with  sand  and  other  substances,  as  the  ease  might  be 
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to  what  extent  could  not,  with  any  certainty,  be  asserted. 
Certainly,  then,  evidence  of  what  would  be  the  recover- 
able value  of  completing  the  well  must,  of  necessity,  be 
as  variable  and  uncertain  as  the  conditions  under  which 
it  would  have  to  be  performed,  and  could  not  be  accu- 
rately estimated  so  as  to  furnish  a  reliable  measurement 
on  which  to  base  a  deduction  from  the  fixed  contract 
price,  and  say  that  we  were  requiring  ascertained  com- 
pensation from  the  company,  a  price  specified  by  the 
agreement  for  finished  work,  under  a  pleading  of  a  com- 
pleted contract.     Cases  may  arise,  and  probably  have 
arisen,  where  the  contract  and  the  evidence  will  furnish 
and  have  presented  such  conditions  as  afforded  opportu- 
nity for  the  application  of  the  rule,  or  one  similar  to  that 
indicated  and  for  which  contention  was  made,  but  it  can 
have  no  bearing  in  this  case.     The  articles  of  incorpora- 
tion which  had  been  adopted  by  the  company  were  intro- 
duced in  evidence,  and  in  the  seventh  paragraph  thereof 
it  was  provided  as  follows:  "The  affairs  of  this  corpora- 
tion shall  be  conducted  by  a  board  of  directors  of  five 
members,  who  shall  elect  a  president,  vice  president,  and 
secretary,  who  shall  also  be  treasurer;  they  shall  appoint 
Buch  superintendents,  agents,  and  managers  as  they  shall 
from  time  to  time  deem  necessary  for  the  transaction  of 
the  business  of  this  corporation,  and  a  person  learned  in 
the  law  as  attorney  and  counsel  thereof;  they  shall  also 
have  power  to  adopt  a  code  of  by-laws  if  they  deem  it 
necessary." 

It  is  urged  that  there  was  no  evidence  of  authorization 
by  the  board  of  directors  of  the  making  of  the  contract 
under  which  the  defendant  claims,  or  any  right  or  power 
delegated  to  the  president  by  which  he  could  enter  into 
any  such  agreement  for  the  company  so  that  it  would  be 
the  contract  of  the  organization.  The  company,  so  far  as 
i»  shown  by  the  articles  of  incorporation  and  the  evidence, 
was  not  one  having  a  seal.  The  contract  was  not  re- 
quired to  be  made  by  seal.  It  was  admitted  in  the  plead- 
inp  filed  by  the  corporation,  in  answer  to  defendant's 
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crosg-petition,  that  J.  H.  Barrett,  who  signed  the  contract, 
was  the  president  of  the  company  at  the  time  of  signing, 
and  that  he  signed  it  as  such  president.  The  services  to 
be  piTformed  were  such  as  were  then  demanded,  and  thor- 
oughly fit  and  suitable  in  and  about  the  business  in  which 
the  corporation  was  engaged.  The  defendant  went  on 
the  premises  of  the  company  with  the  necessary  ma- 
chinery and  implements  to  perform  his  part  of  the  con- 
tract, began  it,  and  continued  it  almost  without  ceasing^ 
night  and  day,  during  three  months  or  more,  and  in  the 
work  was  directed  and  consulted  with  by  the  different 
oflScers  of  the  company,  and  by  and  for  the  company  was 
notified,  in  the  manner  provided  for  in  the  contract,  to 
stop  the  work  which  he  was  doing  under  it,  and  moreover 
the  company  is  here  in  this  suit  claiming  relief  under  and 
by  virtue  of  the  terms  and  provisions  of  the  agreement* 
There  is  suflScient  here  to  constitute  the  contract  binding 
on  the  company,  whether  it  was  so  in  its  inception  or  not^ 
which  we  do  not  here  decide. 

By  the  decree  of  the  trial  court  the  defendant  was  al- 
lowed a  lien  on  the  premises  of  the  corporation,  under  the 
provisions  of  chapter  54,  Compiled  Statutes,   entitled 
"Mechanics'  and  Laborers'  Liens,"  for  the  amount  ad- 
judged due  of  his  account.     The  first  section  of  the  chap- 
ter to  which  we  have  referred  is  as  follows:  "Any  person 
who  shall  perform  any  labor,  or  furnish  any  material  or 
machinery  or  fixtures,  for  the  erection,  reparation,  or  re- 
moval of  any  house,  mill,  manufactory,  or  building  or 
appurtenance,  by  virtue  of  a  contract  or  agreement,  ex- 
pressed or  implied,  with  the  owner  thereof  or  his  agents, 
shall  have  a  lien  to  secure  the  payment  of  the  same  upon 
such  house,  mill,  manufactory,  building,  or  appurtenance, 
and  the  lot  of  land  upon  which  the  same  shall  stand."    It 
is  the  establijihed  doctrine  of  this  court  that  this  section 
shall  be  given  a  liberal  construction,  so  that,  whenever 
practicable,  thereunder,  the  mechanic,  laborer,  ot  fur- 
nisl»/*r  of  materials  may  be  afforded  a  remedy  for  tlie 
enforcement  of  the  accounts  due  them.     But  the  improve* 
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ment  for  which  the  account  in  suit  accrued  was  for  the 
sinking  of  the  well  and  casing  it,  an  improvement  which 
may  be  said  to  have  been  in  the  soil  and  cannot,  by  any 
liberality  in  the  construction,  however  great,  be  brought 
within  the  meaning  of  the  words  "perform  labor,  or  fur- 
nish any  material  or  machinery  or  fixtures,  for  the  erec- 
tion *  *  •  of  any  house,  mill,  manufactory,  or  build- 
ing or  appurtenance,"  etc.,  and  the  filing  of  the  claim, 
etc.,  established  no  lien. 

The  former  opinion,  insomuch  as  it  conflicts  with  this 
one,  is  overruled.  The  defendant  may,  within  forty  days, 
file  a  remittitur  of  the  sum  of  11,430.50  of  the  amount  ad- 
judged due  him  by  the  decree  of  the  district  court,  as  of 
the  date  of  such  decree.  If  he  does  so  the  decree  will  be 
set  aside  to  the  extent  of  its  allowance  of  a  mechanic's 
lien,  and,  as  thus  modified,  it  will  be  affirmed,  and  a  de- 
cree will  be  entered  in  this  court  canceling  the  lien  of 
record.  If  the  remittitur  is  not  filed  the  decree  of  the 
district  court  must  in  all  things  be  reversed. 

Judgment  accordingly. 


John  Thams,  appellant,  v.  George  H,  Sharp  et  al.,     49  2371 

^  ^  '62    646 

appellees.  

Filed  October  6, 1896.    No.  6689. 

L  Evidence:  Deeds:  Ticanbcript  of  Record.  A  certified  transcript  of 
the  record  of  a  deed  duly  recorded  may  be  read  in  evidence  with 
like  force  and  effect  of  the  original  deed,  whenever  the  original  is 
shown  to  be  lost  or  not  belonging  to  the  party  seeking  to  use  It, 
nor  within  his  control.    (Compiled  Statutes,  ch.  73,  sec.  13.) 

2.  Deeds:  Evidence  of  Forgery.  Evidence  in  the  case  considered, 
and  held  sufficient  to  sustain  the  finding  of  the  trial  court  that  the 
deed  purporting  to  have  been  made  by  P.  T.  to  J.  R.  A.  was  genu- 
ine and  not  a  forgery. 

Appeal  from  the  district  court  of  Knox  county.    Heard 
below  before  Jackson,  J. 
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Simpson  d  Sornhorger^  for  appellant. 

References  as  to  competency  of  certified  copy  of  record 
of  deed:  1  Wharton,  Evidence  [3d  ed.],  sec.  141;  Edwards 
V.  Noyesj  65  N.  Y.,  125;  Krise  v.  Nelson,  66  Pa.  St,  258; 
Potts  V.  Cokviauj  5  So.  Rep.  [Ala.],  782;  Loftin  v.  Lofting  1 
S.  E.  Rep.  [N.  Car.],  837;  Allen  v.  Re<id,  17  S.  W.  Rep. 
[Tex.],  115;  Overand  v.  Menczer,  18  S.  W.  Rep.  [Tex.],  301; 
Dickinson  v.  Breeden,  25  111.,  168;  Newell,  Ejectment,  464; 
Phillips  V.  Bishop,  35  Neb.,  487. 

C.  C.  McNish  and  A.  R.  Oleson,  contra. 

NORVAL,  J. 

This  action  was  instituted  in  the  court  below  by  John 
Thams  against  George  H.  Sharp  and  Andrew  R.  Gra- 
hiam  to  quiet  title  to  the  southwest  quarter  of  section  20, 
township  29,  range  2  west  of  the  6th  P.  M.,  and  to  cancel 
of  record  certain  deeds  covering  the  lands  mentioned* 
The  defendant  Graham  filed  an  answer  and  cross-peti- 
tion, setting  up  therein  title  to  the  premises  in  himself 
and  praying  that  the  same  may  be  quieted  in  him. 
Plaintiff  replied  by  a  general  denial.  There  was  a  trial 
on  the  merits,  which  resulted  in  a  decree  for  Graham^ 
from  which  this  appeal  is  taken,  plaintiff  claiming  that 
the  findings  of  the  trial  court  are  unsupported  by  the 
evidence. 

A  patent  was  issued  for  the  lands  in  dispute  by  the 
United  States  to  one  Peter  Thams,  of  Clinton  county^ 
Iowa,  on  April  1,  1872,  which  patent  was  duly  recorded. 
On  July  29,  1891,  the  said  Peter  Thams,  his  wife  joining 
with  him,  conveyed  the  lands  by  warranty  deed,  duly 
acknowledged,  to  his  brother,  the  plaintiff  herein,  which 
deed  was  filed  for  record  on  August  17,  1891.  The  de- 
fendant Graham  also  claims  to  be  the  owner  of  the  lands 
through  certain  conveyances,  the  following  being  his 
chain  of  title:  A  warranty  deed  purporting  to  have  been 
made  by  Peter  Thams,  to  one  John  R.  Armstrong,  of  Elk- 
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hart,  Indiana,  acknowledged  before  I.  N.  Whittam,  a  no- 
tary public,  on  May  6,  1872,  recorded  May  16,  1872; 
warranty  deed  from  the  widow  and  heirs  of  John  B. 
ArmBtrong,  deceased,  to  George  H.  Sharp,  dated  Septem- 
ber 21,  1891,  recorded  September  26,  1891;  quitclaim 
deed  from  George  H.  Sharp  and  Winifred  C,  his  wife,  to 
Andrew  R  Graham,  bearing  date  September  25,  1891, 
recorded  May  17,  1892.  It  will  be  observed  that  each 
party  claims  title  through  Peter  Thams  as  the  common 
source.  Plaintiff  alleges  and  claims  that  the  deed  pur- 
porting to  have  been  executed  by  Peter  Thams  to  Arm- 
Btrong was  forged.  The  decision  in  this  case  turns  upon 
the  fact  whether  that  deed  is  genuine  or  fictitious. 

Peter  Thams,  plaintiff's  grantor  and  the  person  who 
acquired  the  title  to  the  160  acres  from  the  United  States, 
testified  positively  that  he  never  signed  or  acknowledged 
the  Armstrong  deed  and  is  not  acquainted  with  the  per- 
son certifying  to  the  acknowledgment;  that  he  first 
learned  of  its  existence  about  two  years  prior  to  the  trial; 
that  he  never  conveyed  these  lands  to  any  person  other 
than  John  Thams,  the  plaintiff;  that  he  paid  the  taxes  on 
the  real  estate  for  several  years  between  1872  and  1890, 
and  that  he  always  spelled  his  surname  "T-h-a-m-s,"  and 
never  with  the  letter  *V  preceding  the  letter  "s,"  The 
above  is  the  substance  of  the  evidence  upon  which  the 
plaintiff  relies  in  making  out  his  case,  with  the  exception 
as  to  the  way  the  grantor's  name  is  spelled  in  the  deed 
to  Armstrong,  which  will  be  presently  stated.  The  record 
shows  that  John  R.  Armstrong  died  at  his  home  in  Elk- 
hart, Indiana,  several  years  since.  It  was  proven  upon 
the  trial  by  the  testimony  of  his  Widow  and  other  mem- 
bers of  his  family  that  his  valuable  papers  at  the  time  of 
his  death  were  kept  at  his  home  in  a  bureau  drawer;  that 
subsequently  on  the  removal  of  the  family  to  another 
state  the  contents  of  the  bureau,  including  the  said  pa- 
pers of  the  deceased,  were  dumped  upon  the  floor,  where 
the  papers  were  left,  and  that  the  controverted  deed  can- 
not now  be  found,  although  diligent  search  therefor  has 


240  NEBRASKA  REPORTS.  [Vou  49 


Thams  v.  Sharp. 


been  made.     The  deed  was  recorded  in  the  deed  records 
of  Knox  county,  and  plaintiflf  introduced  in  evidence  a 
certified  transcript  of  the  record.     This  shows  that  in  the 
body  of  the  deed  and  in  the  certificate  of  acknowledg 
ment,  as  well  as  the  signature  of  the  grantor,  his  surname 
is  spelled  "T-h-a-m-e-s."     While  the  incorrect  spelling  of 
the  grantor's  name  thus  indicated  tends  to  corroborate 
the  testimony  of  Peter  Thams,  it  is  not  necessarily  con- 
clusive upon  the  question  whether  the  deed  was  forged. 
(Rogers  v.  ManJeyj  49  N.  W.  Rep.  [Minn.],  194.)    It  is  prob- 
ably true  that  the  testimony  adduced  by  the  plaintifT 
would  have  warranted  a  finding  and  decree  in  his  favor; 
but  that  alone  will  not  authorize  a  reversal.     It  must 
also  appear  that  the  decree  was  not  supported  by  suffi- 
cient evidence,  which  plaintiflf  insists  that  the  record 
shows.     As  tending  to  establish  that  Peter  Thams  <*on- 
veyed  the  lands  to  Armstrong,  there  is  the  record  of  such 
conveyance,  and  in  addition  thereto  the  testimony  by 
deposition  of  I.  N.  Whittam,  the  notary  public  before 
whom  the  acknowledgment  of  the  conveyance  purports 
to  have  been  taken,  to  the  effect  that  Peter  Thams,  at  and 
prior  to  the  date  of  the  deed,  resided  in  (^edar  Rapids, 
Iowa,  the  latter  being  engaged  in  the  saloon  business  on 
Second  street,  not  far  distant  from  witness'  oflflce;   that 
Thams  went  before  Whittam  and  acknowledged  the  deed 
in  question,  about  twenty  or  twenty-one  years  prior  to 
the  date  of  his  testifying,  and  that  he  has  a  personal  rec- 
ollection of  taking  the  acknowleilgment  and  making  the 
deed.     It  was  shown  beyond  dispute  that  Peter  Thams, 
plaintiff's  grantor,  resided  in  Cedar  Rapids  at  the  date  of 
the  disputed  deed,  and  about  that  time  Armstrong  Tvas 
also  in  the  same  city,  he  and  Peter  Thams  both  stopping 
at  the  same  hotel,  and  the  latter  obtaining  from  Arm- 
strong the  right  for  the  state  of  Wisconsin  in  a  patent 
brick  making  machine.     There  was  testimony  given  by 
disinterested  witnesses  tending  to  show  that  Peter  Thams 
trade<l  land  for  the  patent  right,  which  he  denies,  claim- 
ing that  he  paid  a  money  consideration.     A.  R.  Oleson 
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testified  that  in  December,  1892,  he  met  Peter  Thams  at 
Aspen,  Colorado,  and  conversed  with  him  at  the  time  the 
deposition  of  the  latter  was  taken  in  this  case,  but  which 
was  not  read  on  the  trial,  and  that  during  the  conversa- 
tion Peter  Thams  stated  that  he  did  not  know  the  said 
John  R.  Armstrong  and  never  had  any  dealings  whatever 
with  him.  Much  stress  is  laid  by  plaintiff  upon  the  fact 
that  Peter  Thams  paid  the  taxes  upon  the  land  for  sev- 
eral years  following  the  recording  of  the  Armstrong  deed. 
It  is  unusual  for  a  grantor  to  continue  paying  taxes  upon 
the  property  after  he  has  parted  with  the  title.  The  only 
explanation  for  his  doing  so  in  this  case  to  be  found  in 
the  record  is  the  fact  that  Thams  soon  became  dissatis- 
fied with  his  bargain  for  the  patent  right,  and  within  a 
month  or  two  after  he  obtained  it  he  went  to  Elkhart, 
Indiana,  and  saw  Mr.  Armstrong  for  the  purpose  of  hav- 
mg  the  sale  rescinded,  but  was  unsuccessful  in  his  at- 
tempt. The  evidence  to  establish  the  execution  of  the 
deed  was  as  complete  as  could  have  been  expected  under 
the  circumstances.  It  was  made  more  than  twenty 
years  before  the  trial,  the  original  was  lost  or  destroyed, 
the  grantee  dead,  and  there  was  no  subscribing  witness. 
A  certificate  of  acknowledgment  of  a  conveyance  of  land 
in  proper  form  is  evidence  of  its  execution  and  acknowl- 
edgment, although  not  conclusive.  The  certificate  can 
be  impeached  only  by  clear  and  convincing  proof  of  its 
falsity.  {Phillips  v.  Bishop,  35  Neb.,  487;  Barker  v.  Avery, 
36  Xeb.,  599.)  In  this  case  the  certificate  is  corroborated 
by  the  ofi&cer  who  made  it. 

It  is  argued  that  the  certified  transcript  of  the  record 
of  the  deed  was  not  competent  evidence  of  the  execution 
of  the  original  until  the  existence  and  genuineness  of  the 
deed  itself  is  established,  and  authorities  are  cited  to  the 
effect  that  to  make  a  copy  of  a  lost  instrument  admissi- 
ble the  existence  and  execution  of  the  original  as  a  genu- 
ine document  must  be  proved.  A  sufficient  answer  to 
this  argument  is  that  after  plaintiff  himself  had  placed 
in  evidence  the  copy  of  the  recorded  deed  defendant 
20 
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introduced  sufficient  evidence  of  the  prior  existence  and 
genuineness  of  the  original  deed.  With  such  proof,  if 
not  without  it,  under  section  13,  chapter  73,  Compiled 
Statutes,  the  transcript  of  the  record  was  competent  evi- 
dence. That  section  authorizes  the  record  of  a  deed  duly 
recorded,  or  certified  transcript  of  the  same,  to  be  read 
in  evidence  with  like  force  and  effect  of  the  original  deed 
whenever  the  original  is  shown  to  be  lost,  or  not  belong- 
ing to  the  party  seeking  to  use  the  same,  nor  within  his 
control.  The  evidence  was  sufficient  to  justify  the  find- 
ing of  the  court  below,  that  the  deed  was  executed  by 
Peter  Thams,  the  original  patentee.    The  decree  is 

Affirmjecd. 


49  2421 

50  661 

*^   ^1  State  Bank  of  Lushton  v.  O.  S.  Kelley  Company. 

F11.BD  October  6, 1896.    No.  6363. 

1.  Chattel  Mortgages.  Under  section  14»  chapter  32,  Compiled  Stat- 
utes, a  mortgagee  in  good  faith  is  one  who  takes  a  chattel  mort- 
gage to  secure  a  debt  actually  and  justly  owing  to  him,  whether 
pre-existing  or  not,  without  actual  or  constructive  notice  of  prior 
equities  against  the  mortgaged  property. 

2. .  Tootle  V.  First  Nat,  Bank  of  Chadron,  34  Neb.,  863,  distin- 
guished. 

Motion  by  fletendant  in  error  for  a  rehearing  of  case 
reported  in  47  Neb.,  678.     Motion  overruled. 

F.  C  Power  J  for  the  motion,  cited:  Tootle  v.  First  Nat. 
Bank  of  Chadron^  34  Neb.,  863;  PeopWs  Savings  Bank  v. 
Bate^^  120  U.  S.,  556;  1  Cobbey,  Chattel  Mortgages,  sec 
129. 

NORVAL,  J. 

This  is  an  application  for  a  rehearing  of  the  case  re- 
ported in  47  Neb.,  678,  upon  the  single  ground,  namely. 
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that  this  court  erred  on  holding  in  the  former  opinion 
that  a  person  who  takes  a  chattel  mortgage  to  secure  a 
pre-existing  debt  can  be  a  mortgagee  in  good  faith  within 
the  meaning  of  the  statute.  That  a  mortgage  upon  chat- 
tels given  to  secure  a  pre-existing  demand  wUl  protect  the 
mortgagee  as  fully  as  though  a  new  consideration  had 
been  paid,  is  not  a  new  doctrine  in  this  state.  It  was  laid 
down  in  1882  in  Turner  v.  KiUian,  12  Neb.,  580,  and  has 
been  reasserted  in  the  following  cases:  BeagU  v.  Miller j 
37  Neb.,  855;  Chaffee  v.  Atlas  Lumber  Co.j  43  Neb.,  224. 
The  decisions  of  other  courts  upon  the  question  are  con- 
flirting,  a  large  number  holding  that  a  chattel  mortgage 
securing  a  debt  previously  incurred  is  subject  to  all  the 
equities  existing  between  the  mortgagor  and  third  parties 
having  prior  interest  in  the  property.  This  rule  the 
writer  might  be  inclined  to  adopt  if  the  question  was  not 
foreclosed  by  the  adjudications  in  this  state,  which  have 
been  so  long  acquiesced  in  as  to  become  a  rule  of  property, 
not  to  be  set  aside  by  the  courts. 

It  is  insisted  that  TmtJe  r.  First  Nat.  Bank  of  Chadron, 
U  Neb.,  863,  is  in  conflict  with  the  decisions  cited  above. 
We  do  not  think  so.  In  that  case  Yates  purchased  the 
property  on  credit,  through  false  representations,  and 
then  mortgaged  the  property  to  the  bank  to  secure  a  prior 
indebtedness.  The  vendors  rescinded  the  sale  on  the 
ground  of  fraud,  which  this  court  held  they  had  the  right 
to  do  against  every  person  except  a  bona  fide  purchaser  for 
value  without  notice  of  the  fraud,  and  that  the  bank  was 
not  entitled  to  the  protection  afforded  an  innocent  and 
good-faith  purchaser  of  property  from  a  fraudulent 
vendee.  The  chattel  mortgage  to  the  bank  merely  created 
a  lien  on  Yates^  interest  in  the  property,  subject,  however, 
to  be  defeated  by  the  vendor's  rescinding  the  sale.  The 
title  of  the  mortgagor  having  failed,  there  was  not  any- 
thing to  which  the  mortgage  could  attach.  The  case, 
undoubtedly,  would  have  presented  stronger  equities  had 
the  mortgage  been  taken  by  the  bank  in  good  faith,  with- 
out notice  of  the  fraud  of  Yates,  to  secure  a  debt  at  the 
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time  created.  Moreover,  the  plaintiff  in  that  case  was 
not  claiming  the  property  as  a  creditor,  purchaser,  or 
mortgagee,  but  as  absolute  owner;  hence,  section  14, 
chapter  32,  Compiled  Statutes,  had  no  application  and 
was  not  involved  in  that  case,  nor  was  it  construed.  In 
the  case  before  us  the  mortgage  of  Peter  Peters  to  the 
State  Bank  of  Lushton  secured  a  debt  which  he  then 
owed  it,  the  time  of  payment  was  extended  to  a  future 
date,  and  the  security  was  taken  by  the  bank  without  any 
notice  of  the  existence  of  the  mortgage  in  favor  of  O.  S. 
Kelley  Co.  This  constituted  the  bank  a  mortgagee  in 
good  faith  within  the  contemplation  of  the  statute.  The 
motion  for  a  rehearing  is.  denied. 

Motion  ovBRRUiiBD. 
Post,  C.  J.,  not  sitting. 


City  of  Omaha  v.  Fannie  E.  Richards,  Adminis- 
tratrix. 

Filed  October  6, 1896.    No.  6581. 

I  49    344 

I  y    ^  1.  Municipal   Corporations:   Negligence:  Ponds:  Death   of   Chii.i>. 

58  533  Held,  That  the  city  is  liable  for  the  death  of  a  boy  ten  years  old,  by 

4u  ^  drowning,  caused  by  falling  from  a  section  of  wooden  sldew&lk 

f 6d    ^1  which  he  was  using  as  a  raft  upon  a  pond  of  water  within  the  cor- 

porate limits,  a  part  thereof  being  in  a  public  street  and  part  upon 
private  property,  it  being  shown  that  such  accumulation  of  water 
was  occasioned  by  the  negligence  of  the  city  in  grading  said  street 
and  constructing  a  storm  sewer  therein. 

2. :  .    Whether  the  deceased  was  guilty  of  contributory 

negligence  was  a  question  of  fact,  to  be  determined  by  the  Jury 
from  the  evidence  adduced. 

3.  Instructions:  Exceptions.  An  exception  to  the  "giving  of  instruc- 
tions  3,  4,  5,  6,  7,  8,  and  9,  contained  in  the  general  charge  of  tbe 
court,  and  to  the  giving  of  each  said  instructions,"  is  a  separate 
and  specific  exception  to  each  of  said  paragraphs  of  the  cbargie. 
and  is,  therefore,  sufficient. 
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Brooks  t?.  Dutcher,  22  Neb.,  644,  and  Walker  v.  Turner, 


27  Neb.,  103,  In  so  far  as  they  state  a  contrary  doctrine,  overruled. 

6.  Vew  Trial:  Assignments  of  Ebror.  The  assignment  In  the  motion 
for  a  new  trial  relating  to  the  giving  of  instructions  Tield  sufficient. 

6.  Xunicipal  Corporations:  Liability  fob  Negligence:  Streets.  The 
third  and  sixth  paragraphs  of  the  charge,  set  out  in  the  opinion, 
correctly  state  the  rule  as  to  the  liability  of  a  city  for  failure  to 
keep  its  streets  In  safe  condition  for  the  use  of  the  public,  and  are 
applicable  to  the  case  made  by  the  pleadings  and  evidence. 

T.  Instractioiis.  A  party  cannot  complain  of  an  instruction  in  har- 
mony with  one  requested  by  him. 

&  Assignment  of  Error:  Evidence.  An  assignment  In  a  petition  in 
error  that  the  court  erred  In  admitting  testimony  Is  too  Indefinite. 

9.  Damages  for  Causing  Death  of  Child.  A  verdict  for  |2,8&0  held  not 
excessive. 

Error  from  the  district  court  of  Douglas  county- 
Tried  below  before  Scott,  J. 

The  opinion  contains  a  statement  of  the  case. 

W.  J.  Confiell  and  E.  J.  Comishj  for  plaintiff  in  error: 

We  contend  that  at  the  time  of  the  drowning,  Twenty- 
fifth  street,  at  the  point  near  where  the  accident  occurred, 
was  actually  closed  to  public  travel  by  reason  of  the  ex- 
istence of  a  pond  of  water,  and  the  deceased,  according  to 
the  undisputed  proof  of  this  case,  at  such  time  not  only 
was  not  in  the  use  of  the  street  for  any  lawful  or  proper 
purposes,  but  was  not  in  any  manner  using  said  street; 
that  the  street,  at  the  place  referred  to,  being  closed  to 
public  travel,  the  city  owed  no  duty  to  the  deceased  to 
protect  him  from  drowning  while  using  the  pond  of 
water  for  the  purposes  of  swimming,  boating,  or  fishing, 
either  on  the  street  or  on  private  property.  {Charlehois  v. 
Gogebic  d  M.  R.  Co.y  51  N.  W.  Rep.  [Mich.],  812;  Omaha  d 
R.  F.  R.  Co.  V.  Martin,  14  Neb.,  295;  Westfall  v.  Board  of 
Water  CommissionerSy  53  N.  W.  Rep.  [Mich.],  161;  Goeltz  v. 
Town  of  Ashland,  44  N.  W.  Rep.  [Wis.],  770;  Sweeny  v.  Old 
Colony  dJSi.  R.  Co.,  10  Allen  [Mass.],  368;  Schmult  v.  Bavcr^ 
22  Pac.  Rep.  [Cal.],  256;  Befison  v.  Baltimore  Traction  Co.^ 
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26  Atl.  Rep.  [Md.],  976;  Nolan  r.  New  York  d  H.  R.  R.  Co.^ 
4  Atl.  Rep.  [Conn.],  110;  Murphy  v.  City  of  Brooklytiy  23 
N.  E.  Rep.  [N.  Y.],  888.) 

Breckenridge  d  Breckenridge  and  L.  F.  Crofoot,  contra: 

The  city  was  negligent  and  is  liable  for  damages. 
{Brennan  v.  City  of  St  LouiSj  92  Mo.,  482;  Pyle  v.  Richards^ 
17  Neb.,  180;  Fremont,  E.  d  M.  Y.  R.  Co.  v.  Marley,  25  Neb., 
138;  McClure  v.  City  of  Red  Wing,  28  Minn.,  186;  GUy  of 
Chicago  v.  Keefe,  114  111.,  222;  City  of  Chicago  v.  Eesing,  83 
111.,  204;  Yillage  of  Cartcrville  v.  Cook,  129  111.,  152;  CUy  of 
Galveston  r.  Posnainsky,  62  Tex.,  118;  City  of  Indianapolis 
V.  Emnwlman,  108  Ind.,  530;  Nichols  v.  City  of  St.  Paul,  44 
Minn.,  494;  City  of  Plattsmouth  v.  Mitchell,  20  Neb.,  228.) 

The  damages  assessed  by  the  jury  are  not  excessive. 
{Barry  v.  Edmunds,  116  U.  S.,  565;  Ross  r.  Te^as  d  P.  R.  Co., 
44  Fed.  Rep.,  44;  Johnson  v.  Chicago  d  N.  W.  R.  Co.,  64 
Wis.,  425;  Schrier  v.  Milwaukee,  L.  S.  d  W.  R.  Co.,  65  Wis., 
457;  Union  P.  R.  Co.  v.  Dunden,  37  Kan.,  1;  Czezewzka  v. 
Bentoti'Bellefontaine  R.  Co.,  25  S.  W.  Rep.  [Mo.],  911.) 

NORVAL,  J. 

This  is  an  action  by  Fannie  E.  Richards,  as  administra- 
trix of  the  estate  of  George  Bertram  Weston,  deceased, 
against  the  city  of  Omaha,  William  J.  Connell,  and  Will- 
iam E.  Clark  to  recover  damages  for  the  death  of  plaint- 
iff's intestate.  The  death  of  Weston  was  caused  by 
drowning  in  a  pond  of  water  in  the  corporate  limits  of 
said  city.  '  A  general  demurrer  to  the  petition  was  filed 
by  the  defendants  Connell  and  Clark,  which  was  sus- 
tained by  the  court  and  the  action  dismissed  as  to  them. 
This  judgment  was  affirmed  at  the  January  term,  1895. 
{Richards  v.  Connell,  45  Neb.,  467.)  The  city  filed  an  an- 
swer to  the  amended  petition,  to  which  the  plaintiff  re- 
plied by  a  general  denial,  and  the  issues  tendered  by  the 
pleadings  were  tried  to  a  jury,  which  resulted  in  a  verdict 
and  judgment  for  the  plaintiff  in  the  sum  of  f 2,850.  Tlie 
city  has  brought  the  record  to  this  court  for  review. 
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The  flbrst  ground  relied  upon  for  a  reversal  is  that  the 
verdict  is  not  sustained  by  sufficient  evidence  and  is  con- 
trary to  lav^.  The  only  testimony  in  the  case  was  that 
introduced  by  the  plaintiff.  There  is  no  controversy  re- 
garding the  facts,  except  in  one  particular,  which  will  be 
referred  to  hereafter.  South  Twenty-fifth  street,  in  the 
city  of  Omaha,  runs  north  and  south  and  is  a  public  thor- 
oughfare. Lots  40  and  41,  in  Hickory  Place,  an  addition 
to  said  city,  front  upon  the  east  side  of  said  street  and  at 
the  time  of  the  drowning  were  owned  by  W.  J.  Connell. 
Lot  59,  in  Redick's  Second  Addition  to  said  city,  owned 
by  W.  E.  Clark,  adjoins  Mr.  Connell's  lots  on  the  north 
and  likewise  abuts  upon  said  street.  A  large  draw  or 
ravine  intersected  the  street  opposite  the  above  described 
premises,  owned  by  Connell  and  Clark,  respectively.  A 
long  time  prior  to  June  29, 1891,  the  city  raised  the  grade 
of  the  street,  but  not  for  the  entire  width  thereof,  where 
it  crosses  the  ravine^  by  the  construction  of  an  embank- 
ment in  such  a  manner  as  to  leave  no  sufficient  outlet  for 
the  surface  water  which  accumulated  in  said  draw  upon 
the  lots  aforesaid  and  the  east  side  of  said  street.  A 
storm  sewer  had  been  constructed  in  the  street  several 
feet  below  the  surface  thereof,  but  it  had  no  catch  basin 
or  other  opening,  except  a  manhole,  to  drain  the  water. 
This  manhole  was  near  the  west  line  of  the  street,  and 
was  constructed  so  high  above  the  ground  as  to  prevent 
the  drainage  of  the  surface  water  at  that  point  into  the 
sewer.  On  the  date  aforesaid,  and  at  divers  times  prior 
thereto,  there  had  been  allowed  to  accumulate  and  re- 
main in  said  draw,  on  the  eastern  portion  of  said  street, 
a  large  pond  or  body  of  water,  which  extended  to  and 
upon  the  said  lots  of  Connell  and  Clark.  On  said  date 
plaintiff's  intestate,  a  lad  about  ten  years  old,  and  a  num- 
ber of  boys  went  upon  a  section  of  a  wooden  sidewalk 
which  had  been  constructed  along  the  west  side  of  said 
street,  but  which  had  become  detached  and  was  then 
floating  upon  the  water,  and  used  the  same  for  a  raft,  for 
pleasure  and   amusement,   and  while   so  doing  young 
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Weston  fell  therefrom  into  the  water  and  was  drowned. 
The  witnesses  do  not  agree  as  to  the  exact  place  where 
he  lost  his  life,  one  of  them,  at  least,  testifying  that  it 
was  in  the  water  on  said  street,  while  the  inference  can 
be  drawn  from  the  testimony  of  other  witnesses  that  the 
drowning  was  on  the  property  adjacent  to  said  street 
The  witnesses,  however,  all  agree  that  there  was  but  a 
single  body  of  water  where  the  accident  occurred,  and 
that  the  raft  conveyed  the  deceased  from  the  street  to  the 
adjacent  premises,  there  being  no  fence  or  barriers  to  in- 
dicate the  east  line  of  the  street.    This  pond  was  only  a 
short  distance  from  the  Mason  public  school  building. 
No  safeguards  or  danger  signals  had  been  put  out     It  is 
argued  that  the  foregoing  facts  create  no  liability  against 
the  city.     It  is  the  settled  doctrine  in  this  state  that  it  is 
the  duty  of  a  municipal  corporation  to  keep  its  street.8  in 
a  reasonably  safe  condition  for  use  by  the  public,  and  if 
it  negligently  falls  so  to  do  it  is  liable  for  the  damages 
resulting  therefrom,  unless  contributory  negligence  is 
shown.    The  city  attorney,  in  his  brief,  admits  such  to  be 
the  law,  and  he  further  concedes  that  the  better  and  safer 
rule  is  that  a  child  using  a  public  street  for  the  purpose  of 
play  and  amusement  is  entitled  to  the  same  protection  as 
is  afforded  a  person  using  the  street  in  the  ordinary  modes 
of  travel.     And  there  can  be  no  doubt  of  it.     As  was  said 
by  Chief  Justice  Scholfield,  in  delivering  the  opinion  of 
the  court  in  City  of  Chicago  v.  Keefe^  114  111.,  222,  which 
was  an  action  to  recover  for  the  death  of  a  child,  who  died 
from  an  injury  received  while  rolling  a  hoop  on  a  defect- 
ive sidewalk  in  one  of  the  streets  of  that  city:  "There  is 
no  limitation  in  the  statute  that  the  streets  shall  be  kept 
in  repair  *for  travelers.'    They  are  to  be  kept  in  repair  as 
streets,  and,  by  necessary  implication,  for  all  purposes  to 
which  streets  may  be  lawfully  devoted.     We  assume  as 
self-evident  that,  with  us,  sti'eets  are  open  to  the  use  of 
the  entire  public  as  highways,  without  regard  to  what 
may  be  the  lawful  motives  and  objects  of  those  traversing 
them,  that  those  using  them  for  recreation,  for  pleasure^ 
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or  throngh  mere  idle  curiosity,  so  that  they  do  not  im- 
pinge upon  the  rights  of  others  to  use  them,  are  equally 
within  the  protection  of  the  law  while  using  them,  and 
hence  equally  entitled  to  have  them  in  a  reasonably  safe 
condition  with  those  who  are  passing  along  them  as  trav- 
elers, or  in  the  pursuit  of  their  daily  avocations.     ♦     ♦     ♦ 
In  crowded  cities  their  use  for  pleasure,  and  sometimes 
even  for  the  promotion  of  health,  may  be  regarded  as  a 
pnblic  necessity.     On  like  principle,  why  may  they  not 
be  used  by  children  in  play  and  amusement,  so  long  as  the 
rights  of  others  being  on  or  passing  along  the  street  shall 
no*  be  prejudiced  thereby?    We  can  perceive  no  reason. 
Such  use  is  certainly  the  universal  custom.'*   In  passing 
apon  a  motion  for  a  rehearing  the  court,  in  the  opinion, 
Bay:  "A  child  may  lawfully  be  upon  the  sidewalk  for 
pleasure  only, — ^that  is  to  say,  for  play, — and  the  city 
owes  the  same  duty  to  have  a  sidewalk  in  a  reasonably 
aafe  state  of  repair,  in  respect  of  it,  that  it  does  in  respect 
of  those  who  are  on  the  sidewalk  passing  to  or  returning 
from  their  places  of  business  or  abode." 

A  case  quite  analogous  in  principle  to  the  one  at  bar  is 
CUy  of  Chicago  i\  Heaingj  83  111.,  204.  That  was  an  action 
to  recover  damages  for  the  death  of  a  child  about  four 
years  old.  The  third  paragraph  of  the  syllabus  reads 
thus:  "It  is  gross  negligence  on  the  part  of  a  city  to  leave 
a  ditch,  filled  with  water,  about  five  feet  deep,  in  a  public 
and  frequented  street  bordering  on  a  sidewalk  without 
any  guards  to  prevent  children  from  falling  into  the  same, 
and  if  a  child  is  drowned  by  falling  into  the  same  the  city 
will  be  liable/'  The  same  principle  was  held  and  applied 
in  Tillage  of  Carterville  v.  Cook,  129  111.,  152;  Bremwn  v. 
GUjf  of  St.  LotiiSy  92  Mo.,  482;  City  of  Indianapolis  v.  Emmeh 
man,  108  Ind.,  530;  Nichols  v.  City  of  8t  Pmlj  44  Minn., 
494;  Haidey  v.  City  of  Atlantic,  60  N.  W.  Eep.  [la,],  519; 
ifecd  V.  City  of  Madison,  83  Wis.,  171;  City  of  Pekin  v. 
McMahan,  39  N.  E.  Rep.  [111.],  484;  Oibson  v.  City  of  Hunt- 
tii0o»,  38  W.  Va.,  177. 
As  to  the  authorities  cited  by  the  city  attorney,  it  is 
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sufficient  to  say  that  they  are  not  based  upon  facts  similar 
to  those  before  us,  hence  an  extended  review  would  be 
useless.  It  was  the  duty  of  the  city  to  have  constructed 
the  sewer  and  street  in  question  in  such  a  manner  as  to 
provide  a  proper  and  adequate  outlet  for  the  water  that 
might  have  been  reasonably  expected  to  come  down  this 
ravine.  In  failing  to  do  so  the  city  authorities  were 
guilty  of  negligence.  That  such  negligence  was  the  di- 
rect and  proximate  cause  of  the  death  of  young  Weston 
is  established  to  a  moral  certainty.  It  is  quite  immaterial 
whether  he  was  drowned  in  the  water  in  the  street  or  on 
the  adjacent  premises,  in  close  proximity  to  the  ii^treet, 
since  the  negligence  of  the  city  caused  the  accumulation 
of  the  water,  consisting  of  a  single  body  extending  nearly 
one-fourth  the  distance  across  the  street  to  the  abutting 
properties,  and  further,  that  the  raft  containing  the  de- 
ceased floated  from  the  street  upon  properties  abutting 
thereon.  Whether  the  deceased  was  guilty  of  such  con- 
tributory negligence  as  to  defeat  a  recovery  was  for  the 
jury  to  determine  from  all  the  facts  and  circumstances. 
The  same  degree  of  care  and  judgment  could  not  be  ex- 
pected of  a  boy  of  his  age  as  of  an  adult  person.  The 
facts,  as  disclosed  by  this  record,  are  ample  to  sustain  the 
verdict. 

Complaint  is  made  in  the  brief  of  the  city  of  the  third, 
sixth,  and  seventh  instructions  contained  in  the  charge 
of  the  court.  Plaintiff  below  contends  that  these  in- 
structions cannot  be  considered,  for  the  reason  no  proper 
exceptions  were  taken  in  the  trial  court.  The  record 
shows  the  following  exception:  "And  now  comes  the  said 
defendant,  the  City  of  Omaha,  before  the  jury  has  retired 
to  consider  their  verdict,  and  objects  and  excepts  to  the 
giving  of  instructions  3,  4,  5,  6,  7,  8,  and  9  contained  in 
the  general  charge  of  the  court,  and  objects  and  excepts 
to  the  giving  of  each  of  said  instructions."  An  exception 
to  instructions  en  masse  is  insufficient  unless  they  are  all 
erroneous.  {Redman  v.  Voss,  46  Neb.,  512,  and  cases  there 
cited.)    But  this  case  is  not  within  the  rule.     The  excep- 
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tion  is  to  each  of  the  paragraphs  of  the  charge  specified, 
and  not  a  general  exception  to  the  giving  of  all  of  them. 
It  was  held  in  Aultman  v.  MartiUy  49  Neb.,  103,  that  an 
assignment  in  a  motion  for  a  new  trial  that  "the  court 
erred  in  giving  instructions  2,  3,  5,  6,  7,  and  8  and  each 
of  them,  asked  for  by  plaintiff,''  was  sufficiently  specific. 
The  same  principle  applies  in  the  matter  of  exceptions  to 
the  giving  and  refusing  of  instructions.  It  is  true  Broolcs 
V.  Dutchery  22  Neb.,  644,  and  Walker  r.  Turner^  27  Neb., 
103,  cited  by  plaintiff,  sustains  his  contention  that  the 
exception  above  set  out  is  not  sufficient  to  allow  an  ex- 
amination of  the  instructions,  but  those  cases  upon  the 
question  of  practice  under  consideration  were  expressly 
disapproved  in  Aultman  v.  Martin^  supraj  and  will  not  be 
followed. 

The  plaintiff  below  also  contends  that  error  cannot  be 
predicated  upon  the  giving  of  the  instructions,  because 
the  assignment  in  the  motion  for  a  new  trial  relating 
thereto  is  insufficient.  It  is  as  follows:  "Error  of  the 
court  in  giving  of  the  instructions  contained  in  the  gen- 
eral charge  of  the  court,  numbers  3,  4,  5,  6,  7,  8,  and  9, 
and  of  giving  of  each  of  said  instructions."  This  is  not 
merely  an  assignment  to  the  instructions  en  masse^  but  to 
each  one  specifically,  and  is  therefore  sufficient.  {Aultman 
f.Jfarti»,  49Neb.,  103.) 

The  third,  sixth,  and  seventh  paragraphs  of  the  charge 
of  the  court,  of  which  the  city  complains,  are  as  follows: 
"3.  If  you  find  from  all  the  evidence  in  the  case  that 
the  city,  prior  to  the  accident  which  resulted  in  the  loss 
of  the  life  of  said  Weston,  had  taken  charge  of  and  had  I 

performed  work  and  labor  upon  Twenty-fifth  street  so  as  | 

to  open  the  same  up  for  use  and  travel  thereon  by  the  I 

public  at  and  along  where  the  accident  occurred,  then  it  ! 

was  the  duty  of  the  city  under  the  law  to  use  all  reasona- 
ble care  and  diligence  in  keeping  and  maintaining  said  i 
street  thereafter  so  as  to  keep  said  street  in  a  safe  condi-  | 
tion  for  the  use  of  the  public,  and  any  negligence  on  the                         .  j 
part  of  said  city  to  so  keep  said  street  in  a  safe  condition 


262  NEBRASKA  REPORTS.  [Vol.  « 


City  of  Omaha  v.  Richards. 


at  all  times  thereafter  for  the  use  of  the  public  would 
render  the  city  liable  if  because  of  such  failure  an  injury 
results  to  any  one  who  has  occasion  to  use  said  street" 

"6.  You  are  further  instructed  that  it  is  in  law  the 
duty  of  the  city  to  so  construct  its  streets  as  to  make  the 
same  safe  for  the  traveling  public,  and  also  that  children 
may  be  upon  the  same  with  safety. 

"7.  If  you  find  from  all  the  evidence  in  the  case,  and  by 
a  preponderance  thereof,  that  because  of  the  negligence 
of  the  city  in  not  providing  suitable  escapes  for  the  Vater 
ordinarily  flowing  down  the  ravine  and  creek,  or  either 
said  water  was  allowed  and  permitted  to  accumulate  at 
the  point  where  said  accident  occurred,  and  also  upon 
Twenty-fifth  street,  making  said  Twenty-fifth  street  un- 
safe for  children  to  be  upon  said  street,  then  the  fact,  if 
it  be  a  fact,  that  said  accumulation  of  water  extended 
also  upon  property  not  in  said  street  would  not  be  ma- 
terial, and  it  would  not  be  material  whether  said  Weston 
was  in  fact  drowned  in  the  water  in  the  street  or  on 
property  adjacent  to  said  street,  providing  the  water  in 
the  street  and  on  the  adjacent  property  where  such 
drowning  may  have  occurred  constituted  one  body  of 
water,  and  provided  such  drowning  was  caused  by  the 
negligence  of  the  city  as  hereinbefore  explained/' 

It  is  conceded  by  the  city  that  the  first  two  instructions 
quoted  correctly  state  the  law  as  to  the  duty  of  the  mu- 
nicipal authorities  to  keep  the  streets  in  safe  condition 
for  the  use  of  the  public.  The  only  complaint  made  is 
that  they  are  not  applicable  to  the  facts  in  the  case.  This 
criticism  is  not  merited.  The  negligence  imputed  to  the 
city  consisted  in  allowing  this  pond  of  water  to  accumu- 
late in  a  public  street  used  as  a  thoroughfare  without 
providing  any  barriers  or  signals  of  danger,  and  it  w^as 
entirely  proper  for  the  court  to  inform  the  jury  as  to  the 
duty  of  the  city  in  keeping  its  streets  in  safe  condition 
for  the  use  of  the  public.  It  was  negligence  on  the  part 
of  the  city  to  leave  the  pond  of  water  unguarded,  knov^- 
ing  that  children  would  be  attracted  to  such  a  place. 
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These  instructions  were  entirely  proper.  The  part  of  the 
seventh  instruction  criticised  is  the  statement  therein 
that  "it  would  not  be  material  whether  said  Weston  in 
fact  drowned  in  the  water  on  the  street  or  on  property 
adjacent  to  said  street,"  This  language  correctly  stated 
the  rule  of  liability  aa  applicable  to  the  case  made  by  the 
proofs,  according  to  the  authorities.  It  would  have  been 
different  if  the  pond  had  been  entirely  upon  private  prop- 
erty and  not  in  close  proximity  to  a  street  In  such  case 
there  would  be  no  liability  upon  the  city,  since  it  would 
have  been  guilty  of  no  breach  of  duty.  It  is  undisputed 
that  this  pond  of  water  extended  into  the  street,  and  the 
dty  cannot  escape  liability  merely  because  the  drowning 
occurred  upon  the  adjacent  premises.  A  reversal  cannot 
be  had  for  the  giving  of  the  language  quoted  for  another 
reason.  The  city  requested,  and  the  court  gave,  an  in- 
struction of  like  import,  although  couched  in  different 
language,  which  reads  as  follows:  "You  are  instructed, 
gentlemen  of  the  jury,  that  it  is  immaterial  whether  the 
deceased,  George  Bertram  Weston,  came  to  his  death  by 
falling  off  the  raft  he  was  floating  upon  the  private  prop- 
erty of  Mr.  Connell  or  within  the  limits  of  Twenty-fifth 
street"  A  party  cannot  complain  of  an  instruction  in 
harmony  with  one  requested  by  him.  {Campbell  v.  Ormsby, 
65  la.,  518;  Dawson  v.  Williams,  37  Neb.,  1.) 

The  refusal  to  give  each  of  the  sixteen  instructions  re- 
quested by  the  city  are  assigned  as  error.  It  is  needless 
to  incumber  this  opinion  by  setting  out  the  requests  to 
charge.  We  have  examined  all  of  them  and  find  that  so 
far  as  they  stated  correct  principles  of  law  and  were  ap- 
plicable to  the  evidence,  they  had  been  covered  by  the 
instructions  given.  Many  of  the  requests  were  incorrect, 
and  especially  is  this  true  of  the  first  and  third.  By  the 
first  the  court  was  asked  to  peremptorily  instruct  the 
jury  to  return  a  verdict  for  the  city;  and  by  the  third, 
that  there  could  be  no  recovery  if  the  deceased  came  to 
his  death  by  drowning  upon  the  private  proi>erty  of  Mr. 
ConnelL    The  error  in  these  requests  has  been  sufficiently 
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indicated  by  the  views  already  expressed.     The  requests 
were  all  rightly  refused. 

It  is  insisted  that  the  court  erred  in  permitting  the 
plaintiff  to  prove  notice  to  the  city  of  the  accident  by  the 
introduction  of  a  paper  which  had  appended  thereto  the 
name  of  the  plaintiff  in  typewriting,  and  also  in  the  ad- 
mission of  certain  testimony  of  the  plaintiff.  The  assign- 
ment in  the  petition  is  insufficient  to  present  these  mat- 
ters for  review,  the  assignment  being  in  this  language: 

"28.  Error  of  the  court,  during  the  trial,  in  the  admis- 
sion of  testimony  over  the  objections  and  exceptions  of 
plaintiff  in  error." 

This  is  too  general.  Errors  must  be  specially  assigned 
in  a  petition  in  error  or  they  will  not  be  considered. 
{Smith  V.  Masoriy  45  Neb.,  610,  and  cases  there  cited.) 

It  is  finally  urged  that  the  damages  are  excessive.  We 
decline  to  interfere  with  the  verdict  on  this  ground.  No 
precise  rule  for  ascertaining  damages  in  such  cases  can 
be  stated.  The  amount  of  compensation  must  be  de- 
termined from  the  facts  and  circumstances  of  each  par- 
ticular case.  Under  the  evidence  adduced,  the  amount 
awarded  by  the  jury  is  not  so  excessive  as  to  call  for  in- 
terference. Verdicts  for  much  larger  sums  in  actions  for 
the  death  of  a  child  have  been  frequently  sustained  by 
the  courts.  See  cases  cited  in  brief  of  plaintiff  below. 
The  judgment  is 

Affirmed. 


C.  R.  Boatright  v.  J.  C.  EnewoliJ. 

Filed  October  6, 1896.    No.  8025. 

IhiresB:  Satisfaction  of  Jxtdoment:  Evidence.  Evidence  examined, 
and  held  to  fail  to  show  that  the  satisfaction  of  the  judgment  com- 
plained of  was  procured  by  duress. 

Error  from   the  district   court  of  Douglas  county. 
Tried  below  before  Keysor,  J.     Heard  on  motion  of  de- 


Vol.  49]  SEPTEMBER  TERM,  189e.  266 


Boatright  y.  Enewold. 


fendant  in  error  to  dismiBS  the  proceeding  on  the  ground 
that  the  judgment  complained  of  has  been  BatisfiedL    Dw- 

missed. 

W.  W.  Morsman  and  Will  H,  Thompson^  foi  the  motion. 
Cooper  d  MontaguCj  cofUra. 

Btan,  €• 

By  his  motion  the  defendant  in  error  seeks  to  procure 
a  dismissal  of  this  proceeding  for  the  alleged  reason  that 
there  has  been,  since  the  pendency  of  this  action  in  this 
court,  a  settlement  of  its  subject-matter.  Plaintiff  in 
error  asserts  that  the  payments  were  made  and  receiyed 
under  such  duress  that  his  right  to  a  review  of  the  judg- 
ment af  the  district  court  should  not  be  prejudiced. 
There  were  submitted  two  affidavits  on  the  hearing,  one 
of  which  was  on  behalf  of  the  defendant  in  error,  the 
other  on  behalf  of  the  plaintiff  in  error.  From  a  consid- 
eration of  both  these  affidavits  we  are  able  confidently 
to  state  the  following  facts  as  indisputably  established: 
On  March  16,  1895,  the  defendant  in  error  recovered  a 
judgment  against  the  plaintiff  in  error  in  the  sum  of 
1143.67  and  costs.  By  virtue  of  this  judgment  C.  W. 
Lyman  was  duly  garnished  as  a  debtor  of  plaintiff  in 
error  after  error  proceedings  had  been  commenced  in  this 
court,  but  before  a  supersedeas  bond  had  been  filed. 
After  the  filing  and  approving  of  such  a  bond,  however, 
the  plaintiff  in  error  made  various  unsuccessful  efforts 
to  procure  a  release  of  the  garnishee,  who,  during  these 
proceedings,  had  made  answer  that  he  owed  the  plaintiff 
in  error  the  sum  of  f 260.  These  efforts  were  grounded 
upon  an  assumption  by  the  plaintiff  in  error  that  a  su- 
persedeas bond  having  been  given,  the  garnishment  was 
vacated  and,  therefore,  that  the  plaintiff  in  error  was  en- 
titled to  the  aforesaid  sum  of  |250.  Neither  the  district 
court  of  Douglas  county,  wherein  the  garnishment  pro- 
ceedings were  had,  nor,  subsequently,  could  the  gar- 
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nishee,  be  convinced  of  the  soundness  of  the  contention 
of  plaintiff  in  error,  for  which  reasons  he  was  not  able  to 
possess  himself  of  the  money  in  the  hands  of  the  gar- 
nishee. In  this  condition  of  affairs,  on  the  16th  day  of 
December,  1895,  the  district  court  of  Douglas  county,  by 
consent  of  the  parties,  ordered  Lyman  to  pay  into  court 
the  amount  owing  by  him  to  the  plaintiff  in  error,  with 
the  provision  that  upon  such  payment  he  should  be  dis- 
charged. In  said  order  it  was  further  provided:  "Of  the 
said  sum  of  money  to  be  paid  into  court  by  the  garnishee, 
one  hundred  and  thirty-five  dollars  (f  135)  to  be  paid  by 
the  clerk  to  the  plaintiff  or  his  attorneys,  and  the  remain- 
der, one  hundred  and  fifteen  dollars  (|115),  to  be  paid  to 
the  defendant  or  his  attorneys,  each  party  herein  to  pay 
his  own  costs/*  Whatever  of  difference  there  exists  be- 
tween the  parties  is  as  to  the  intended  and  the  neces- 
sary effect  of  this  order  and  the  receipt  by  each  party  of 
the  amount  provided  by  the  order  to  be  paid  to  him  by 
the  clerk. 

It  is  asserted  in  the  affidavit  filed  on  behalf  of  the  de- 
fendant in  error  that  the  object  intended  by  all  parties 
and  actually  effected  was  the  settlement  and  discharge 
of  the  judgment  against  the  plaintiff  in  error,  together 
with  all  rights  in  respect  to  such  judgment,  including 
that  of  its  review  in  this  court  by  this  proceeding.  The 
contention  of  the  plaintiff  in  error  is  stated  in  his  affi- 
davit as  follows:  "Affiant  believed,  and  had  reason  to 
believe,  that  unless  he  made  some  arrangement  with  ref- 
erence to  his  said  money  in  the  hands  of  said  Charles  W. 
Lyman,  garnishee,  he  would  be  in  great  danger  of  losing 
such  money;  that  by  reason  of  said  garnishment  pro- 
ceedings and  his  fear  of  losing  the  whole  of  said  money, 
affiant,  under  protest,  consented  to  the  making  of  said 
order  disposing  of  said  money  as  therein  provided  for; 
that  when  affiant  consented  that  said  one  hundred  and 
thirty-five  dollars  (?135)  mentioned  in  said  order  be  paid 
by  the  clerk  of  said  court  to  the  plaintiff  or  his  attorneys, 
affiant  did  not  consent  to  such  order  with  the  purpose  or 
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inteDt  of  satisfying  or  paying  such  judgment,  but  said 
consent  to  said  order  was  made  for  the  reasons  hereinbe- 
fore indicated."     As  the  plaintiff  in  another  part  of  his 
affidavit  stated  that  the  order  of  the  court  was  made  by 
consent  of  parties,  and  as  the  order  itself  so  recited,  the 
assertion  that  this  consent  was  under  protest  was  enti- 
tled to  no  consideration  except  perhaps  as  applied  to  an 
nndiselosed  condition  of  the  mind  of  the  plaintiff  in  error. 
It  is  very  clear  from  the  above  quotation  from  the  affi- 
davit of  plaintiff  in  error  that  the  considerations  which 
induced  his  assent  were,  first,  that  he  waB  in  danger  of 
losing  the  money  owing  him  by  the  garnishee,  and  sec- 
ond, the  pendency  of  the  garnishment  proceedings.     It 
is  just  as  clear,  however,  from  his  own  above  quoted 
language  that  this  assent  was  only  to  the  entry  of  the 
order.    When  this  order  was  complied  with  by  the  pay- 
ment ordered  to  be  made  into  court  there  was,  by  the 
tenns  of  the  order,  an  end  of  the  garnishment,  because 
thereby  the  garnishee  was  to  be  discharged,  and  this  pay- 
ment and  discharge  of  necessity  ended  all  reasons  for 
fearing  a  loss  of  the  money.     When  this  order  had  been 
made  and  the  money  thereunder  had  been  paid  into 
court,  it  w^as  entirely  optional  with  plaintiff  in  error  to 
receipt  for  the  money  which  the  clerk  was  authorized  to 
pay  him  or  to  refrain  from  so  doing.     He  elected  to  re- 
ceive it.     On  the  other  hand,  the  defendant  in  error  was 
fully  authorized  to  receive  his  portion,  and  did  so  by  a 
receipt  which  recited  that  thereby  there  was  a  full  satis- 
faction of  the  judgment.     This  was  dated  December  16, 
1895,  the  day  on  which  this  order  was  made.     It  will  be 
observed  that  while  the  judgment  had  been  for  |143.67 
and  costs,  this  order,  beside  ignoring  all  rights  to  interest 
from  the  date  of  the  judgment,  required  payment  of  but 
|135,  or  f8.67  less  than  the  judgment,  and  required  the 
judgment  creditor  to  pay  one-half  the  costs.    As  already 
indicated,  plaintiff  in  error  confined  the  statements  of  his 
affidavits  to  the  considerations  which  infiuenced  him  to 
consent  to  the  making  of  the  order  and  made  no  such 
21 
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statement  as  to  influences  with  reference  to  transactions 
subsequent  to  the  entry  thereof.  It  would,  therefore,  be 
extending  his  language  by  construction  to  assume  that 
the  actual  receipt  of  the  money  payable  to  him  by  the 
terms  of  the  order  was  influenced  by  consideratians  of 
the  existence  of  the  garnishment  or  by  his  fear  that  he 
would  lose  his  money.  The  payment  of  costs  imposed  by 
the  terms  of  the  order  upon  the  defendant  in  error,  and 
by  him  submitted  to,  was  to  the  amount  of  |37.05,  of 
which  plaintifF  in  error  received  the  benefit  In  view  of 
this  fact  and  the  further  fact  that  the  amount  necessary 
to  satisfy  the  judgment  itself  was  reduced,  we  might 
properly  conclude  that  the  purpose  of  the  consent  order 
was  correctly  stated  by  the  defendant  in  error.  There 
certainly  exists  no  sufficient  grounds  for  assuming  that 
the  satisfaction  of  the  judgment  was  brought  about  by 
duress.  The  motion  to  dismiss  the  error  proceedings  is 
therefore  sustained. 

Dismissed. 
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•*^-  ^«*  Herman  Kountzb  bt  al.  v.  George  R  Scott  bt  ai-, 

Fn.ED  October  6, 1896.    No.  6792. 

Attachment:  Transfer  of  Debtor's  Property.  A  debtor  who  had 
transferred  aU  his  interest  in  property  subsequently  attached,  to 
one  who  is  not  a  party  to  the  attachment  suit,  cannot,  in  his  own 
name  and  right,  be  permitted,  on  motion  for  a  dissolution  of  tlie 
attachment,  to  establish  the  validity  of  his  transfer. 

Error  from  the  district  court  of  Gage  f ounty.    Tried, 
below  before  Bush,  J. 

W.  C.  Jje  Hane  and  George  A.  Murphy^  for  plaintiffs  ia 
error. 

Samuel  RinakeVy  R.  8.  Bibby  and  O,  M.  Johnstony  contra. 
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Ryan,  C. 

On  June  12, 1893,  Walter  W.  Scott  and  the  firm  of  Scott 
Bros,  executed  a  note  for  ?3,000  to  the  Nebraska  National 
Bank  of  Beatrice.  Before  maturity  this  note  was  trans- 
ferred as  collateral  security  to  the  plaintiffs  in  error. 
When  this  note  fell  due  it  was  not  paid,  and  subsequently 
an  action,  aided  by  an  attachment,  was  begun  for  its  col- 
lection in  the  district  court  of  Gage  county.  A  motion 
to  dissolve  this  attachment  was  made  by  the  defendants 
on  the  ground  that  the  facts  set  forth  in  the  affidavits 
for  attachment  were  not  true,  and  because  such  facts  as 
were  set  forth  in  said  affidavits  were  not  sufficient  to 
warrant  the  issuance  of  an  attachment.  No  reliance 
seems  to  have  been  placed  upon  the  last  ground  alleged, 
hence  we  shall  consider  only  the  first. 

Prom  the  affidavits  submitted  by  both  parties  it  is  left 
clear  beyond  question  that  the  firm  of  Scott  Bros,  was 
originally  made  up  of  George  R.  Scott  and  Walter  W. 
Scott;  that  this  firm  was  engaged  in  the  undertaking  and 
retail  furniture  business  at  Beatrice;  that  the  interest 
of  George  R.  Scott  in  property  of  said  finn  and  in  its 
business  was  transferred  to  Walter  W.  Scott;  that  after- 
ward, on  July  10,  1893,  all  the  merchandise,  book  ac- 
coants,  and  business  of  Walter  W.  Scott  were  sold  and 
transferred  to  parties  of  whom  none  are  joined,  by  inter- 
vention or  otherwise,  in  this  action.  The  motion  of  Scott 
Bros,  and  Walter  W.  Scott  to  dissolve  the  attachment 
was  sustained,  and  the  attachment  plaintiffs,  by  their 
petition  in  error,  present  this  ruling  for  our  consideration. 
That  very  unsatisfactory  results  might  be  reached  if  the 
practices  adopted  in  this  case  are  to  be  sanctioned,  is  il- 
lustrated by  the  fact  that  it  now  appears  by  an  affidavit 
in  this  case  that  one  of  the  parties  to  whom  the  transfer 
was  made  by  Walter  W.  Scott,  in  his  own  name,  at  some 
time  began  an  action  for  damages  against  the  sheriff  of 
Gage  county  by  reason  of  his  wrongful  levy  of  the  attach- 
ment under  consideration.     If  Walter  W.  Scott,  in-  his 
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own  name,  herein  may  urge  the  rights  of  his  transferee 
to  procure  a  release  of  the  attached  goods,  when  the  over- 
ruling of  such  motion  can  in  no  way  affect  the  rights  of 
such  transferee,  there  is  in  effect  given  the  transferee  this 
safe  remedy,  in  addition  to  the  right,  which  is  unquiM- 
tioned,  to  replevy  the  goods  or  to  sue  for  their  value  in- 
dependently of  this  action.     It  was  in  view  of  this  pos- 
sible result  that  the  rule  was  first  laid  down  in  McCord  i\ 
KrausCy  36  Neb.,  764,  that  as  between  plaintiff  and  de- 
fendant alone,  upon  motion  to  dissolve  an  attachment  of 
the  chattels  mortgaged,  the  defendant  can  be  heard  only 
because  of  his  residuary  contingent  interest  which  may 
remain  after  the  said  mortgages  are  satisfied.    This  prin- 
ciple was  subsequently  enforced  in  Landcmer  v.  Madky  43 
Neb.,  430,  and  in  Darat  t?.  Levy^  40  Neb.,  593.     It  is  urged, 
however,  that  in  Kilpatrick-Koch  Dry  Goods  Co.  v.  BremerSj 
44  Neb.,  863,  this  court  has  acted  upon  a  modification  of 
the  rule  above  stated.     What  was  actually  held  in  the 
case  last  cited  cannot  be  better  expressed  than  by  this 
language,  quoted  from  the  opinion:    "The  plaintiff  in 
error  contends  that  Bremers  had  no  standing  in  court 
to  move  for  the  discharge  of  the  attachment,  and  that 
the  judgment  should  be,  for  that  reason,  reversed.     This 
contention  is  based  upon  the  fact  that  the  goods  had 
been  sold  before  the  motion  was  filed,  and  had  realized 
sufficient  to  pay  the  mortgages;   that,  therefore,  no  in- 
terest was  left  in  Bremers,  residuary,  contingent,  or  other- 
wise.    It  must  be  remembered,  however,  that  the  plaint- 
iff did  not  attach  these  goods.     It  suffered  them  to  re- 
main in  the  possession  of  the  mortgagees  and  contented 
itself  with  garnishing  the  latter.     This  garnishment  was 
founded  upon  the  allegation  that  the  mortgagees  had 
property  of  Bremers  in  their  possession.     If,  therefore, 
no  interest  remained  in  Bremers,  then  the  plaintiff  gained 
nothing  by  this  garnishment.     In  other  words,  the  plaint- 
iff, relying  upon  its  garnishment  to  reach  the  proceeds 
of  the  sale  of  the  goods,  cannot  be  heard  to  urge,  con- 
trary to  the  jurisdictional  facts  necessary  to  support 
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the  garnishment,  that  Bremers  was  without  interest 
tJierein."  Another  case  cited  as  recognizing  a  modifi- 
cation of  the  rule  laid  down  in  MtrCord  v.  Krause, 
mpruj  is  Standard  Stamping  Co.  v.  Hetzely  44  Neb.,  105.  In 
this  ease  Frank  J.  Hetzel  and  Levi  G.  Hetzel  were  joined 
n&  defendants,  and  in  the  petition  it  was  alleged  that 
Ihese  brothers  constituted  a  partnership  firm,  to  which, 
in  fact,  the  goods  were  sold,  though  ostensibly  purchased 
by  L.  6.  Hetzel.  There  was  an  attachment  of  merchan- 
dise as  the  property  of  both  defendants.  The  motion 
to  dissolve  the  attachment  was  by  Frank  J.  Hetzel,  in  his 
own  name.  There  was,  therefore,  a  motion  by  a  proper 
party  to  the  record,  who  claimed  the  attached  property  as 
his  own.  In  the  opinion  the  feature  which  distinguished 
the  case  relied  on  from  the  one  at  bar  was  pointed  out  in 
the  following  language:  "There  was  introduced  a  great 
deal  of  evidence  which  tended,  unexplained  and  uncontra- 
dicted, to  show  that  Levi  had  fraudulently  transferred  his 
property  to  Frank.  If  the  goods  had  been  attached  in  the 
hands  of  Frank,  as  in  reality  the  property  of  Levi,  placed 
in  Frank's  hands  for  the  purpose  of  defrauding  the  cred- 
itors of  Levi,  this  would  have  been  competent.  But  such 
was  not  the  case;  the  property  was  attached  as  that  of 
both  Levi  and  Frank.  It  was,  therefore,  necessary,  in 
view  of  the  plaintiff's  averment  that  the  goods  were  in 
reality  sold  to  both,  though  the  transaction  was  with  Levi 
alone,  in  his  own  name,  to  show  that  there  existed  a 
privity  between  Frank  and  Levi  in  order  to  sustain  the 
attachment,  sued  out  and  levied  as  it  was.  Upon  consid- 
eration of  all  the  evidence  adduced  there  was  no  suffi- 
cient proof  to  satisfy  the  court  that,  in  purchasing,  Levi 
acted  for  Frank,  either  as  a  partner  or  otherwise,  hence  it 
resulted  that  in  so  far  as  Frank's  interests  were  con- 
cerned the  attachment  was  properly  dissolved."  From 
the  above  review  of  Kilpairick-Koch  Dry  Goods  Co.  v.  Bre- 
mers and  Standard  Stamping  Co,  v.  Hetzel  it  clearly  appears 
that  this  court  has  not  receded  from  the  proposition 
which  heretofore  has  been  laid  down  in  McCord  r.  Krause. 
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In  the  case  at  bar,  as  has  already  been  pointed  out,  there 
is  illustrated  the  danger  of  departing  from  that  rule  and 
allowing  an  attempt  to  sustain  a  sale  to  be  made  by  one 
who,  upon  his  own  showing,  has  no  interest  in  the  at- 
tached property.  The  order  of  the  district  court  whereby 
the  attachment  was  dissolved  is  therefore  reversed,  and 
the  cause  is  remanded  for  further  proceedings. 


Bbversed  and  remanded. 


49  ao2i 

61      9Z 


Louis  Sohiblds  bt  ux.  v.  John  A.  Horbaoh. 

Filed  October  6, 1896.    No.  6777. 

L  Deeds:  Witnesses.  Conveyances  of  real  estate  executed  within  this 
state,  conveying  real  estate  situate  within  this  state,  are  required 
to  be  witnessed.    (Ck)inpiled  Statutes,  ch.  73,  sec.  1.) 

S. :  Foreign  Acknowledgmknt:  Evidence.    A  deed  for  lands 

situate  in  this  state,  executed  in  the  state  of  Kansas  and  acknowl- 
edged there  before  a  notary  public,  who  attached  his  official 
to  the  certificate  of  acknowledgment,  is  presumed  to  have 
executed  in  accordance  with  the  laws  of  the  state  of  Kansas,  and, 
though  not  witnessed,  is  entitled  to  be  recorded  and  read  in  evi- 
dence in  this  state  without  other  proof  that  the  grantors  therein 
actually  executed  and  delivered  the  deed. 

t.  Iiandlord  and  Tenant:  Adverse  Possession.  A  tenant  by  simply 
"holding  over"  after  the  expiration  of  his  lease  does  not  hold  ad- 
versely. Until  he  surrenders  possession  of  the  leased  premises, 
or  by  some  unequivocal  act  notifies  the  landlord  that  he  no  longer 
holds  under  the  lease,  he  cannot  claim  that  his  possession  is  ad- 
verse. 

4.  Trial:' Evidence.  A  court  is  not  obliged  to  submit  to  a  Jury  for  its 
consideration  evidence  not  applicable  to  any  issue  made  by  the 
pleadings  in  the  case. 

6.  Landlord  and  Tenant:  Oral  Contract  to  Purchase:  Possebsiok. 
Where  a  tenant  in  possession  orally  contracts  for  the  purchase  of 
the  leased  premises,  his  subsequent  possession  will  be  presumed 
to  be  under  the  lease,  unless  it  be  clearly  shown  that  he  holds 
under  the  contract  of  purchase.    (Bigler  v.  Baker,  40  Neb.,  325.) 

6.  Homestead:  Conveyance.    Prior  to  the  enactment  of  the  homestead 
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law  of  1877  the  failure  of  the  wife  to  Join  in  a  conreyance  of  the 
homestead,  the  title  to  the  same  being  in  the  husband,  did  not 
Vender  such  conveyance  void. 

Ebbor  from  the  district  court  of  Douglas  county. 
Tried  below  before  Soott,  J. 

John  P.  BreeUj  fop  plaintiflFs  in  error. 

Lakcy  Hamilton  d  MaanoeUy  contra. 

Ragan,  0. 

This  is  an  action  of  ejectment  brought  in  the  district 
court  of  Douglas  county  by  John  A.  Horbach  against 
Louis  Schields.  At  her  request  Dorothy  Schields,  wife 
of  Louis  Schields,  was  made  a  party  defendant  to  the 
action.  At  the  close  of  the  evidence  the  jury,  in  obedi- 
ence to  an  instruction  of  the  court,  returned  a  verdict  in 
favor  of  Horbach,  upon  which  judgment  was  rendered, 
to  reverse  which  Schields  and  wife  prosecute  to  this 
court  petitions  in  error. 

One  link  in  Horbach's  chain  of  title  was  a  deed  from 
one  Griflath.  This  deed  was  executed  in  the  state  of 
Kansas  and  acknowledged  there  before  a  notary  public, 
who  attached  his  seal  of  office  to  the  certificate  of  ac- 
knowledgment. The  deed  was  not  witnessed,  and  it  is 
now  insisted  that  the  court  erred  in  permitting  this  deed 
to  be  read  in  evidence  because  it  was  not  witnessed.  Con- 
veyances of  real  estate  situate  within  this  state,  executed 
in  this  state,  are  required  to  be  witnessed  (Compiled  Stat- 
utes, ch.  73,  sec.  1);  and  it  is  provided  by  sections  4  and 
6  of  said  chapter  that  (section  4)  a  deed,  "if  executed  and 
acknowledged  or  proved  in  any  other  state,  territory,  or 
district  of  the  United  States,  it  must  be  executed  and  ac- 
knowledged or  proved  either  according  to  the  laws  of 
such  state,  territory,  or  district,  or  in  accordance  with 
the  law  of  this  state,  and  such  acknowledgment  shall  be 
made  before  and  certified  by  any  officer  authorized  by  the 
laws  of  such  state,  territory,  or  distilct  to  take  and  cer- 
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titj  acknowledgments,  or  by  a  commissioner  of  deeds 
appointed  by  the  governor  of  this  state  for  that  -pur- 
pose." (Section  5:)  "In  all  cases  provided  for  in  section 
4  of  this  chapter,  (if  such  acknowledgment  or  proof  is 
taken  before  a  commissioner  appointed  by  the  governor 
of  this  state  for  that  purpose,  notary  public  or  other  offi- 
cer using  an  official  seal)  the  instrument  thus  acknowl- 
edged or  proved  shall  be  entitled  to  be  recorded  without 
further  authentication."  In  Hoadhy  v.  Stephens^  4  Neb., 
431,  this  court,  in  construing  said  sections  before  the 
same  were  amended  in  1887,  held:  "Where  a  deed  is  exe- 
cuted and  acknowledged  in  another  state  before  a  com- 
missioner of  deeds  of  this  state,  a  notary  public  or  other 
officer  using  an  official  seal,  the  law  presumes  a  compli- 
ance with  the  law  of  the  place  of  execution  and  no  fur- 
ther authentication  is  necessary."  {Qreen  v.  Orossj  12 
Neb.,  117;  Oalley  v.  Qalley^  14  Neb.,  174;  Doraey  v.  Conrady 
49  Neb.,  443.)  The  deed  in  controversy  here  being  for 
lands  situate  in  this  state,  and  having  been  executed  in 
the  state  of  Kansas  and  acknowledged  before  a  notary 
public*  there,  who  attached  his  official  seal  to  the  cer- 
tificate of  acknowledgment,  must  be  presumed  to  have 
been  executed  in  accordance  with  the  laws  of  the  state  of 
Kansas.  It  was  therefore  entitled  to  be  recorded  and  to 
be  read  in  evidence  without  other  proof  that  the  grantors 
therein  actually  executed  and  delivered  the  deed. 

The  court  having  directed  a  verdict  in  this  case  if 
the  evidence  in  the  record  would  sustain  a  finding  in 
favor  of  Schields  and  wife,  or  either  of  them,  the  judg- 
ment must  be  reversed.  To  the  action  of  Horbach, 
Schields  and  wife  admitted  that  they  were  in  possession 
of  the  premises  sued  for,  and  pleaded  that  they  had  beeci 
occupying  said  premises  as  their  homestead  since  the 
year  1863;  that  in  the  year  1864  Horbach  executed  and 
delivered  to  Louis  Schields  a  contract  for  the  purchase 
of  certain  real  estate,  being  a  tract  of  three  and  one-fifth 
acres,  the  land  sued  for  herein  being  a  part  thereof;  that 
the  purchase  price  was  |1,600;  that  Schields  made  pay- 
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ments  upon  this  contract  at  various  times  from  its  date 
until  January,  1873,  which  payments  amounted  to  very 
nearly  the  purchase  price;  that  in  January,  1873,  while 
Louis  Schields  was  intoxicated,  Horbach  fraudulently 
procured  a  surrender  to  him  of  said  contract  of  purchase; 
that  after  Horbach  fraudulently  obtained  possession  of 
said  contract  of  purchase  they  had  continued  to  occupy 
said  property  as  their  homestead;    made  valuable  im- 
provements thereon  under  a  parol  agreement  with  Hor- 
bach that  he  would  carry  out  the  original  contract  of 
purchase   of   said   premises  when  the   purchase   price 
Bhould  be  fully  paid  and  that  they  had  fully  paid  the 
purchase  price  and  made  valuable  improvements  upon 
the  land.     But  the  answer  of  Schields  and  wife  does  not 
state  when  the  alleged  parol  agreement  with  Schields 
was  made.     They  further  averred  that  their  possession  of 
the  real  estate  sued  for,  since  the  year  1878,  had  been 
notorious  and  adverse  to  Horbach.     In  addition  to  a 
general  denial  of  the  allegations  of  this  answer,  Horbach, 
in  reply  thereto,  pleaded  former  adjudication  of  all  the 
matters  set  up  in  the  answer  and  the  statute  of  limita- 
tions. 

Horbach,  on  the  trial,  introduced  in  evidence  the  plead- 
ings and  judgment  in  an  action  in  which  Louis  Schields 
was  plaintiff,  and  he,  Horbach,  was  defendant.  This 
Buit  was  brought  in  the  district  court  of  Douglas  county 
on  the  14th  of  April,  1887,  by  Schields,  against  Horbach. 
In  his  petition  in  the  action  of  1887  Schields  alleged 
that  he  was  in  possession  of  the  said  three  and  one-fifth 
acre  tract  of  land;  that  he  was  in  possession  thereof  by 
virtue  of  a  contract  of  purchase  existing  between  him 
and  Horbach  dated  in  November,  1863;  that  prior  to 
January,  1873,  he  had  made  large  payments  upon  the 
purchase  price  of  said  land  and  that  on  the  14th  of  Janu- 
ary, 1873,  he  and  Schields  had  a  settlement  and  it  was 
then  found  that  he,  Schields,  was  indebted  to  Horbach 
in  the  sum  of  §383.65;  that  on  said  date  Horbach  induced 
him,  Schields,  to  surrender  said  contract  of  purchase  and 
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to  take  a  lease  of  the  real  estate;  that  he,  Schields,  did  bo 
in  consideration  that  Horbach  would  give  him  a  writing 
to  the  effect  that  all'  money  theretofore  paid  by  him, 
Schields,  as  rent  for  said  real  estate  should  be  applied  on 
the  original  purchase,  and  when  the  money  so  paid,  to- 
gether with  what  Schields  might  afterwards  pay,  should 
equal  the  contract  price  of  the  land;  that  then  Horbach 
would  execute  to  him,  Schields,  a  deed  therefor;  that  on 
the  15th  of  January,  1873,  in  pursuance  of  this  arrange- 
ment, Horbach  did  execute  to  him,  Schields,  a  writing 
to  the  effect  "that  if  the  sum  of  |1,946,  being  the  amount 
then  due,  with  interest,  should  be  paid,  by  Schields  to 
Horbach  at  a  certain  date,  then  Schields"  was  to  acquire 
of  said  Horbach  title  to  said  property.     Schields  further 
alleged  that  he  had  fully  paid  the  amount  of  money  which 
he  was  to  pay  Horbach  under  this  contract,  and  that 
Horbach  had  refused  to  make  him  a  deed.    He  further  al- 
leged that  Horbach  had  only  a  legal  title  to  the  real  es- 
tate and  was  threatening  to  take  possession  of  the  prop- 
erty and  lease  it  to  other  parties,  and  he  prayed  that  the 
contract  of  purchase  of  the  land  from  Horbach,  dated 
January  15,  1873,  might  be  decreed  in  full  force  and  ef- 
fect and  valid  and  that  Horbach  might  be  enjoined  from 
taking  possession  of  any  part  of  said  property.    To  thia 
petition  Horbach  answered  that  on  the  1st  of  January, 
1864,  Schields  had  entered  into  possession  of  the  premises 
under  a  lease  for  a  term  of  three  years  and  had  built  a 
small  dwelling  house  on  a  portion  of  the  land;  that  there 
was  afterwards  an  agreement  entered  into  between  him- 
self and  Schields,  in  and  by  which  Schields  had  the  op- 
tion of  purchasing  the  leased  premises  on  October  1, 
1864,  on  condition  that  he  paid  a  certain  sum  of  money 
for  the  land  by  that  date,  but  he  denied  that  Schields 
had  ever  made  payment  as  promised,  in  whole  or  in  part. 
Horbach  further  alleged  that  on  the  14th  of  January, 
1873,  he  had  a  settlement  with  Schields;  that  such  settle- 
ment was  voluntary  and  was  full  and  complete  between 
the  parties,  and  that  in  the  settlement  all  prior  leases 
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and  agreementB  of  every  kind  relating  to  this  land  were 
BTurendered  by  Schields  and  he  then  and  there  took  a 
lease  for  the  premises  from  Horbach  for  one  year;  that 
in  the  settlement  there  was  found  to  be  due  him,  Hor- 
bach, from  Schields,  |385.65,  for  which  sum  Schields  exe- 
cuted his  note  due  in  one  day  after  date,  with  interest. 
Horbach  farther  alleged  in  his  answer  that  on  the  15th 
of  January,  1873,  he  made  to  Schields  a  written  proposi- 
tion in  and  by  which  he  gave  him  the  option  to  purchase 
the  premises  on  the  express  condition  that  he  would  pay 
up  his  note  of  |385.65,  with  interest,  in  six  months  from 
that  date,  and  should  pay  during  the  year  1873,  an  addi- 
tional sum  of  half  the  price  named  in  said  option,  and 
pay  the  taxes  on  said  real  estate;  but  he  averred  that 
Schields  had  never  accepted  such  proposition  to  purchase 
flaid  real  estate  by  the  payment  of  any  part  of  said  note 
or  interest  within  the  time  required  or  by  paying  any 
part  of  the  purchase  price  fixed  on  said  land  at  any  time. 
Schields'  reply  was  a  general  denial.  On  the  trial  of 
this  case,  in  1887,  the  district  court  found  the  issues  in 
favor  of  Horbach  and  dismissed  Schields'  petition,  and 
from  this  judgment  he  prosecuted  to  this  court  a  petition 
in  error,  and  the  judgment  of  the  district  court  was  af- 
firmed in  Schields  v,  Horbach,  30  Neb.,  536.  It  will  thus 
be  seen  that  Schields  claimed  in  his  action  of  1887  that 
he  was  in  possession  of  the  premises  sued  for  in  this  case 
nnder  and  by  virtue  of  a  contract  of  purchase  of  the  same 
made  between  him  and  Ilorlracli;  while  Horbach  claimed 
that  Schields  was  in  possession  as  tenant,  and  the  judg- 
ment pronounced  in  the  action  of  1887  is  conclusive  evi- 
dence that  Schields  was  in  possession  of  the  property  in 
controversy  here  as  tenant  of  Horbach  as  late,  at  least, 
as  the  14th  of  April,  1887.  But  it  is  to  be  observed  that 
Schields  and  wife  now  allege  in  their  answer  that  the 
settlement  of  January,  1873,  and  the  surrender  at  that 
time  of  the  contract  of  purchase  held  by  Schields,  which 
contract  had  been  given  to  him  in  1864,  were  all  procured 
by  fraud,  and  they  now  claim  that  they  have  been  in  pos- 
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session  under  the  original  contract  of  1864  since  that 
time. 

It  is  to  be  said  of  this  defense  of  Schields  and  wife 
that  the  pleadings  and  evidence  of  the  suit  of  1887  intro- 
duced in  evidence  here  conclusively  establish  (1)  that  the 
contract  of  purchase  of  1864  held  by  Schields  was  volun- 
tarily surrendered  by  him  in  January,  1873,  and  he  th^i 
entered  possession  of  the  premises  as  the  tenant  of  Hor- 
bach;  (2)  that  the  option  to  purchase  the  premises  given 
to  him  on  that  date  was  never  accepted  by  him  and  that 
he  never  held  possession  of  said  premises  under  said  op- 
tion, but  held  as  Horbach's  tenant* 

But  Schields  and  wife  allege  in  their  answer  that 
they  have  been  in  the  notorious  and  adverse  possession 
of  these  premises  since  January,  1878.     As  we  have  al- 
ready observed,  the  pleadings  and  judgment  of  the  action 
of  1887  put  in  evidence  afford  unimpeached  and  unim- 
peachable evidence  that  Schields  was  in  possession  of 
this  property  as  late  as  the  14th  of  April,  1887,  as  tenant, 
and  not  holding  possession  adverse  to  Horbach;  and  the 
undisputed  evidence  in  this  record  further  shows  that  in 
January,  1878,  Schields  leased  the  property  in  contro- 
versy here  from  Horbach  for  three  years,  or  until  Janu- 
ary 1, 1881.     He  seems  to  have  been  holding  over  under 
that  lease  since  January  1,  1881,  until  the  bringing  of 
this  suit,  October  17,  1891 ;  but  as  he  took  possession  as 
tenant  of  Horbach,  his  simply  holding  over  after  the  ex- 
piration of  his  lease,  without  more,  will  not  have  the 
effect  of  making  him  hold  adversely  to  his  landlord;  until 
he  surrendered  poj-se^sion  of  the  premises  under  his  lease, 
or  by  some  unequivocal  act  notified  Horbach  that  he  no 
longer  held  possession  of  the  premises  under  the  lease, 
but  claimed  possession  adverse  to  him,  he  was  not  hold- 
ing adversely.     In  MaitLs  r.  Robinson^  1  Neb.,  3,  it  ^was 
held  that  before  a  tenant  could  be  permitted  to  assail 
his  landlord's  title  he  must  surrender  the  possession  ac- 
quired under  his  lease.  {Thrall  i\  Omaha  Hotel  Co.,  5  Neb-, 
295.)     In  Lavsman  v.  Drahos,  10  Neb.,  172,  it  was  held 
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that  a  tenant  in  possession  under  a  lease  could  not  pur- 
chase the  premises  at  a  judicial  sale  and  assert  the  title 
acquired  thereby  adverse  to  his  landlord  without  firpt 
snrrendering  his  lease  or  notifying  his  landlord  that  he 
claimed  adversely  by  virtue  of  the  title  acquired  at  the 
judicial  sale.  In  any  view,  then,  that  we  may  take  of 
the  evidence,  it  shows  beyond  dispute  that  as  late  as 
April  14,  1887,  Schields'  possession  of  the  premises  in 
controversy  wai*  not  a  possession  adverse  to  that  of  Hor- 
bach.    (See,  also,  Johnson  i\  Buttj  46  Neb.,  220.) 

It  is  also  insisted  that  the  judgment  must  be  re- 
versed because  on  the  trial  of  this  action  Horbach  testi- 
fied that  in  October,  1879,  he  notified  Schields  to  come  in 
and  pay  his  rent,  and  at  that  time  he  told  him  if  he  would 
move  the  house  he  was  then  occupying  on  the  premises  to 
another  part  thereof, — ^to  that  part  of  the  premises  em- 
braced in  this  suit, — put  it  on  a  brick  foundation,  put  it 
in  a  tenantable  condition,  and,  when  the  house  was  thus 
repaired,  pay  him,  Horbach,  the  amount  which  he, 
Schields,  owed  him,  that  when  he  laid  the  three  and  one- 
flfth  acre  tract  of  land  out  into  lots  he  would  deed  the 
property  in  controversy  to  his,  Schields',  wife;  that 
Schields  moved  the  house  and  put  it  on  the  real  estate  in 
controversy  here,  but  that  he  never  accepted  the  propo- 
sition made  him  by  paying  the  amount  due.  To  this  argu- 
ment it  is  to  be  answered,  first,  that  no  such  issue  as 
this  was  made  by  the  pleadings  in  the  case  under  consid- 
eration, and  in  the  absence  of  such  an  issue,  had  the  court 
been  trying  the  case  himself,  he  was  not  bound  to  con- 
sider this  evidence;  and  as  the  case  was  tried  to  a  jury, 
the  court  was  not  obliged  to  submit  to  the  jury  for  their 
consideration  the  evidence  not  applicable  to  any  issue  in 
the  case. 

But  this  testimony  only  amounts  to  this:  That  in  Oc- 
tober, 1879,  Schields  was  in  possession  of  the  premises 
as  Horbach's  tenant,  and  Horbach  made  a  verbal  promise 
to  convey  him  the  premises  upon  certain  conditions,  with 
which  he,  Schields,  never  complied.     The  making  of  the 
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proposition  by  Horbach  to  Schields  did  not  change  the 
relation   existing   between  the  parties,   did   not   make 
Schields  any  the  less  the  tenant  of  Horbach,  nor  did  not 
make  his  possession  of  the  property  adverse  to  Horbach, 
and  after  he  had  moved  the  house  and  gone  into  posses- 
sion thereof,  he  was  not  occupying  it  under  the  propo- 
sition that  he  might  purchase  it,  but  occupying  it  as  Hor- 
bach's  tenant.    This  very  point  was  decided  in  Bigler  v. 
Baker,  40  Neb.,  325,  where  the  court  said:  "It  is  a  well 
established  rule  that  where  one  is  in  possession  as  tenant 
at  the  time  he  contracts  for  the  purchase  of  the  demised 
premises,  his  subsequent  possession  will  be  presumed  to 
be  under  the  lease,  unless  it  be  clearly  shown  to  result 
from  the  subsequent  agreement."   But  this  case  is  cited 
by  counsel  for  Schields  and  wife  as  an  authority  for  their 
contention  that  the  evidence  quoted  above  shows  that 
Schields  and  his  wife,  in  October,  1879,  began  occupying 
the  premises  under  a  parol  contract  of  purchase;  but  the 
case  is  not  authority  for  the  contention  of  counsel.     In 
that  case  the  occupant  of  the  land  took  possession  of  the 
land  under  a  parol  agreement  for  the  purchase  of  the 
same.     Here  Schields  was  already  in  possession  as  ten- 
ant, and  the  relation  of  landlord  and  tenant  continued  to 
exist,  notwithstanding  that  he  had  an  option  to  purchase. 
Another  argument  made  here  for  a  reversal  of  the 
judgment  is  that  Dorothy  Schields,  the  wife  of  Louis 
Schields,  has  been  actually  occupying  the  premises  sued 
for,  with  her  family  and  husband,  since  1864;  that  she 
was  not  a  party  to  the  settlement  made  between  Horbach 
and  Schields  in  January,  1873,  whereby  Schields  suiren- 
dered  the  contract  of  purchase  that  he  held  for  the  laud 
and  became  Horbach's  tenant  for  the  same,  and  that, 
therefore,  notwithstanding  the  surrender  of  the  contract 
of  purchase,  her  homestead  rights  in  the  premises  ^were 
not  thereby  affected.    But  a  contract  with  reference  to  a 
homestead  is  to  be  governed  by  the  law  in  force  on  the 
subject  of  homesteads  at  the  date  of  such  contract. 
(McHvgh  V.  Smilnj,  17  Neb.,  620.)   So  much  of  the  home* 
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Stead  law  of  this  state  as  is  applicable  to  this  case,  in 
/orcein  January,  1873,  is  as  follows:  "A  homestead  con- 
Bisting  of  any  quantity  of  land,  not  exceeding  one  hun- 
dred and  sixty  acres,  and  the  dwelling-house  thereon  and 
its  appurtenances,  to  be  selected  by  the  owner  thereof, 
and  not  included  in  any  incorporated  city  or  village,  or 
instead  thereof  be,  at  the  option  of  the  owner,  a  quantity 
<rf  contiguous  land,  not  exceeding  two  lots,  being  within 
an  incorporated  town,  city,  op  village     •     •     ♦    owned 
and  occupied  by  any  resident  of  the  state  being  the  head 
of  a  family,  shall  not  be  subject  to  attachment,  levy,  or 
sale,  upon  execution  or  other  process  issuing  out  of  any 
court  in  this  state,  so  long  as  the  same  shall  be  owned 
and  occupied  by  the  debtor  as  such  homestead."    (Gen- 
eral Statutes,  1873,  p.  616,  sec.  525.)    Construing  this  stat- 
ute, this  court,  in  Rector  v.  Rottoriy  3  Neb.,  171,  said:  "The 
legislature  never  intended  by  this  statute  to  assume  a 
guardianship  over  the  owner  of  a  homestead  and  render 
him  disqualified  to  make  valid  contracts  respecting  it. 
It  imposes  no  restraint  upon  him  whatever  in  this  respect. 
Even  the  wife,  when  the  title  is  in  the  husband,  has  no 
power  to  prevent  him  from  making  such  disposition  of  it 
as  he  may  think  best.    It  is  true  that  in  some  states  it  is 
otherwise,  and  the  wife  is  required  to  give  her  written  as- 
sent before  the  husband  can  alienate  or  in  any  manner 
deprive  the  family  of  the  benefit  of  the  homestead  when 
once  acquired.     But  in  this  state  the  legislature  has  not 
as  yet  thought  proper  to  invest  the  wife  with  any  such 
authority  over  the  property  of  the  husband."    {State  Bank 
of  Nebraska  v.  Carson,  4  Neb.,  498.)    Whatever  might  be 
onr  opinion  of  the  question  under  consideration  as  an 
original  proposition,  the  decision  just  quoted  from  has 
become  a  rule  of  property  and  we  cannot  disturb  it,  and 
we  must  accordingly  hold  that  prior  to  the  enactment  of 
the  homestead  law  of  1877  the  failure  of  the  wife  to  join 
in  a  conveyance  of  the  homestead  where  the  title  to  the 
same  was  in  the  husband  did  not  render  such  conveyance 
void.     It  is  probable  that  this  construction  of  the  home- 
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stead  law  of  1866  led  the  legislature  in  1877  to  provide 
that  a  conveyance  of  the  homestead,  to  be  valid,  must  be 
executed  by  both  husband  and  wife.  The  judgment  of 
the  district  court  is 

Affirmed. 


Yankton,  Norfolk  &  Southwestern  Railroad  CJom- 
PANY  y.  State  of  Nebraska  et  al. 

Filed  October  6, 1896.    No.  6845. 

1.  BiU  of  Ezceptiona:  Authentication.    A  bill  of  exceptions  must  be 

certified  by  the  clerk  of  the  trial  court  as  being  a  part  of  the  rec- 
ord in  said  court,  or  as  being  the  original  bill  of  exceptions  in  the 
case,  in  order  that  the  matters  therein  may  be  considered  by  this 
court    {Wax  v.  State,  43  Neb.,  18.) 

2.  Costs:    Taxation:    Review.    In   order  to  review  the  question  of 

taxation  of  costs  a  motion  to  retax  must  be  made  in  the  trial  court 
and  a  ruling  obtained  thereon  by  that  court.  (Real  v.  Honey,  39 
Neb.,  516.) 

S.  Trial:  Verdict:  Objections  to  Form.  Objections  to  the  form  and 
terms  of  a  verdict  should  be  made  in  the  court  below,  at  the  time 
of  its  rendition,  in  order  to  be  available  on  error  to  this  court. 
{Roggenkamp  r.  Ear  greaves,  39  Neb.,  540.) 

Error  from  the  district  court  of  Knox  county.     Tried 
below  before  Jackson,  J, 

E.  A.  Hovstoriy  for  plaintiff  in  error. 

A.  A.  Welch,  W.  D.  Ftmkj  and  8.  Draper^  contra. 

Ragan,  C. 

This  is  a  proceeding  in  error  by  the  Yankton,  Norfolk 
&  Southwestern  Railroad  Company  against  the  state  of 
Nebraska  to  reverse  a  judgment  of  the  district  court  of 
Knox  county,  pronounced  against  it  in  favor  of  the  state, 
for  damages  sustained  by  the  latter  by  reason  of  the  ap- 
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propriation  by  the  railway  company,  for  railway  pur- 
poses, of  certain  of  its  lands  in  said  county. 

1.  The  first  assignment  of  error  relates  to  the  action 
of  the  district  court  in  the  admission  of  certain  testimony, 
but  we  are  unable  to  review  this  assignment,  for  the  rea- 
son that  we  have  before  us  no  bill  of  exceptions.  There 
is  in  the  record  a  paper  purporting  to  be  a  bill  of  excep- 
tions, but  it  is  not  certified  by  the  clerk  of  the  district 
court  as  being  either  the  original  bill  of  exceptions  or  a 
copy  thereof.  In  Wax  v.  State,  43  Neb.,  18,  it  was  held: 
'*A  bill  of  exceptions  must  be  certified  by  the  clerk  of  the 
trial  court  as  being  a  part  of  the  record  in  said  court,  or 
as  being  the  original  bill  of  exceptions  in  the  cause,  in 
order  that  the  matters  therein  may  be  considered  by  this 
court."  (See,  also,  to  the  same  effect,  Aultman  v.  Patterson^ 
U  Neb.,  57;  Flynn  v.  Jordan,  17  Neb.,  518;  Hogan  v. 
(yMel,  17  Neb.,  641.) 

2.  The  second  assignment  of  error  is  that  the  court 
erred  in  taxing  the  costs  of  the  action  to  the  plaintiff  in 
error.  The  judgment  of  the  district  court  is  in  the  usual 
form, — that  the  plaintiff  below  have  and  recover  of  the 
defendant  below  a  named   sum,  with  costs,  taxed  at 

I .    The  record  does  not  disclose  what  the  costs  were. 

So  far  as  the  record  shows,  the  railroad  company  made 
no  motion  in  the  court  below  to  retax  these  costs.  If  any 
reason  existed  why  the  party  who  recovered  in  the  court 
below  should  not  recover  his  costs,  that  fact  should  have 
been  made  to  appear  to  the  trial  court  by  motion  to  retax, 
and  if  the  railroad  company  was  dissatisfied  with  the 
ruling  of  the  court  on  that  motion  it  should  have  taken 
an  exception  to  such  ruling  and  presented  it  here.  In 
Real  V.  Hmey,  39  Neb.,  516,  it  was  held:  "In  order  to  re- 
view the  question  of  taxation  of  costs,  a  motion  to  retax 
the  costs  must  be  made  in  the  trial  court  and  a  ruling  ob- 
tained thereon  by  that  court."  To  the  same  effect,  see 
Ins.  Co.  of  North  America  v.  Bachler,  44  Neb.,  549. 

3.  The  third  assignment  of  error  relates  to  the  form  of 
the  verdict  on  which  the  judgment  sought  to  be  reversed 

22 
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was  rejidered.  We  have  failed  to  discover  any  material 
defect  in  this  verdict  affecting  the  validity  of  the  judg- 
ment. No  objection  to  the  reception  and  recording  of  the 
verdict  was  made  at  the  time  it  was  returned  into  the 
trial  court,  and  after  the  verdict  was  received  without 
objection  it  was  then  too  late  to  urge,  either  upon  the 
trial  court  or  this  court,  objections  to  the  form  of  the  ver- 
dict See  Roggenkamp  v.  UargreaveSy  39  Neb.,  540,  where 
it  was  held:  "Objections  to  the  form  and  terms  of  a  ver- 
dict should  be  made  in  the  court  below  at  the  time  of  ren- 
dition in  order  to  be  available  on  error  to  this  court."  To 
the  same  effect,  see  Brumbdck  v.  Oerman  Nat  Bank  of  Bea- 
tric€j  46  Neb.,  540;  Jones  v.  Driscoll,  46  Neb.,  575. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is 

Affirmed. 


54  '^Sj  Hall  County  v.  Welcome  Smith. 

Filed  October  6, 1896.    No.  6828. 

Final  Order:  Review.  To  obtain  a  review  of  a  case  in  this  court  there 
must  be  a  final  order  or  Judgment  on  the  merits  of  the  action  in 
the  court  below. 

Error  from  the  district  court  of  Hall  county.  Tried 
below  before  Thompson,  J. 

Charles  Q.  RyaUj  for  plaintiflF  in  error, 

M.  Randally  contra. 

Ragan,  0. 

On  the  14th  day  of  July,  1892,  the  county  board  of  Hall 
county  disallowed  a  claim  filed  against  said  county  by 
Welcome  Smith.  Smith  perfected  an  appeal  from  tbis 
order  to  the  district  court,  where  a  motion  was  made  by 
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the  county  to  dismiss  the  appeal.  This  motion  the  court 
overruled,  and  the  county  has  prosecuted  here  a  petition 
in  error  to  reverse  what  it  calls  the  judgment  of  the  dis- 
trict court. 

The  action  of  the  district  court  in  the  premises  is  set 
out  in  the  record  in  the  following  language:  "This  day 
this  cause  came  on  for  hearing  on  motion  of  the  defendant 
to  dismiss  the  within  entitled  cause  and  the  appeal  taken 
In  the  same,  for  the  reason  that  the  said  appeal  was  not 
filed,  taken,  and  completed  within  the  time  as  by  law 
required,  and  was  argued  by  counsel,  and  the  court,  be- 
ing fully  advised  in  the  premises,  overruled  the  same,  to 
which  ruling  and  decision  of  the  court  the  defendant  duly 
excepted  at  the  time;  and  the  said  defendant  appearing 
no  further  in  the  case,  and  electing  to  plead  no  further, 
the  court  finds  that  there  is  due  the  plaintiff  from  the 
defendant  the  sum  of  J12.60,  and  that  defendant  pay  the 

costs  of  this  suit,  taxed  at  | ."   It  will  thus  be  seen 

that  there  is  here  no  final  judgment  of  the  district  court 
of  Hall  county.  To  obtain  a  review  of  a  case  in  this  court 
there  must  be  a  final  order  or  judgment  on  the  merits  of 
the  case  in  the  court  below.  (Code  of  Civil  Procedure, 
aec  581 ;  Nichols  v.  Haily  5  Neb.,  194;  Sprick  v.  Washington 
Cmniy,  3  Neb.,  253;  Riddle  v.  Yates,  10  Neb.,  510.)  The 
only  jurisdiction  we  have  in  the  matter  is  to  dismiss  the 
petition  in  error,  which  is  accordingly  done. 

Dismissed. 
Habrison,  J.,  not  sitting. 
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NYB   &   SOHNEIDER   COMPANY,   APPELLANT,    V.    RiOHARD 

Fahrenholz,  appellant,  bt  al.,  Impleaded  with 
A,  R.  Oleson,  appellee. 

Filed  Ootobeb  6, 1896.    No.  8483. 

1.  Judicial  Sales:  Notice.  A  purchaser  at  a  judicial  sale  is  charged 
with  notice  of  the  proceedings  leading  to  the  sale,  including  the 
appraisement. 

2. :  Appraisement.    Appraisers  in  Judicial  sales  act  judicially; 


and  the  parties,  including  the  purchaser,  are  in  collateral  proceed- 
ings bound  by  the  appraisement. 

: :  Liens:  Foreclosure.    Where  a  lien  junior  to  that 


foreclosed  was  erroneously,  by  the  appraisers,  treated  as  a  senior 
lien,  and  its  amount  deducted  from  the  value  of  the  property  in 
making  the  appraisement,  the  purchaser  bidding  only  two-thirds 
of  the  appraised  value  after  deducting  such  lien,  and  the  holder  of 
such  junior  lien  not  being  a  party  to  the  suit,  such  purchaser  can- 
not be  heard,  in  a  subsequent  suit  to  foreclose  such  lien,  to  say 
that  it  was  junior  to  that  under  which  he  bought. 

:  Liens:  Foreclosure.    In  such  a  suit  the  holder  of  what  was 


the  junior  lien  is  entitled  to  a  decree  of  foreclosure,  and  la  not 
compelled  to  redeem. 

5. : : .    In  such  case  the  former  owner  of  the  equity, 

who  is  personally  liable  for  both  debts,  has  such  an  Interest  that 
he  may  insist  upon  the  subjection  of  the  property  to  the  payment 
of  the  Hen. 

Appeai.  from  the  district  court  of  Stanton  county. 
Heard  below  before  Evans,  J. 

Hunger  &  Courtright,  for  appellants. 

A.  R.  OksoHj  contra. 

Irvine,  C. 

This  case  has  been  submitted  under  rule  2,  upon  an 
agreed  printed  abstract.  The  facts  are  that  one  Colton, 
who  had  been  the  owner  of  the  southeast  quarter  of  se<-- 
tion  15,  township  23,  range  3,  in  Stanton  county,  in  1889 
contracted  to  sell  the  same  to  one  Lindner.     March  3, 
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1892,  Lindner  assigned  the  contract  of  sale  to  Fahrenholz, 
executing  a  mortgage  on  the  premises  to  Lindner  to  se- 
cure the  purchase  money  of  the  assignment.  Between 
March  19  and  October  15,  1892,  the  Nye  &  Schneider 
Company  sold  building  material  to  Fahrenholz  for  the 
construction  of  a  dwelling-house  on  the  land,  and  subse- 
quently perfected  a  mechanic's  lien  thereon.  The  land 
was  then  subject  to  three  incumbrances:  First,  the  un- 
paid purchase  money  due  on  the  contract  between  CJolton 
and  Lindner;  second,  the  mortgage  from  Fahrenholz  to 
Lindner;  third,  the  plaintiff's  mechanic's  lien.  Lindner 
had  sold  his  note  and  mortgage  to  one  Schock,  who,  in 

1893,  began  a  suit  to  foreclose  the  mortgage;  but  he 
failed  to  make  the  Nye  &  Schneider  Comi)any  a  party  to 
the  action.  He  obtained  a  decree  of  foreclosure  and 
there  was  a  sale  made  thereunder  to  Oleson.  The  sheriflF 
having  made  application  to  the  county  clerk  for  a  certifi- 
cate of  incumbrances,  the  clerk  certified  as  incumbrances 
against  the  land  the  contract,  mortgage,  and  mechanic's 
lien  referred  to.  The  sheriff  and  appraisers  in  making 
the  appraisement  deducted  from  the  gross  value  of  the 
land  not  only  the  amount  due  on  the  Colton  contract,  but 
also  the  amount  due  on  the  mechanic's  lien  as  a  prior  in^ 
cmnbrance,  although  the  lien  was  in  fact  junior  to  the 
mortgage  which  was  being  foreclosed.  Oleson  purchased 
at  a  sum  only  a  few  cents  greater  than  two-thirds  the 
appraised  value  vrith  the  mechanic's  lien  deducted  as  a 
prior  incumbrance.  The  Nye  &  Schneider  Company  af- 
terwards began  this  action,  not  to  redeem  from  the  Lind- 
ner mortgage,  but  to  foreclose  its  lien,  making  Fahrenholz, 
Colton,  and  Oleson  defendants.  The  defendant  Fahren- 
holz answered  setting  up  practically  the  same  facts  as 
the  plaintiff,  and  joining  in  the  plaintiff's  prayer  that 
the  land  be  subjected  to  the  payment  of  the  mechanic's 
lien.  The  district  court  sustained  a  demurrer  to  this 
answer  and,  on  the  trial  of  the  issues  between  the  other 
parties,  found  that  the  plaintiff's  lien  was  junior  to  the 
mortgage  which  formed  the  basis  of  the  decree  under 
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which  Oleson  bought,  and  accordingly  refused  the  plaint- 
iff a  decree  of  foreclosure,  but  offered  to  permit  a  redemp- 
tion. The  plaintiff  declined  to  redeem  and  the  court  en- 
tered a  judgment  of  dismissal. 

As  to  the  plaintiff,  the  question  presented  is  the  cor- 
rectness of  the  court's  holding  that  it  was  not  entitled 
to  foreclosure.  We  think,  upon  the  record  made,  this 
holding  was  erroneous.  The  appraisement  in  the  foreclos- 
ure case  was  clearly  erroneous  in  treating  the  lien  at  that 
time  as  a  senior  incumbrance,  and  on  motion  in  that  case 
undoubtedly  the  appraisement  might  have  been  set  aside 
and  corrected.  To  be  sure  the  purchaser  was  not  before 
the  sale  in  a  position  to  attack  the  appraisement;  but  it 
is  highly  probable  that  on  becoming  the  purchaser  he 
was  in  such  a  position  that  he  might  have  made  an  appli- 
cation to  the  court,  which  would  have  given  him  relief. 
That  question  is  not,  however,  before  us,  because  the  ap- 
praisement stood  without  question,  Oleson  became  the 
purchaser,  the  sale  was  confirmed,  and  the  property  con- 
veyed to  him  without  any  objection  to  the  appraisement, 
so  far  as  the  record  discloses.  Appraisers  at  such  sales 
under  our  law  act  judicially  {Sessions  v.  Irtoirij  8  Neb.,  5; 
Vought  V.  Foxworthy,  38  Neb.,  790);  and  the  purchaser  at  a 
judicial  sale  is  charged  with  notice  of  the  condition  of 
the  title  and  of  the  appraisement  (Norton  v.  NebrtUka 
Loan  d  Trust  Co.,  35  Neb.,  466,  40  Neb.,  394.)  In  the  case 
cited  it  was  held  that  the  purchaser  was  not  justified  in 
relying  on  statements  made  to  him  by  the  sheriff  and 
clerk,  because  he  was  bound  to  take  notice  of  the  record. 
We  think  it  follows  from  these  principles  that  the  ap- 
praisement, unless  set  aside,  becomes  conclusive,  and  a 
portion  of  the  terms  of  the  sale;  that,  therefore,  Oleson 
expressly  bought  subject  to  the  mechanic's  lien,  and  can- 
not be  heard  now  to  assert  that  his  purchase  was  on 
terms  different  from  those  shown  by  the  record.  He  con- 
tends that  the  necessary  facts  do  not  exist  to  raise  an  es- 
toppel in  pais;  but  this  is  not  a  case  of  estoppel  in  pais.  If 
It  is  an  estoppel  at  all  it  is  one  of  record.     Indeed,  we  re- 
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gard  the  question  aa  having  been  settled  by  the  case  of 
Koch  V.  Ijoschj  31  Neb,,  625.  It  was  there  held  that  where 
a  mortgage  had  been  deducted  in  making  an  appraise- 
ment, the  purchasers  at  the  sale  were  thereafter  estopped 
from  denying  the  validity  of  the  mortgage.  It  is  argued 
that  that  ease  is  distinguishable  from  the  present  case, 
because  here  the  purchaser  is  not  disputing  the  validity 
of  the  lien,  but  merely  its  priority.  We  can,  however,  see 
no  distinction  in  principle.  The  principle  of  the  Koch 
case  is  that  the  purchaser  is  bound  by  the  terms  of  the 
sale,  and  this  principle  applies  as  well  against  disputing 
the  priority  of  liens,  whether  established  by  the  decree 
or  the  appraisement,  as  the  validity  of  the  liens. 

We  think,  also,  that  the  demurrer  to  the  answer  of 
Fahrenholz  should  have  been  overruled.  The  property 
was  originally  subject  to  both  liens.  Because  the  me- 
chanic's lien  was  deducted  in  making  the  appraisement, 
the  land  was  sold  at  a  less  sum  than  it  would  have 
brought  had  the  lien  not  been  deducted.  The  result  of 
this  was  a  deficiency  judgment  against  Fahrenholz  on 
the  mortgage  for  an  amount  just  so  much  greater  than  it 
otherwise  would  have  been.  He  is  still  personally  liable 
to  the  plaintiff  for  the  debt  creating  thef  mechanic's  lien, 
and  we  think  he  has  such  an  interest  in  the  controversy 
aa  to  entitle  him  to  insist  upon  subjecting  the  property  to 
the  lien.  It  is  argued  that  he  was  a  party  to  the  foreclos- 
ure case  and  cannot  be  heard  to  dispute  that  record;  but 
he  is  not  disputing  it.  He  is  insisting  that  this  case  be 
adjudicated  in  accordance  with  the  record  and  that  Ole- 
8011  shall  not  dispute  it 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  directions  to  take  an  account  of  the 
amount  due  on  the  mechanic's  lien  and  to  enter  a  decree 
of  forei'losure  accordingly. 

Judgment  accordingly. 
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Robert  L.  Butler  v.  Lynn  M.  Greene. 

FU.ED  October  6, 1896.    No.  6837. 

1.  Pledges:  Liability  of  Bailee.    The  pledgee  of  chattels  to  secure 

the  payment  of  a  debt  Is  a  bailee  and  not  the  owner  of  the  prop- 
erty, and  he  is  responsible  as  bailee  after  as  well  as  before  the  ma- 
turity of  the  debt. 

2.  Beview:   Instructions:  Harmless    Error.    A    defendant    against 

whom  Judgment  has  been  rendered  cannot  complain  because  the 
court  instructed  the  Jury  to  deduct  from  the  damages  recoverable 
by  plaintiff  the  amount  of  a  set-off  not  pleaded  by  defendant. 

t«  Bailment.  A  special  contract  of  bailment  prevails  in  determining 
the  liabilities  of  the  parties,  as  against  general  principles  of  law 
applicable  in  the  absence  of  express  agreement. 

4.  Fledges:  Liability  of  Bailee.  A  bailee  who  contracts  to  keep  tbe 
property  in  a  particular  place  is  not  discharged  from  damages  re- 
sulting from  his  failure  to  do  so  because  he  was  compelled  to  re- 
move it  by  the  owner  of  the  place  designated. 

6.  Arbitration  and  Award.  A  party  to  an  arbitration  may  revoke  the 
sul^mission  before  an  award  is  made,  and  where  the  submission 
provides  for  a  written  award,  a  revocation  may  be  made  after  the 
arbitrators  have  individually  communicated  to  strangers  their  re- 
spective views,  but  before  they  have  signed  any  award. 

Error  from  the  district  court  of  Nemaha  county. 
Tried  below  before  Bush,  J. 

J.  8.  Stull  and  Davidson  &  OiffeUy  for  plaintiff  in  error. 

G.  W.  Cor  nelly  contra. 

Irvine,  C. 

The  principles  applicable  to  this  case  are  simple,  al- 
though its  investigation  has  been  somewhat  difBcult  be- 
cause of  the  immense  mass  of  wholly  irrelevant  testi- 
mony which  was  introduced  without  objection,  and 
which,  under  section  309  of  the  Code  of  Civil  Procedure, 
should  never  have  been  made  a  part  of  the  bill  of  excep- 
tions. The  action  was  by  Greene  against  Butler  to  re- 
cover the  value  of  a  watch  and  chain  which  had  been 
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pledged  by  Greene  to  Butler  for  the  payment  of  a  debt, 
and  which,  it  was  alleged,  had  been  lost  through  the  neg- 
ligence of  Butler.  Prom  a  verdict  and  judgment  in  favor 
of  Greene,  Butler  prosecutes  error.  We  take  up  the  as- 
signments referred  to  in  the  brief  in  the  oixler  in  which 
they  are  discussed. 

The  first  question  discussed  seems  to  refer  to  the  as- 
signment that  the  verdict  is  not  sustained  by  the  evi- 
dence. The  undisputed  facts  are  that  Greene  borrowed 
f30  from  Butler  and  pledged  his  watch  and  chain  as  se- 
cnrity  for  the  debt.  Butler  placed  the  watch  in  the  safe 
and  vault  of  the  Bank  of  Johnson,  where  it  remained  for 
some  weeks.  The  officers  of  the  bank  then  insisted  upon 
its  removal,  when  Butler  removed  it  and  carried  it  on 
his  person  for  some  time  and  then  placed  it  in  a  pocket 
of  a  summer  suit  which  he  deposited  at  the  bottom  of  a 
tnmk  in  a  room  which  he  and  another  occupied  as  a  bed- 
room. Both  occupants  of  the  room  were  bachelors  and 
usually  absent  during  the  day.  The  watch  and  chain 
were  stolen  from  the  trunk.  There  is  evidence  tending 
to  show  that  one  door  of  the  room  was  not  kept  locked. 
It  also  appears  that  the  room  was  frequented  by  a  num- 
ber of  Butler's  acquaintances.  An  attempt  was  made  to 
show  that  it  was  used  as  a  resort  for  gamblers;  but  the 
most  that  can  be  said  of  the  testimony  in  this  respect  is 
that  Butler  and  his  friends  at  times  resorted  to  the  room 
tor  the  purpose  of  playing  cards  for  small  stakes. 
Enough  does  appear,  however,  to  indicate  that  a  number 
of  persons  at  times  had  access  to  the  room,  and  Butler 
himself  testifies  that  while  he  kept  the  watch  there  he 
looked  for  it  every  day,  because,  as  he  says,  there  were 
suspicious  characters  about,  and  one  of  the  persons 
whom  he  deemed  suspicious  was  his  room-mate.  The 
ease  was  submitted  to  the  jury  on  the  theory  that  Butler 
was  required  to  use  ordinary  care  in  keeping  the  watch, 
and  we  think  there  is  enough  in  the  evidence  to  sustain 
a  finding  that  it  was  lost  through  his  failure  to  exercise 
such  ordinary  care. 
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A  great  point  was  made,  both  in  the  introduction  of 
evidence  and  in  the  argument  here,  on  the  terms  of  the 
loan,  as  to  time.  The  contention  of  Bntler  is  that  the 
loan  was  made  for  thirty  days  and  the  watch  was  not 
stolen  until  it  had  been  in  his  possession  some  four 
months,  payment  not  in  the  meantime  having  been  made 
or  tendered.  It  is  claimed  that  there  is  no  evidence  suffi- 
cient to  overcome  that  offered  by  defendant  in  regard  to 
the  time  for  which  the  loan  ran.  We  do  not  think  this 
question  at  all  material.  It  cannot  be,  and  is  not  con- 
tended, that  Butler  became  the  owner  of  the  watch  on  the 
maturity  of  the  loan.  Whether  or  not  the  loan  was  over- 
due, he  was  still  the  bailee  of  the  watch  and  required  to 
exercise  such  care  as  a  person  of  reasonable  prudence 
would  exercise  under  the  circumstances. 

It  is  next  contended  that  there  was  error  in  assessing 
the  amount  of  recovery.  The  value  of  the  watch  and 
chain,  as  fixed  by  the  evidence,  was  at  least  |150.  The 
verdict  was  for  |1 20.54.  It  is  argued  that  the  defendant 
did  not  claim  a  set-off  for  his  debt  and  that  the  verdict 
therefore  discloses  that  the  jury  was  not  governed  by  the 
evidence.  The  court,  in  stating  the  measure  of  damages, 
instructed  the  jury  if  they  found  for  the  plaintiff,  to  de- 
duct the  indebtedness  from  the  value  of  the  watch.  This 
was  evidently  done  by  the  jury.  It  is  true  no  set-off  ^vaa 
pleaded,  and  under  the  rule  in  Kitchen  Hotel  Co.  r.  Warn- 
mond,  30  Neb.,  618,  the  instruction  was  erroneous.  It 
submitted  to  the  jury  a  consideration  of  a  set-off  not 
pleaded.  But  the  defendant  cannot  complain.  The  ver- 
dict was,  by  this  instruction,  made  less  than  the  plaintiff 
was  entitled  to  recover  in  case  the  jury  found  in  his  favor 
under  the  pleadings  in  the  case.  The  defendant  was  in 
nowise  prejudiced. 

It  is  also  claimed  that  the  court  gave  undue  promi- 
nence  to  the  plaintiff^s  case  by  instructing  the  jury  par- 
ticularly as  to  what  it  should  consider  in  returning  a  ver- 
dict for  the  plaintiff,  by  way  of  ascertaining  damages, 
without  making  a  corresponding  statement  in  case  the 
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finding  was  for  the  defendant.  This  assignment  is  en- 
tlrely  without  merit  It  is  the  duty  of  the  court  to  in- 
stmct  as  to  the  measure  of  damages,  and  where  no  set-off 
or  counter-claim  is  pleaded  this  must  refer  to  the  contin- 
gency of  a  finding  for  the  plaintiff. 

The  fifth  instruction  is  complained  of.  By  this  the 
court  stated  to  the  jury  "that  a  pledge  of  personal  prop- 
erty passes  to  the  pledgee  merely  the  possession  with  a 
right  of  retainer  until  the  debt  is  paid  for  which  the  arti- 
cle pledged  is  given  as  security;  and  it  is  the  duty  of  the 
pledgee  to  safely  keep  the  property  pledged  without 
using  it  unless  such  use  is  necessary  to  its  preservation." 
It  would  have  been  better  had  this  instruction  not  been 
given — the  others  fully  covered  the  case;  but  we  do  not 
think  that  there  was  any  prejudicial  error  in  giving  it. 
Standing  alone,  it  would  be  erroneous  as  implying  that 
the  pledgee  was  an  insurer  of  the  property.  But  over 
and  over  again  in  the  other  instructions  the  jury  was 
told  that  the  defendant  was  only  liable  for  a  failure  to 
exercise  ordinary  care,  and  we  do  not  think  that  it  was 
possible  that  the  words  "safely  keep"  in  this  instruction 
could  have  so  overcome  the  idea  so  often  expressed  in  the 
other  instructions  as  to  convey  any  notion  that  the  de- 
fendant was  liable  except  for  a  failure  to  use  ordinary 
care.  Another  complaint  made  of  this  instruction  is  that 
it  tells  the  jury  that  it  is  the  duty  of  the  pledgee  to  keep 
the  property  without  using  it  unless  its  preservation  re- 
quires such  use.  It  is  true  there  is  no  direct  evidence 
that  the  loss  of  the  watch  was  due- to  defendant's  carry- 
ing it  on  his  person;  but  it  is  undoubtedly  true  as  a  gen- 
eral principle  that  a  pledgee  has  no  right  to  use  the 
pledged  property  unless  the  character  of  the  property  is 
such  as  to  render  its  use  necessary  for  its  preservation. 
There  is  testimony  in  the  case,  as  we  have  said,  showing 
that  for  some  time  Butler  carried  the  watch  on  his  per- 
son, and  while  it  was  not  lost  while  so  carrying  it,  the 
display  made  of  the  watch,  and  it  may  be  here  remarked 
that  the  defendant  took  great  pains  to  show  that  he  had 
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carried  it  publicly,  may  have  induced  its  theft  The  proof 
was  that  Butler^s  contract  was  to  keep  the  watch  in  the 
vault  of  the  bank,  and  he  having  contracted  to  do  so,  and 
instead  thereof  having  carried  it  publicly  on  his  person, 
and  thereafter  left  it  within  the  reach  of  thieves,  we  do 
not  think  that  there  was  any  prejudicial  error  in  this 
portion  of  the  instruction. 

Complaint   is    also    made   of   the    sixth    instruction, 
whereby  the  jury  was  told  that  if  there  waB  an  express 
contract  to  keep  the  watch  and  chain  in  the  vault  of  the 
bank  until  the  debt  was  paid,  the  defendant  was  bound 
to  keep  within  the  terms  of  his  agreement.     In  connec- 
tion with  this,  complaint  is  also  made  of  the  fourteenth 
instruction,  whereby,  among  other  things,  it  was  said 
that  if  the  defendant  took  the  watch  and  chain  out  of  the 
vault  of  the  bank  because  the  caBhier  told  him  to  do  so, 
and  thereafter  put  it  in  an  unsafe  place  and  did  not  take 
such  care  as  an  ordinarily  prudent  person  usually  takes 
of  his  own  goods,  and  by  reason  of  such  want  of  care  the 
property  was  stolen,  then  the  verdict  should  be  for  the 
plaintiff.     We  cannot  conceive  how  the  defendant  was 
prejudiced  by  these  two  instructions,  which  properly  go 
together.     If  the  defendant  contracted  to  keep  the  watch 
in  the  vault  of  the  bank,  and  if  it  was  lost  by  reason  of 
his  failure  to  do  so,  he  was  liable  without  regard  to  the 
general  principles  of  the  law  of  bailment.      He  had  made 
a  contract  and  he  was  liable  for  all  damages  resulting 
from  his  failure  to  perform  it     If  he  had  no  right  to  keep 
the  watch  in  the  vault,  that  was  his  affair  and  not  the 
bailor's.     The  contract  was  not  to  keep  the  watch  in  the 
vault  if  the  bank  permitted  it,  but  it  was  absolute;    and 
it  was  the  pledgee's  business  to  see  that  he  had  authority 
to  keep  it  there.     If  he  had  not,  he  should  not  have  made 
the  contract.     But  the  instructions  of  the  court  relieved 
him  from  this  liability,  and,  taken  together,  were  to  the 
effect  that  although  he  broke  his  contract  in  this  regard 
he  was  still  not  liable  unless  he  failed  to  exercise  ordi- 
nary care.     This  was  more  favorable  to  the  defendant 
than'  the  law  warranted. 
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It  is  pleaded  as  a  defense  that  the  matter  in  eontro* 
yersy  had  been  submitted  to  arbitration  and  an  award 
had  been  made  whereby  the  defendant  had  been  dis- 
charged from  liability.     The  reply  in  this  respect  admit- 
ted that  there  had  been  a  submission,  but  pleaded  that  it 
had  been  revoked  before  any  award  was  made.     The 
court  instructed  the  jury  that  the  evidence  failed  to  es- 
tablish an  award  and  that  all  evidence  on  that  issue 
should  be  disregarded.     It  is  complained  that  this  in- 
Btmction  was  erroneous,  because  it  did  not  confine  the 
qaestion  to  the  single  issue  presented  as  to  the  revocation 
of  the  award.     We  think,  however,  that  on  the  uncontra- 
dicted evidence  the  court  was  justified  in  granting  this 
peremptory  instruction.     It  appears  that  there  was  a 
submission  to  three  arbitrators;    that  they  took  testi- 
mony and  separated.    There  was  thereafter  no  consul- 
tation with  all  three  present,  but  by  desultory  conversa- 
tions among  them  it  was  ascertained  that  two  arbitrators 
favored  the  defendant  and  one  the  plaintilBf.     Some  time 
thereafter  a  written  award  was  made,  two  arbitrators 
signing  a  finding  for  the  defendant  and  the  third  express- 
ing his  dissent  and  finding  for  the  plaintiff.     All  wit- 
nesses, however,  agreed  that  before  the  award  was  signed 
the  plaintiff  revoked  the  submission  and  served  notice  of 
the  revocation  on  the  defendant  and  on  each  arbitrator. 
The  written  agreement  for  a  submission  provided  for  a 
written  award.     It  is  elementary  law  that  a  submission 
may  be  revoked  before  the  award,  and  it  is  also  ele- 
mentary that  there  is  no  award  as  long  as  the  matter 
rests  in  the  breasts  of  the  arbitrators.     It  is  true  that 
there  is  evidence  tending  to  show  that  after  the  arbitra- 
tors had  ascertained  their  mutual  opinions  no  secret  was 
made  thereof  and  their  individual  views  were  disclosed 
to  inquirers.     It  is  not  shown,  however,  that  they  had 
been  communicated  to  Greene,  except  that  one  arbitra- 
tor had  told  him  that  the  award  would  be  against  him 
and  that  he  wanted  to  present  authorities  to  one  of  the 
other  arbitrators.     There  is  no  evidence  which  would  jus- 
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tify  a  finding  that  the  three  arbitrators  had  formally  con- 
cluded their  efforts  and  had  made  any  announcement  of 
their  conclusion.  It  was  just  as  if  jun-men,  after  being 
permitted  to  separate,  had  made  known  their  individual 
views.  Under  the  agreement  the  award  was  to  be  writ- 
ten. The  revocation  was  prior  to  the  written  award,  and 
it  was  also  prior  to  any  definite  and  conclusively  ex- 
pressed decision  of  the  arbitrators.  The  plaintiff  was 
not  bound  by  it 

Judgment  affirmed. 


Chicago,  Burlington  &  Quincy  Railroad  Company  v. 
James  B.  Headrick. 

Filed  October  7, 1896.    No.  7518. 

1.  Appeal  From  Justice  Court:  Ahount  of  Claim:  Constitutiohal 
Law.  Sections  985  and  1017,  Code  of  Civil  Procedure,  denying  ap- 
peals from  Judgments  of  Justices  of  the  peace  where  the  amount 
claimed  does  not  exceed  $20,  are  not  repugnant  to  sections  6  and  24 
of  the  bill  of  rights.    {Moise  v,  PoweU,  40  Neb..  671.) 


2. : : .    Nor  is  the  denial  of  the  right  of  appeal  In 

such  case  violative  of  section  3  of  the  bill  of  rights,  prohibiting 
the  taking  of  private  property  without  due  process  of  law. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J. 

A.  O.  Oreenlee  and  J.  W.  Dewee^Cj  for  plaintiflF  in  error. 

Mockett  d  Polk^  contra. 

Post,  C.  J. 

This  proceeding  originated  before  a  justice  of  the  peace 
for  Lancaster  county,  where  defendant  in  error  claimed 
the  sum  of  $20,  the  value  of  certain  live  stock  killed 
through  alleged  negligence  in  the  management  of  an 
engine  upon  plaintiff  in  error's  line  of  road  in   said 
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county.  There  was  a  jury  trial,  resulting  in  a  verdict 
and  judgment  for  the  plaintilBf  therein,  from  which  an 
appeal  was  by  the  defendant  below  taken  to  the  district 
court,  where,  upon  the  motion  of  the  former,  the  appeal 
was  dismissed  and  which  is  the  ruling  now  assigned  as 
error. 

It  was  held  in  Moise  v.  Powdly  40  Neb.,  671,  that  the 
proYisions  of  sections  985  and  1017,  Code  of  Civil  Proced- 
ure, denying  appeals  from  judgment  of  justices  of  the 
peace  where  the  amount  claimed  does  not  exceed  $20,  are 
not  repugnant  to  sections  6  and  24  of  the  bill  of  rights. 
We  are,  however,  asked  to  re-examine  the  subject  and 
overrule  the  doctrine  of  that  case  for  reasons  hereafter 
stated. 

It  is  argued,  first,  that  the  remedy  by  proceedings  in 
error  in  the  class  of  cases  contemplated  is  inadequate, 
pince,  as  held  in  Chieagoy  B.  d  Q.  R.  Co.  v.  GorackCj  32  Neb., 
90,  the  law  has  conferred  upon  justices  of  the  peace  au- 
thority to  certify  exceptions  to  their  rulings  upon  ques- 
tions of  law  only,  and  unless  the  remedy  by  appeal  exists 
as  in  other  cases,  the  right  reserved  by  the  constitution 
to  be  heard  in  the  court  of  last  resort  is  indeed  a  barren 
one.  But  the  reasoning  employed,  although  plausible,  is 
by  no  means  convincing.  It  has  frequently  been  said 
that  the  remedy  by  appeal  is  a  purely  statutory  right  and 
exists  only  when  specially  conferred  {State  v.  EmigUj  11 
Neb.,  529;  Bevins  v.  Ramsay ^  11  How.  [U.  S.],  184;  People 
V.  Trezzay  128  N.  Y.,  529;  Elliott,  Appellate  Procedure, 
sec.  97,  and  cases  cited);  and  where,  in  an  action  follow- 
ing the  common  law,  the  constitution  guaranties  the 
right  to  a  hearing  in  a  court  possessing  appellate  juris- 
diction only,  but  without  regulating  the  procedure  there- 
for, and  the  statutory  provision  is  inadequate  for  the  pur- 
pose, the  remedy  is,  without  doubt,  by  means  of  the 
ancient  common  law  writ  of  error.  (2  Ency.  of  Pleading 
ft  Practice,  27,  and  cases  cited.)  The  question  presented 
is  not  the  adequacy  of  the  statutory  remedy  in  the  case  at 
bar  by  proceedings  in  error,  but  the  authority  to  prose- 
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cute  an  appeal  under  the  provisions  of  the  Code  which  in 
terms  denies  such  right.  Any  course  of  reasoning  ui>on 
the  subject  leads  to  the  result  reached  in  Moise  v.  Pow- 
elly — a  conclusion  to  which  we  are,  as  the  result  of  a 
second  examination,  satisfied  to  adhere. 

The  statute  under  consideration  is  assailed  on  the  fur- 
ther ground  that  it  contemplates  the  taking  of  property 
without  due  process  of  law,  and  is  accordingly  in  conflict 
with  section  3  of  the  bill  of  rights.  The  term  "due  pro- 
cess of  law"  has  been  often  defined  as  such  an  exertion 
of  the  powers  of  government  as  are  sanctioned  by  the 
settled  maxims  of  the  law  and  under  such  safeguards  for 
the  protection  of  individual  rights  as  those  safeguards 
prescribed  for  the  class  of  cases  to  which  the  one  in  ques- 
tion belongs.  (Cooley,  Constitutional  Limitations,  355.) 
It  has  never  been  construed  as  the  right  to  be  heard  in 
the  court  of  last  resort,  or  even  according  to  the  course  of 
the  common  law,  but  is  satisfied  by  a  proceeding  applic*a- 
ble  to  the  subject-matter  and  conformable  to  such  general 
.rules  as  affect  all  persons  alike.  The  remedy  in  this  case, 
by  trial  of  the  issues  of  fact  to  a  jury  selected  in  accord- 
ance with  a  general  law  applicable  to  all  cases  of  the 
class  to  which  it  belongs,  and  the  right  to  be  heard  in  the 
court  of  last  resort  upon  questions  of  law  presented  at 
the  trial  and  certified  by  the  justice,  certainly  satisfies 
the  constitutional  requirement  of  due  process  of  law. 
The  judgment  of  the  district  court  is  right  and  will  be 


Affirmed. 


Frank  Kasper  v.  Anton  Walla. 

Filed  October  7, 1896.     No.  6695. 

Conversion  of  Mortgaged  Chattels:  Measure  of  Damaoim.  The 
measure  of  damage  in  an  action  by  the  mortgagee  for  the  conyer- 
sion  of  mortgaged  chattels  is  the  amount  of  the  plaintiff's  mort- 
gage, not  exceeding  the  value  of  the  property  converted. 
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Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Scott,  J. 

Edward  W.  Simeral,  for  plaintiff  in  error. 

Capek  d  Piatti  and  R.  V.  Monfaguey  omUra. 

Post,  a  J. 

This  was  an  action  by  the  plaintiff  below,  Walla,  for 
the  conversion  by  the  defendant  therein,  Kasper,  of  a  cer- 
tain printing  press,  printing  material,  type,  and  oflBce  fur- 
niture in  which  the  former  had  a  special  interest  by  rea- 
son of  a  chattel  mortgage  executed  by  one  Hospodsky. 
The  facts  out  of  which  the  controversy  arose  are  as  fol- 
lows: Some  time  previous  to  the  alleged  conversion  Kas- 
per and  Hospodsky  purchased  from  Walla  the  presses, 
type,  material,  and  oflBce  fvrniture  of  the  Nata  Ylast,  a 
newspaper  published  in  the  Bohemian  language,  for  the 
consideration  of  $800,  of  which  one-half  was  paid  in  cash 
by  the  former,  and  the  balance  represented  by  the  unse- 
cured notes  of  the  latter.  Hospodsky  subsequently  exe- 
cuted to  Walla  a  chattel  mortgage  upon  his  undivided 
half  interest  in  the  property  so  purchased,  for  $340,  as 
security  for  the  notes  mentioned.  Kasper,  who  had  in 
the  meantime  added  to  the  stock  a*bove  described  prop- 
erty of  like  character  purchased  on  his  own  account,  sold 
the  entire  plant  to  one  Rosisky,  receiving  in  payment 
therefor  certain  shares  of  the  capital  stock  of  the  Pokrok 
Zapadu  Printing  Company,  of  which  the  said  Rosisky 
was  president  and  manager.  Thereupon,  as  above  stated, 
this  action  was  instituted  by  Walla  and  prosecuted  to 
judgment  in  his  favor,  and  which  has  been  removed  into 
this  court  for  review. 

It  is  first  alleged  that  the  district  court  erred  in  admit- 
ting proof  of  the  amount  and  value  of  the  stock  of  the 
Pokrok  Zapadu  Company  received  by  Kasper  in  exchange 
for  the  property  mentioned.  A  question  to  which  promi- 
nence was  given  at  the  trial  was  whether  the  transaction 
23 
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above  mentioned  with  Rosisky  as  the  representative  of 
the  Pokrok  Zapadu  Company  included  the  entire  plant  of 
the  Nova  Vldsty  or  Kasper's  interest  only.  The  latter  hav- 
ing testified  in  his  own  behalf  that  the  consideration  for 
the  shares  of  stock  received  by  him  was  his  interest  in  the 
presses,  type,  and  furniture,  the  plaintiff  was,  by  way  of 
cross-examination,  permitted  to  show  the  value  of  such 
stock.  The  value  of  the  consideration  given  by  the  de- 
fendant was,  to  say  the  least,  one  of  the  circumstances 
accompanying  and  tending  to  explain  the  disputed  trans- 
action, and  was  accordingly  admissible  for  that  purpose. 

The  only  other  assignment  of  error  relates  to  the  giving 
of  instruction  No.  5  by  the  court  on  its  own  motion, 
to- wit: 

"5.  If  you  find  for  the  plaintiff,  the  measure  of  his  re- 
covery will  be  the  market  value  of  the  property  converted 
by  defendant  at  the  time  of  such  conversion,  with  interest 
thereon  from  the  date  of  such  conversion  to  the  6th  day  of 
February,  1893,  providing  the  amount  you  find  was  the 
value  of  the  property  at  the  time  of  conversion,  with  in- 
terest added,  does  not  exceed  the  amount  you  find  due 
plaintilBf  on  his  notes,  interest  added  as  above  explained, 
and  providing  further,  that  the  value  of  the  property  must 
be  the  fair  market  value  of  the  property  at  the  time  of  the 
conversion,  not  what  \t  did  in  fact  sell  for,  unless  you  find 
that  the  price  at  which  it  sold  was  the  fair  market  value 
in  the  market  for  such  property.     In  other  words,  if  you 
find  for  the  plaintiff,  your  verdict  should  be  for  the  plaint- 
iff for  such  an  amount  as  you  find  due  him  from  Hos- 
podsky  on  the  mortgage  and  notes,  but  the  same  must  be 
within  and  not  greater  than  the  fair  market  value  of  the 
property  as  shown  by  the  evidence." 

This  instruction,  it  is  argued,  authorizes  a  recovery  for 
the  amount  of  the  mortgage  described  without  regard  to 
the  value  of  the  property  converted.  But  the  languaji^e 
there  employed  does  not,  in  our  judgment,  admit  of  any 
such  interpretation.  Taken  together,  the  several  para- 
graphs correctly  state  the  measure  of  damage,  vl«.,  the 
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amount  of  plaintiff-s  mortgage,  provided  the  amount  due 
thereon  does  not  exceed  the  value  of  the  property  con- 
verted. 

There  is  no  error  in  the  record,  and  the  judgment 
will  be 

Affirmed. 


49    291 

John  Stough  v.  William  L.  Ogden.  ^  m\ 

Fujed  Octobeb  7, 1896.    No.  6713. 

I  AlteTation  of  IiiBtnunents:  Time.  Whether  an  alteration  apparent 
from  the  face  of  a  note  was  made  at,  or  subsequent  to,  the  time  of 
its  execution  is  a  question  of  fact  for  the  jury,  and  it  is  not  in 
such  case  error  to  receive  in  evidence  the  note  sued  on,  upon  proof 
by  the  payee  that  the  alleged  alteration  was  made  previous  to  its 
receipt  by  him,  on  the  day  of  its  date,  from  one  of  the  joint  makers 
thereof. 

2.  Witnesses:  CBOss-BxAMmATioN:  Discretion  of  Court.  The  law 
has  ccmferred  upon  the  trial  court  some  discretion  in  determining 
the  limits  within  which  the  cross-examination  of  witnesses  may 
be  allowed,  and  its  action  in  that  respect  will  not,  in  the  absence 
of  an  abuse  of  discretion,  be  the  subject  of  review  by  this  court 

8.  Beview:  Instructioivs.  Where  several  instructions  are  grouped  in 
one  assignment  of  the  motion  for  a  new  trial  or  petition  in  error, 
they  will  be  examined  no  further  than  to  determine  that  a  single 
one  thereof  was  rightly  given  or  rightly  refused. 

Error  from  the  district  court  of  Dixon  county.  Tried 
below  before  NoRRis,  J. 

Onntt  &  Welty^  for  plaintiff  in  error. 

J.  J.  McCarthy  J  A.  E.  Barnes^  and  Mursh  d  Hcndersonj 
cantriL 

PoffT,  C.  J. 

This  was  an  action  by  William  L.  Ogden  in  the  district 
court  for  Dixon  county  against  8.  P.  Mikesell,  8.  K.  Bit- 
tenbender,  and  John  Stough  upon  a  promissory  note  for 
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16,000,  bearing  date  of  September  5, 1889,  payable  to  the 
order  of  the  said  Ogden  one  year  after  date,  with  interest 
at  the  rate  of  eight  per  cent  per  annum,  payable  semi- 
annually. Separate  answers  were  interposed  to  the  pe- 
tition below,  and  a  trial  had,  resulting  in  a  verdict  and 
judgment  for  the  plaintiff  against  the  several  makers  of 
the  note  described,  from  which  Stough  alone  prosecutes 
error  to  this  court. 

The  answer  of  the  defendant  last  named  states  two 
defenses,  viz.:  (1.)  That  said  note  was,  as  the  plaintiff 
well  knew,  executed  by  said  defendant  as  surety  only  and 
for  the  accommodation  of  the  Ponca  Milling  Company,  a 
corporation,  and  that  payment  thereof  was  for  a  valuable 
and  sufficient  consideration  by  the  plaintiff  extended 
from  time  to  time  after  its  maturity  without  the  consent 
of  the  answering  defendant.  (2.)  Said  note  has,  without 
the  consent  of  the  defendant,  been  materially  altered 
since  its  execution  and  delivery,  by  the  insertion  therein 
of  the  prefix  "semi"  immediately  preceding  the  word 
"annually,"  thus  making  the  interest  in  terms  payable 
semi-annually,  whereas  the  note  as  executed  provided  for 
interest  payable  annually.  The  jury,  as  we  have  seen, 
found  against  the  contention  of  tlie  defendant  with  re- 
spect to  both  defenses,  and  we  cannot,  upon  the  record, 
say  that  the  verdict  is  unwarranted  by  the  evidence. 
Referring  to  the  second  defense  it  is  sufficient  to  say  that 
Mr.  Mikesell,  who  prepared  the  note  for  the  signatures 
of  the  makers,  testifies  positively  that  the  alleged  altera- 
tion was  made  by  him  previous  to  the  signing  by  either 
of  the  parties  thereto.  He  is,  it  is  true,  contradicted  by 
his  co-defendants,  but  the  issue  of  fact  thus  made  was 
fairly  submitted  to  the  jury,  whose  finding  thereon  must 
be  accepted  as  conclusive.  The  verdict  was  right  also 
upon  the  other  issue  tendered  by  the  answer,  since  the 
evidence  fails  to  sustain  the  allegation  that  the  note  in 
suit  was  executed  by  the  defendant  as  surety  for  the 
Ponca  Milling  Company.  True  it  was  in  one  sense  for 
the  accommodation  of  the  milling  company,  for  the  rea- 
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Bon  that  the  proceeds  thereof  were  devoted  to  its  benefit; 
but  it  is  also  true  that  Mr.  Ogden,  the  plaintiff,  refused  to 
make  any  adyancement  upon  the  credit  of  that  corpora- 
tion, and  expressly  stipulated  that  the  loan  in  question 
should  be  made  upon  the  personal  credit  of  the  defend- 
ants, who  are  as  to  him  principals,  whatever  may  be  their 
relations  toward  the  corporation  named  as  the  result  of 
that  transaction. 

It  is  argued  that  the  trial  court  erred  in  receiving  in 
evidence  the  note  sued  on,  without  first  requiring  an  ex- 
planation of  the  alleged  alteration,  which,  as  we  have 
seen,  is  the  insertion  in  writing  of  the  prefix  "semi"  in  the 
printed  form  employed  for  that  purpose.  The  plaintiff 
had,  however,  testified  that  he  received  the  note  on  the 
day  of  its  date  from  Mr.  Bittenbender,  one  of  the  makers 
thereof,  and  that  it  was  in  the  same  condition  when  of- 
fered in  evidence  as  when  received  by  him.  This  evi- 
dence certainly  tended  to  prove  that  the  alleged  altera- 
tion was  made  by  the  makers  themselves  at  the  time  of 
the  execution  of  the  note,  and  was  suflicient, prii/ia  facieyto 
rebut  any  presumption  to  the  contrary  arising  from  its 
appearance.  The  court  did  not,  therefore,  err  in  receiv- 
ing the  note  in  evidence,  the  question  of  the  alleged  alter- 
ation being  in  the  end  one  of  fact  for  the  jury  upon  all 
of  the  evidence  adduced.  (Goodin  v.  Plugge^  47  Neb.,  284.) 

The  plaintiff  below,  in  his  examination  in  chief,  an- 
swered in  response  to  an  interrogatory  by  his  attorney, 
that  he  had  on  one  occasion,  by  appointment,  met  the  de- 
fendants, when  the  latter  all  examined  the  note;  that  no 
objection  was  made  thereto  by  any  one  present,  and  that 
all  agreed  that  he,  plaintiff,  should  have  his  money,  but 
could  not  unite  upon  the  means  of  paying  it.  On  cross- 
examination  he  was  asked  the  following  question:  "Was 
his  [Stough's]  attention  in  any  manner  drawn  to  these 
changes  in  the  note?"  to  which  an  objection  was  inter- 
posed and  sustained  on  the  ground  that  it  "was  assuming 
something  not  in  evidence."  The  examination  might 
properly  have  been  allowed,  although  its  exclusion  can- 
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not  be  said  to  be  error  calling  for  a  reversal  of  the  judg- 
ment. There  had,  up  to  that  time,  been  no  proof  of  any 
alteration  of  the  note  subsequent  to  its  execution  by 
Stough,  and  there  is  nothing  in  the  record  to  indicate  the 
purpose  of  the  question,  and  its  exclusion  under  the  cir- 
cumstances is  not  prejudicial  to  the  defendant 

It  is  next  argued  that  the  court  erred  in  allowing 
the  plaintiff,  upon  cross-examination  of  the  defendant 
Stough,' to  inquire  into  the  affairs  of  the  milling  com- 
pany. The  examination  may,  it  is  conceded,  have  been 
unnecessarily  protracted,  but  there  was  no  such  an  abuse 
of  discretion  as  to  warrant  a  reversal  upon  that  ground. 

The  remaining  questions  all  relate  to  instructions  given 
and  refused,  and  are  assigned  in  the  motion  for  a  new 
trial  as  follows: 

"5.  The  court  erred  in  refusing  to  give  the  second, 
third,  fourth,  fifth,  sixth,  ninth,  eighth,  first,  and  seventh 
instructions  asked  by  the  defendant. 

"6.  The  court  erred  in  giving  the  third,  fourth,  fifth, 
and  sixth  instructions  asked  by  the  plaintiff.*' 

It  has  been  repeatedly  held  by  this  court  that  where 
several  instructions  ai'e  grouped  in  one  assignment  of  the 
motion  for  a  new  trial,  or  petition  in  error,  they  will  be 
examined  no  further  than  to  determine  that  a  single  one 
thereof  was  rightly  given  or  rightly  refused.  It  is  not 
claimed,  and  cannot  be  claimed,  that  the  district  court 
erred  in  refusing  all  of  the  instructions  enumerated  In 
the  fifth  assignment,  or  in  giving  those  enumerated  in  the 
sixth  assignment.  Indeed,  the  charge,  as  a  whole,  stated 
the  law  quite  as  favorably  to  the  defendant  as  he  ^was 
entitled  to  in  view  of  the  case  as  made  by  the  pleadings 
and  proofs.  There  being  no  error  of  record,  the  judg- 
ment will  be 

Affirmei>. 
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Atchison,  Topeka  &  Santa  Fb  Railroad  Company  v. 
James  O.  Meek  et  al. 

Filed  October  7, 1896.    No.  6806. 

1.  Depositions:  Notice.  Section  378,  Code  of  Ciyil  Procedure,  requires 
notice  of  the  taking  of  depositions  (unless  taken  under  a  special 
commission)  to  be  served  upon  the  adverse  party,  his  agent  or  at- 
torney of  record,  or  left  at  his  usual  place  of  residence. 

2. :  :  Service  on  Station  Agent.    Service  In  such  case 


upon  a  station  agent,  who  is  not  the  attorney  of  record  of  the  ad- 
verse party,  a  railroad  company,  whose  employment  in  nowise  re- 
lates to  the  particular  controversy,  and  who  is  without  authority 
to  accept  or  waive  service  in  its  behalf  in  any  suit  or  proceeding 
to  which  it  may  be  a  party,  does  not  satisfy  the  requirement  of  the 
statute.    {Atchi9on,  T.  d  8.  F,  R,  Co.  r.  Sage,  49  Kan.,  524.) 

Error  from  the  district  court  of  Nuckolls  county. 
Tried  below  before  Morris,  J. 

A.  A.  Hurd,  Searle  d  Coleman^  Q.  R.  Peck^  and  W.  lAttle- 
fieM,  for  plaintiff  in  error. 

Buck  d  McConyiell^  contra. 

References:  Porter  v.  Chicago  d  N.  R.  Co.y  1  Neb.,  15; 
Chlcagoj  B.  d  Q.  R.  Co.  v.  Manningj  23  Neb.,  552;  Katzen- 
strin  V.  Raleigh  d  G.  R.  Co.,  78  N.  Car.,  286. 

Post,  C.  J. 

This  is  a  petition  in  error  and  brings  up  for  review  a 
Judgment  of  the  district  court  for  Nuckolls  county 
whereby  the  defendants  in  error,  as  plaintiffs  below,  were 
pennitted  to  recover  on  account  of  the  imputed  negli- 
gence of  the  plaintiff  in  error,  defendant  below,  as  a  com- 
mon carrier  while  engaged  in  transporting  certain  cattle 
from  Osceola,  in  the  territory  of  New  Mexico,  to  Superior, 
in  this  state,  whereby  certain  of  said  cattle  were  killed 
and  others  i)ermitted  to  escape.  The  answer  contains  a 
denial  of  the  negligence  charged  and  an  allegation  that 
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for  a  valuable  and  sufficient  consideration  the  plaintiffs 
below  executed  certain  agreements,  in  writing,  the  effect 
of  which  was  to  limit  the  liability  of  the  defendant  rail- 
road company  as  a  common  carrier,  and  whereby  the  said 
plaintiffs  expressly  assumed  all  risk  of  damage  on  ac- 
count of  the  loss  or  escape  of  said  cattle  from  any  cause 
whatever,  except  the  willful  acts  of  the  defendant's  agents 
or  servants.  The  reply  is  a  general  denial  of  the  allega- 
tions of  the  answer. 

Of  the  several  questions  raised  by  the  assignments  of 
error  and  discussed  by  counsel  for  the  respective  parties 
we  shall,  for  reasons  hereafter  appearing,  notice  one  only, 
viz.,  that  relating  to  the  refusal  of  the  district  court  to 
suppress  the  deposition  of  Samuel  S.  Rogers,  taken  at 
Wilcox,  in  the  territory  of  Arizona,  and  the  subsequent 
admission  in  evidence  of  said  deposition  over  the  objec- 
tion of  the  defendant  company.  The  materiality  of  such 
evidence  to  the  issues  presented  is  apparent  from  the  fact 
that  the  witness  above  named  superintended  the  assort- 
ing and  loading  of  the  cattle  in  question,  some  twenty  cars 
in  all,  and  testified  to  their  age,  condition,  and  value  at 
the  time  and  place  of  shipment.  He  also  accompanied 
one  consignment  of  said  cattle  from  New  Mexico  to  their 
destination  at  Superior,  and  testified  to  certain  acts  by 
the  servants  of  the  defendant  company  while  en  rowfc 
now  relied  upon  to  sustain  the  allegation  of  negligence. 
The  ground  of  the  objection  to  said  deposition  is  that  the 
only  notice  of  the  taking  thereof  was  served  upon  one 
Taylor,  the  defendant's  station  agent  at  Superior,  who 
was  not  the  agent  or  attorney  of  record  of  the  defendant 
company  within  the  meaning  of  section  378  of  the  Code  of 
Civil  Procedure,  and  was  not  at  the  date  of  such  service 
authorized  to  accept  or  waive  service  of  any  notice  what- 
ever in  said  cause,  or  in  any  suit  or  action  in  which  said 
defendant  was  or  might  be  a  party.  There  was,  it  should 
be  observed,  no  appearance  by  the  defendant  at  the  tak- 
ing of  said  deposition,  and  no  waiver  in  its  behalf  of  the 
notice  prescribed  by  law\     The  question,  therefore,  dis- 
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tinctly  presented  by  this  record  is  the  sufficiency  of  the 
service  so  made.     We  here  quote  section  378,  above  re- 
ferred to,  adopting  the  punctuation  employed  in  the  Re- 
vised Statutes  of  1860  and  the  (Jeneral  Statutes  of  1873, 
rather  than  that  of  the  (.'ompiled  Statutes,  in  which  a 
comma  has  by  the  compiler  or  compositor  been  inserted 
after  the  word  "agent'':  "Prior  to  the  taking  of  any  depo- 
sition, unless  taken  under  a  special  commission,  a  written 
notice,  specifying  the  action  or  proceeding,  the  name  of 
the  court  or  tribunal  in  which  it  is  to  be  used,  and  the 
time  and  place  of  taking  the  same,  shall  be  served  upon 
the  adverse  party,  his  agent  or  attorney  of  record,  or  left 
at  his  usual  place  of  abode,"  etc.  (Revised  Statutes,  1866, 
p.  456,  sec.  378;  General  Statutes,  1873,  p.  588,  sec.  369.) 
The  authority  to  use  depositions  rests,  in  this  state,  alto- 
gether upon  the  statute,  and  a  substantial  compliance 
therewith  is  essential  to  their  validity  as  evidence.    {Cool 
r.  BochCj  15  Neb.,  25.)   By  the  phrase  "agent  or  attorney 
of  record"  is  not  meant  any  representative  of  the  party 
to  be  served,  without  regard  to  the  nature  or  scope  of  his 
authority.     The  section  quoted,  on  the  contrary,  evidently 
contemplates  personal  service  upon  the  adverse  party  or 
his  representative  for  the  purpose  of  the  particular  action 
or  proceeding.     The  precise  question  here  involved  was 
presented  in  Atchison,  T.  &  8.  F.  R.  Go.  v.  Sage,  49  Kan., 
524,  a  well  considered  case  under  a  statute  In  all  respects 
identical  with  ours,  and  the  reasons  therein  stated  for  the 
conclusion  adverse  to  the  ruling  now  complained  of  are 
so  entirely  satisfactory  that  we  here  quote  from  the  opin- 
ion of  Johnston,  J.,  who  said,  referring  to  the  provision 
under  consideration:  "This  statute  provides  for  a  notice 
to  be  served  upon  the  adverse  party  where  such  party  is 
a  natural  person,  or  upon  *his  agent  or  attorney  of  record.' 
It  manifestly  does  not  contemplate  that  it  may  be  served 
upon  any  attorney  or  any  agent  of  a  party  who  may  be 
found  in  any  part  of  the  state,  and  who  may  have  no  con- 
nection with   the  litigation,   but  it  evidently  must  be 
served  upon  some  one  authorized  to  represent  the  adverse 
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party  in  the  action,  as  shown  by  the  record.  It  surely 
does  not  mean  an  agent  living  in  a  remote  part  of  the 
state,  who  has  been  employed  for  another  purpose,  who 
has  no  knowledge  of,  or  authority  in,  the  case,  and  who 
could  not,  in  many  instances,  under  the  limited  time  pre- 
scribed by  the  statute,  communicate  with  the  adverse 
party,  so  that  he  might  have  sufficient  time  for  prepara- 
tion and  to  attend  upon  the  taking  of  the  deposition/' 

An  argument  in  favor  of  the  sufficiency  of  the  service 
in  this  case  is  predicated  upon  the  assumed  analogy  of 
the  notice  prescribed  for  the  taking  of  depositions  to  the 
original  summons;  but  that  argument  is  without  force  in 
view  of  section  73  of  the  Code,  authorizing  service  of  sum- 
mons against  a  corporation  "upon  the  president     •     •     • 
or  other  chief  officer;  or  if  its  chief  officer  is  not  found  in 
the  county,  upon  its  cashier,  treasurer,  secretary,  clerk, 
or  managing  agent,"  etc.     Section  68a  of  the  Kansas  Civil 
Code  provides:  "Every  railroad  company  or  corporation 
*     *     *     is  hereby  required  to  designate  some  person  re- 
siding in  each  county  into  which  its  railroad  line    •    •    • 
may  or  does  run,  or  in  which  its  business  is  transacted, 
on  whom  all  process  and  notices  issued  by  any  court  of 
record,  or  justices  of  the  peace  of  such  county,  may  be 
served;"  while  another  section  provides  that  if  any  rail- 
road company  shall  fail  to  designate  some  person  in  the 
manner  and  for  the  purpose  prescribed,  such  process  may 
be  served  upon  any  freight  agent,  ticket  agent,  or  station- 
keeper  of  such  corporation  in  the  county.     Itwas  in  Atchi- 
muy  T.  d  8.  F.  R,  Co.  v.  Sage^  siipra^  held  that  notice  of 
the  taking  of  depositions  is  not  a  process  issued  by  the 
court,  and,  therefore,  not  within  the  letter  or  spirit  of  the 
Cod?.     We  have  been  referred  to  no  statute  which  can  be 
invoked  to  sustain  the  ruling  assigned,  and  our  examina- 
tion of  the  subject  has  failed  to  disclose  any  authority  for 
the  service  of  the  notice  in  question  upon  the  defendant's 
station  agent.     It  follows  that  the  district  court  erred  in 
refusing  to  suppress  the  deposition  mentioned,  and  in  re- 
ceiving the  testimony  of  the  witness  therein  named  over 
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the  objection  of  the  defendant  company,  for  which  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Reversed 
Ragax,  C,  not  sitting. 


40    290 
54    387| 

PmsT  National  Bank  op  Plattsmouth  et  al.,  appel-  S  ^| 
LEES,.  V.  William  Tighe  et  al.,  appellants.  ^^I 

Filed  October  7, 1896.    No.  6846. 


50    188 


L  Deeds  as  Mortg^ages:  Title:  Rights  of  Graiytor.  The  leg^l  title  to 
real  estate  is  vested  in  the  grantee  by  a  deed  thereof  absolute  in 
form  and  import  of  its  terms,  executed  by  a  competent  grantor, 
although  such  instrument  may  be  in  fact  a  mortgage,  or  given  as 
security  for  the  payment  of  the  debt  of  the  grantor  to  the  grantee. 
There  remains  in  the  maker  of  the  conveyance  but  the  right  to 
demand;  on  payment  of  the  indebtedness  so  secured,  and  receive, 
a  reconveyance  of  the  title,  and  in  order  that  he  may  be  again  in- 
vested with  the  title  to  the  property  a  reconveyance  is  necessary. 

2.  Judgment  Liens.  A  Judgment  in  the  district  court  is  not  a  lien 
upon  the  judgment  debtor's  equitable  interest  in  real  estate. 
{Nessler  v.  NeKer,  18  Neb.,  649.) 

8.  Bxecutions:  Lien  on  Equitable  Interest  in  Land.  The  equitable 
interest  of  a  judgment  debtor,  if  not  coupled  with  possession,  can- 
not be  subjected  to  the  payment  of  the  debt  by  levy  of  execution 
thereon  and  sale  under  such  levy.  To  make  it  available  for  such 
purpose  the  aid  of  the  courts  must  be  invoked  by  proper  proceed- 
ings.   iShoetnaker  v.  Harvey,  43  Neb.,  75.) 

Appeal  from  the  district  court  of  Cass  county.     Heard 
below  before  Chapman,  J. 

E.  H.  Woolejfj  for  appellants. 

Beesm  d  Rooty  contra. 

Harrison,  J. 

This  action  was  instituted  in  the  district  court  of  Cass 
county  by  the  plaintiffs  to  obtain  an  injunction  restrain- 
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ing  the  defendants  from  selling  or  causing  to  be  sold 
under  the  levy  of  a  writ  of  execution  certain  real  estate 
specifically  described  in  the  petition  filed.  In  the  plead- 
ing presented  on  the  part  of  plaintiffs  there  was  alleged 
the  existence  of  the  First  National  Bank  of  Plattsmouth 
as  a  corporation  organized  under  the  laws  of  the  United 
States;  that  the  defendant  William  Tighe  was  the  duly 
elected,  qualified,  and  acting  sheriff  of  Cass  county;  that 
on  or  about  the  1st  day  of  March,  1886,  one  William  R. 
Murray  was  indebted  to  the  bank  and  conveyed  to  it  in 
satisfaction  of  the  indebtedness  a  quarter  section  of  land 
situated  in  Cass  county  and  the  continued  ownership  of 
the  land  by  the  bank  from  then  until  the  month  of 
March,  1892,  at  which  time  it  was  stated  to  have  been 
sold  to  Ed.  A.  Oliver  and  Fred  Bamge,  co-plaintiffs  in  the 
suit;  the  payment  by  them  of  the  purchase  money  in 
cash,  their  entry  into  pofc>:et-'sion  of  the  land,  and  the  re- 
tention of  the  title  in  the  bank  as  security  for  the  de- 
ferred payment  of  the  balance  of  the  amount  of  the  pur- 
chase price.  It  was  further  pleaded  that  at  the  Jlay,  1890, 
term  of  the  district  court  in  and  for  Cass  county  William 
Porter  obtained  a  judgment  against  William  R  Murray 
in  the  sum  of  |2,841.44  and  costs,  and  on  November  10, 
1892,  Porter  a.ssigned  to  Calvin  H.  Parmele,  his  co-de- 
fendant in  this  action,  a  one-half  interest  in  the  judg- 
ment, and  that  they  caused  an  execution  to  issue  for  the 
enforcement  of  the  judgment,  which  writ  was  delivered  to 
the  sheriff,  William  Tighe,  for  service  and  by  him  levied 
upon  the  aforesaid  land  as  the  property  of  William  R. 
Murray.  It  was  also  pleaded  that  a  sale  was  threatened  to 
be,  and  would  be,  made  under  the  levy  of  the  execution, 
unless  restrained  by  the  order  of  the  court,  and  the  lack 
of  any  adequate  remedy  at  law.  The  prayer  was  for  a 
temporary  order  of  injunction  to  restrain  the  defendants 
from  proceeding  under  the  levy,  or  in  the  enforcement  of 
the  judgment  against  the  particular  real  estate  involved, 
and  that  on  the  final  hearing  such  order  should  be  made 
perpetual.     The  amended  answer  of  defendant,  the  one 
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to  be  considered  at  this  time,  contained  admissions  of 
the  allegations  of  the  petition  as  to  the  corporate  char- 
acter of  the  bank;  that  defendant  Tighe  was  sheriff  of 
the  county,  the  recovery  of  the  judgment   by  Porter 
against  Murray,  the  assignment  of  the  onehalf  interest 
therein  to  Parmele,  the  issuance  of  the  execution  thereon, 
and  its  delivery  to  the  sheriff  and  levy  by  him  on  the 
lands  as  belonging  to  the  judgment  debtor,  Murray,  and 
the  proposed  t^ale  thereunder;  that  the  bank  had  received 
a  conveyance  of  the  land  in  form  and  terms  absolute,  but 
alleged  it  was  in  truth  and  in  fact  a  mortgage,  was  given 
as  security  for  the  payment  of  a  loan  of  money  by  the 
bank  to  Murray,  and  that  at  the  time  of  its  execution  and 
delivery  the  grantor  had  received  from  the  bank  a  de- 
feasance; that  the  conveyance  to  the  bank  remained  as 
just  indicated  until  March  19,  1892,  at  which  time  Mur- 
ray executed  and  delivered  to  the  bank  a  deed  of  quit- 
claim of  the  said  land.     It  was  further  pleaded  in  the 
amended  answer  that  in  a  prior  action  by  William  E. 
Murray  and  the  bank,  plaintiff  in  this  case,  against  Will- 
iam B.  Porter,  Deborah  H.  Porter,  Jane  R.  Porter,  and 
others  it  had  been  allej:  d  in  the  pleading  therein  filed  by 
the  bank  that  the  first  conveyance  to  it  by  Murray  was 
in  effect  a  mortgage;  that  the  judgment  debtor  remained 
in  the  actual  possession  of  the  land,  and  had  the  exclu- 
sive use  and  control  thereof,  up  to  the  time  he  made  the 
deed  of  quitclaim  to  the  bank.     There  was  also  a  denial 
of  each  and  every  allegation  of  the  petition  not  specif- 
ically admitted  in  the  answer.     To  the  amended  answer 
the  plaintiffs  interposed  a  general  demurrer,  which,  on 
hearing,  was  sustained.    The  defendants  elected  to  stand 
npon  their  amended  answer  and  to  plead  no  further,  and 
judgment  was  rendered  in  favor  of  plaintiffs. 

The  apellants  complain  of  the  ruling  of  the  trial  judge 
sustaining  the  demurrer  to  the  answer,  and  the  resulting 
judjrment-  It  m- as  admitted  by  the  answer  that  the  land 
had  been  conveyed  to  the  bank  by  a  deed  absolute  in 
form  and   terms.     Such  a   conveyance,  though  in  fact 
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made  as  security  for  a  debt,  transfers  to  the  grantee  the 
legal  title  to  the  real  estate  embraced  in  the  instrument  of 
conveyance.     All  that  remains  in  the  grantor  is  the  right, 
on  full  payment  of  the  debt,  to  demand  and  receive  a 
reconveyance  of  the  title  to  the  property,  and  a  recon- 
veyance is  necessary.  {Oallagher  t\  Giddings^  33  Neb.,  222; 
Baird  v.,Kirtlandj  8  O.,  21;  Hughes  v.  DaviSj  40  Cal.,  117; 
1  Jones,  Mortgages,  sec.  339;  Kemper  v.  Camphellj  44  O.  St, 
210;  boring  v.  Mekndyy  11  O.,  355.)     The  right  or  interest 
remaining  in  Murray,  the  grantor  and  also  the  judgment 
debtor,  was  merely  an  equitable  one,  and  the  judgment 
rendered  subsequent  to  the  conveyance  to  the  bank  did 
not  become  a  lien  on  it.     "A  judgment  in  the  district 
court  is  not  a  lien  upon  an  equitable  interest  in  real  es- 
tate of  the  debtor."    (Nemler  r.  Xehery  18  Neb.,  649,  and 
cases  cited.)     It  appears  from  the  allegations  of  both 
petition  and  answer  that  at  the  time  of  the  levy  of  the 
writ  of  execution  the  judgment  debtor  was  not  in  pos- 
session of  the  land  and  had  conveyed  his  interest  to  the 
bank  by  quitclaim  deed,  hence  he  had  no  further  right  in 
the  land,  either  legal  or  equitable,  and  if  the  quitclaim 
deed  had  not  been  made,  the  equitable  interest,  without 
possession,  could  not  have  been  made  the  subject  of  a 
successful  levy  of  an  execution.     It  could  only  have  been 
made  available  for  the  payment  of  the  judgment  through 
the  aid  of  a  proceeding  in  court  for  that  purpose,   {t^hoe- 
maker  v.  Harvey y  43  Neb.,  75,  and  cases  cited;   Ijoring  v. 
Meleiidyy  11  O.,  355;  J/or;i«  r.  Way,  16  O.,  469;   Kemper  v. 
Camphell,  44  O.  St.,  210.) 

The  foregoing  conclusions  render  it  unnecessary  to  ex- 
amine any  of  the  other  questions  discussed  in  the  brief 
of  appellants,  and  it  follows  that  the  judgment  of  the 
district  court  must  be 

Affirmed, 


Vol.49]  SEPTEMBER  term,  1896.  303 


State  V  Boyd. 


49    a03 
51    7801 

State  of  Nebraska,  ex  riSl.  County  Commissioners    g  JJJ 
OF  Brown  County,  v.  C.  F.  Boyd. 

Filed  Ogtobeb  7, 1896.    No.  6080. 

1.  Xandamas:  County  Clebk:   Turning  Otisb  Funds.    A  mandnmus 

will  issue  even  after  the  expiration  of  the  term  of  office  of  a 
eounty  clerk  to  compel  him  to  perform  the  duty  of  reporting  all 
the  fees  of  his  ofDce,  also  to  pay  into  the  treasury  of  the  county 
any  excess  above  the  amount  he  was  entitled  by  law  to  retain. 

2. :  Statute  of  Limitations.    "A  proceeding  by  mandamus  is 

barred  by  the  statute  of  limitations  at  the  expiration  of  four  years 
from  the  time  the  right  to  the  writ  accrued."  {State  v.  King,  34 
Neb.,  196.) 

9.  County  Clerk:  Excessive  Fees:  Mandamus:  Time.  The  re- 
quirements of  the  law  in  regard  to  a  fee  book  to  be  kept  by  the 
county  clerk,  and  the  reports  of  his  fees,  to  be  regularly  made  to 
the  county  board,  combined  with  the  provisions  of  the  statute  in 
respect  to  the  amount  to  be  charged  in  each  instance  as  a  fee,  and 
the  fact  that  what  has  been  done  by  him  for  which  a  fee  should  be 
charged  and  collected  appeared  of  record,  are  sufDcient  to  charge 
the  board  with  notice  of  any  discrepancy  between  the  amounts  of 
the  fees  of  the  officer  reported  by  him  as  collected  and  the  true 
amounts;  from  which  it  follows  that  the  right  of  action  to  enforce 
the  duty  of  making  a  true  report  for  any  current  year,  and  to  pay 
any  excess  of  fees  into  the  county  treasury,  would  accrue  at  the 
time  the  report  was  due,  or  made  in  an  Incomplete  or  defective 
form,  and  this  would  be  the  rule  if  the  rendering  of  an  incomplete 
or  false  report  be  considered  in  the  nature  of  a  fraud  on  the  board, 
to  which  it  must  be  presented. 

4.  Limitatioxi  of  Actions:  Fraud.  "An  action  for  relief  on  the  ground 
of  fraud  may  be  commenced  at  any  time  within  four  years  after 
the  discovery  of  the  facts  constituting  the  fraud,  or  of  facts  sufli- 
cient  to  put  a  person  of  ordinary  intelligence  and  prudence  on 
an  inquiry,  which,  if  pursued,  would  lead  to  such  discovery.'^ 
{Qillespie  v.  Cooper,  36  Neb.,  775.) 

Original  application  for  mandamus  to  compel  the  pe- 
epondent  to  report  and  enter  upon  the  county  fee  books 
the  amount  of  fees  earned  by  him  as  county  clerk  of 
Brown  county,  and  pay  the  balance  due  the  county  into 
the  treasury.     Writ  denied. 
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J.  iSf.  Davissorxj  P.  D.  McAndrew^  and  C.  H.  Bane,  for 
relators. 

L.  K.  Aider  and  Munger  d  Courtrighty  contra. 

Hakrison,  J. 

In  this,  an  application  to  this  court  for  a  writ  of  man- 
damtiSj  the  prayer  of  the  petition  filed  reads  as  follows: 

"Wherefore  your  relators,  as  the  agents  of  the  county 
of  Brown,  pray  that  a  peremptory  writ  of  mandamus  issue 
to  C.  F.  Boyd,  as  county  clerk  of  Brown  county,  Nebraska, 
commanding  him,  the  said  respondent,  for  the  years  1888 
and  1889,  to  forthwith  report  and  enter  upon  the  respect- 
ive fee  books  of  said  county  all  the  fees  so  earned  by  him, 
the  said  C.  F.  Boyd,  as  county  clerk  and  ex  officio  clerk  of 
the  district  court  of  Brown  county,  Nebraska,  for  the 
years  1888  and  1889,  and  ending  on  January  7,  1890,  in- 
eluding  the  fees  not  heretofore  reported  by  said  respond- 
ent, as  set  out  in  this  petition;  and  that  the  said  respond- 
ent be  required  and  commanded  to  pay  over  the  excess 
not  heretofore  reported  by  him,  viz.,  fourteen  hundred 
and  twenty-two  and  53-100  (?1,422.53)  dollars,  into  the 
treasury  of  Brown  county,  and  for  the  costs  of  this  ac- 
tion." 

The  case  was  submitted  on  the  following  motion  and 
stipulation : 

"Comes  now  the  respondent  and  maves'  the  court  for 
judgment  dismissing  this  action,  and  for  costs,  and  for 
reasons  therefor  presents  that  the  pleadings  and  stipula- 
tion of  facts  filed  herein  show  the  following:  (1)  That  this 
action  is  barred  by  the  statute  of  limitations;  (2)  that 
respondent  has  duly  entered  on  his  fee  book  and  duly  ac- 
counted for  each  and  every  item  of  fees  actually  received 
or  collected  by  him;  (3)  that  all  matters  in  controversy 
were  each  finally  adjudicated  before  the  board  of  county 
commissioners  of  Brown  county  and  no  appeal  taken 
therefrom." 
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Among  the  defenses  claimed  by  respondent  to  this  ac- 
tion he  presents  most  prominently  three,  as  follows: 

"First,  that  the  statute  of  limitations  has  run  against 
this  action;  second,  a  final  adjudication  before  the  board 
of  county  commissioners;  third,  the  petition  charges  the 
rc.pondent  with  all  the  fees  earned,  while  respondent 
contends  that  he  is  only  bound  to  account  for  those  actu- 
ally received." 

Any  one  of  these  defenses,  if  decided  by  the  court  in 
favor  of  respondent,  will  be  decisive,  practically  speaking, 
of  the  entire  action;  and  for  the  purposes  of  having  them 
passed  upon  by  the  court  at  the  present  time  the  parties 
hereto  stipulate  as  follows: 

"1.  The  pleadings  filed  in  this  case  are  made  a  part  of 
this  stipulation,  and  th^  facts  admitted  by  said  pleadings 
are  to  be  considered  in  connection  with  this  stipulation  of 
facts. 

"2.  It  is  admitted  that  respondent  was  the  duly  elected, 
qualified,  and  acting  county  clerk  and  ex  officio  clerk  of 
the  district  court  for  the  two-year  term  commencing  Janu- 
ary 7, 1888,  and  ending  January  7,  1890. 

"3.  That  no  cause  of  action  exists  against  respondent 
for  the  second  year  of  his  term,  being  from  January  7, 
1889,  to  January  7,  1890,  for  the  reason  that  he  did  not 
receive  or  earn  the  minimum  fees  allowed  him  for  said 
year. 

"4.  It  is  admitted  that  during  the  year  1891  plaintiff 
employed  a  i)erson  (claimed  by  relators  and  denied  by 
respondent  to  Lave  been  an  expert)  to  examine  the  records 
of  the  respondent's  office  for  said  official  year  of  1888; 
that  said  examiner  made  a  report  in  July,  1891,  showing  a 
shortage  in  accounts  of  respondent  for  said  year  in  the 
8um  of  f  861.09;  that  said  estimate  of  the  shortage  was 
based  entirely  on  what  the  records  show  to  have  been 
earned,  as  figured  upon  his  basis  of  charges,  regardless  of 
what  was  actually  charged  and  collected. 

'^5.  It  is  admitted  that  respondent  faithfully  accounted 
for  all  the  fees  entered  upon  his  fee  book. 
24 
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"6.  It  is  admitted  that  respondent  at  all  times  kept  a 
fee  book,  and  that  said  fee  book,  together  with  all  other 
records  of  said  office,  was  at  all  times  open  to  the  inspec- 
tion of  the  board  of  county  commissioners  of  Brow^n 
county,  and  all  other  persons  whomsoever. 

"7.  It  is  admitted  that  at  the  end  of  each  quarter  of 
each  official  year  the  respondent  presented  a  quarterly 
report  of  his  fees  to  the  board  of  county  commissioners 
of  said  county,  each  of  which  reports  corresponded  with 
his  fee  book,  and  that  each  of  said  reports  was  by  the  said 
board  of  coimty  commissioners,  within  a  short  time  there- 
after, examined  and  approved. 

"8.  It  is  admitted  that  on  January  10, 1889,  respondent 
made  an  annual  report  for  said  official  year  of  1888  to  the 
board  of  county  commissioners  of  said  county,  which 
report  was  as  follows: 

Receipts  first  quarter f441  70 

Receipts  second  quarter 353  00 

Receipts  third  quarter 479  95 

Receipts  fourth  quarter 409  35 

Receipts  for  abstracts 162  44 

Salary  as  clerk  of  board 400  00 

Making  total  receipts  for  the  year f 2,246  44 

Salary  as  register  of  deeds f  1,500  00 

Making  tax  list  1888 341  70 

Clerk  hire.. .  r. 665  35 

2,507  05 

Balance  due  for  making  tax  lists ?260  61 

"That  said  report  was  on  said  day  examined  by  the 
board  of  county  commissioners,  in  regular  session  assem- 
bled, and  by  them  approved ;  that  on  said  day  respondent 
filed  a  bill  for  the  balance  due  him  under  said  report  of 
f260.61,  which  bill  was,  on  January  22,  1889,  by  the 
county  commissioners  of  said  Brown  county  duly  audited 
and  allowed  to  respondent,  and  a  warrant  ordered  drawn 
on  the  treasurer  of  said  county  forsaid  sum  in  payment 
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of  said  balance  due  to  respondent,  and  said  warrant  was 
so  drawn  and  by  the  treasurer  of  said  county  paid  to  re- 
spondent ;  that  no  appeal  from  the  allowance  of  said  bill 
or  from  the  allowance  of  said  annual  report,  or  from  the 
allowance  of  any  quarterly  report  for  any  quarter  of  said 
year,  was  ever  taken. 

"9.  The  respondent  admits  that  the  relators  and  their 
predecessors  in  office  did  not  actually  know  until  July, 
1891,  that  respondent  was  only  entering  on  his  fee  book 
the  items  of  fees  actually  received,  and  that  they  obtained 
this  information  in  July,  1891,  from  the  report  of  the  ex- 
pert above  mentioned.  But  it  is  admitted  by  both  parties 
hereto  that  relators  and  their  pi'edecessors  in  office  had 
the  same  opportimities  for  examination  of  the  records  by 
themselves,  or  by  any  one  employed  by  them,  at  all  times 
theretofore,  and  that  respondent  did  not  misrepresent  or 
conceal  such  custom. 

"10.  It  is  admitted  that  respondent  entered  on  his  fee 
book  and  duly  accounted  for  each  and  every  item  of  fees 
actually  collected  or  received  for  the  official  year  of  1888. 

"11.  This  stipulation  is  enters  d  into  for  the  sole  and 
only  purpose  of  forming  a  basis  for  a  motion  for  judgment 
on  the  pleadings  and  this  stipulation,  to  be  filed  by  the 
respondent.  If  the  court  decides  any  one  of  the  three 
propositions  of  law  above  mentioned  in  favor  of  respond- 
ent, the  writ  of  mandnmus  is  to  be  denied  and  cause  dis- 
missecl  at  the  cost  of  relators.  If  the  court  overrules  said 
motion,  the  cause  shall  proceed  to  trial,  and  neither  party 
shall  be  bound  by  any  statement  or  admission  contained 
in  this  stipulation." 

The  first  question  presented  by  this  stipulation  and  mo- 
tion is  whether  the  cause  of  action  is  barred  by  the  statute 
of  limitations.  It  was  stipulated  that  the  respondent  did 
not  receive  or  €»arn,  during  the  second  year4)f  his  term  of 
office,  the  minimum  amount  of  fees  which  he  would  have 
been  entitled  by  law  to  retain.  (See  paragraph  3,  copy  of 
stipulation  herein.)  It  is  the  account  of  the  fees  of  re- 
spondent as  county  clerk  during  the  year  1888,  and  the 
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acts  and  omiBsions  of  the  parties  concerned,  which  we  are 
now  to  examine  and  consider,  and  determine  whether  the 
present  action  arose  in  favor  of  the  relators  against  re- 
spondent, and  if  so,  when  it  accrued.  A  mand<iMm  may 
be  issued  even  after  the  expiration  of  the  term  of  ofHce  of 
a  county  clerk  to  compel  the  performance  of  his  duty  of 
reporting  all  the  fees  of  the  office,  and  to  pay  into  the 
treasury  of  the  county  any  excess  of  such  fees  above  the 
amount  of  which  he  waB  entitled  by  law  to  retain,  {t^tate 
v.  Sliearevj  29  Neb.,  477.)  It  may  be  considered  as  settled 
that  the  action  is  a  proper  one,  and  we  will  turn  to  the 
question  of  when  the  right  of  action  accrued. 

In  section  42  of  chapter  28  of  the  Compiled  Statutes  it 
is  provided  that  every  county  clerk  whose  fees  shall,  in 
the  aggregate,  exceed  the  sum  of  fifteen  hundred  dollars 
per  annum,  shall  pay  such  excess  into  the  treasury  of  the 
county  in  which  they  hold  their  respective  offices.  There 
are  further  provisions  by  which  clerks  and  other  officers 
are  allowed  a  larger  amount  per  annum  in  counties  in 
which  the  population  is  more  than  a  certain  stated  num- 
ber; also,  provisions  are  made  for  the  allowance  of  depu- 
ties or  assistants  in  certain  cases;  but  we  are  not  con- 
cerned with  any  except  the  first  provision  to  which  we 
have  just  alluded.  By  section  43  of  the  same  chapter  the 
duty  is  cast  on  each  officer  named  in  section  42  to  make  a 
report,  under  oath,  to  the  board  of  county  commissioners 
on  the  first  Tuesday  of  January,  April,  July,  and  October 
of  each  year,  which  must  show  the  different  items  of  fees 
received  during  the  time  covered  by  each  report,  from 
whom,  at  what  time  and  for  what  service,  the  total 
amount  of  fees  received  by  the  officer  since  the  last  prior 
report,  and  also  a  report  showing  the  amount  received  for 
the  current  year.  Section  44  is  as  follows:  "Each  of  the 
officers  named  in  section  1  of  this  act  shall  keep  a  book, 
w^hich  shall  be  provided  by  the  county,  and  which  shall 
be  known  as  the  fee  book  and  shall  be  a  part  of  the  rec- 
ords of  such  office,  and  in  which  shall  be  entered  each  and 
every  item  of  fees  collected,  showing  in  separate  columns 
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the  name  of  the  party  from  whom  received,  the  time  of 
receiving  the  same,  the  amount  received,  and  for  what 
service  the  same  was  charge^l." 

It  is  claimed  by  relators  that  the  items  of  fees  which 
were  not  entered  by  respondent  in  the  fee  book  and  shown 
by  his  reports  were  all  items  of  which  there  should  have 
been  entries  in  the  fee  book  during  the  year  1888.     If  so, 
then  the  right  of  relators  to  demand  that  they  be  so  en- 
tered accrued  not  later  than  the  time  when  the  report  was 
made  for  the  current  year,  which  presumably,  and  cer- 
tainly to  fulfill  the  intent  of  the  law  and  the  law-makers, 
would  be  made  up  from  the  fee  book  and  show  the  ac- 
count therein  contained,  either  in  full  or  in  a  condensed 
or  abridged  form.     That  the  right  to  the  action  then  ac- 
crued, and  the  action  not  having  been  commenced  within 
four  years  from  that  time,  was  barred  by  the  statute  of 
limitations.     In  the  case  of  State  r,  Kingj  34  Neb.,  196,  an 
action  in  which  it  was  sought  to  obtain  a  writ  of  man- 
damus  to  compel  the  respondent,  who  had  been  treasurer 
of  the  county,  but  whose  term  had  expired,  to  pay  into 
the  treasury  of  the  county  a  certain  sum  of  money  which 
it  was  alleged  he  had  retained  of  the  funds  of  the  office  in 
('xcess  of  the  amount  to  which  the  law  entitled  him,  it  was 
held:  "A  proceeding  by  mandamus  is  barred  by  the  statute 
of  limitations  at  the  expiration  of  four  years  from  the 
time  the  right  to  the  writ  accrued;"  and  in  the  body  of  the 
opinion,  written  by  Nobval,  J.,  it  was  said:  "It  was  the 
duty  of  the  respondent,  immediately  upon  the  expiration 
of  his  term  of  office,  to  pay  over  to  his  successor  in  office 
all  moneys  then  in  his  hands  belonging  to  Gage  county, 
and  upon  his  failure  so  to  do  a  cause  of  action  accrued  in 
favor  of  the  county.    It  will  be  observed  that  the  petition 
was  filed  in  the  court  below  more  than  four  years  after  the 
expiration  of  the  respondent's  term  of  office  and  after 
the  accruing  of  the  alleged  cause  of  action.     The  case, 
therefore,  falls  directly  within  the  rule  laid  down  by  this 
court  in  State  v.  School  Districty  30  Neb.,  520,  where  it  was 
held  tliat  the  statute  of  limitations  applies  to  the  proceed- 


310  NEBRASKA  REPORTS.  [Vol.  49 


State  T.  Boyd. 


ing  by  mandamus,  and  that  such  an  action  is  barred  at  the 
expiration  of  four  years." 

But  it  may  be  claimed  that  the  presentation  of  the  al- 
leged incomplete  reports,  which,  it  will  be  borne  in  mind, 
corresponded  in  all  things  to  what  appeared  in  the  fee 
book  in  its  entries,  etc.,  for  the  respective  periods  covered 
by  the  reports,  operated  as  a  fraud  on  the  relators,  hence 
the  statute  of  limitations  did  not  begin  to  run  until  the 
fraud  was  discovered,  in  accordance  with  the  terms  of 
section  12  of  the  Code  of  Civil  Procedure,  wherein  it  is 
provided,  among  other  things,  as  follows,  referring  to  the 
time  within  which  actions  can  be  brought:  "Within  four 
years,  *  *  *  an  action  for  relief  on  the  ground  of 
fraud,  but  the  cause  of  action  in  such  case  shall  not  [be] 
deemed  to  have  accrued  until  the  discovery  of  the  fraud." 
That  it  was  not  discovered  until  in  July,  1891,  when  they 
ascertained  it  from  the  report  of  the  expert  who  had  been 
employed  for  t*he  purpose  and  who  had  examined  the 
books  and  papers  of  the  county  clerk's  office  in  use  during 
the  year  1888,  the  year  in  question,  of  the  respondent's 
term  as  such  officer.  This  seems  hardly  an  action  which 
comes  within  the  meaning  of  the  terms  of  the  section  of 
the  Code  which  we  have  just  quoted,  t.  e.,  "An  action  for 
relief  on  the  ground  of  fraud,"  but  allowing  it  to  be  such, 
the  stipulation  shows  that  the  estimate  of  the  shortage 
was  based  entirely  upon  what  the  records  of  the  office 
showed  to  have  been  earned,  figured  on  the  basis  of  the 
charges  which  the  expert  who  examined  the  books  deter- 
mined should  have  been  made  by  the  respondent  for  the 
different  duties  of  the  office  which  the  books  disclosed 
had  been  performed  by  him,  regardless  of  what  the  re- 
spondent had  actually  charged  and  collected.  And  from 
the  pleadings  it  appeared  that  the  alleged  shortage  was, 
in  part  at  least,  composed  of  sums  which,  the  relator 
claims,  should  have  been  charged  for  services,  in  addition 
to  what  the  respondent  had  charged  and  collected  for 
such  services  as  shown  in  the  fee  book  and  also  in  the 
quarterly  reports  to  the  board  of  such  items.     The  statute 
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in  regard  to  fees  prescribed  the  true  amounts  to  be 
charged,  and  they  were  known  to  the  relators,  or  must  be 
presumed  to  have  been  known.  The  fee  book  and  reports 
showed  the  services  had  been  performed,  all  of  which,  to 
the  extent  such  items  are  included  in  the  estimated  short- 
age, was  sufficient  to  call  the  attention  of  the  board,  to 
give  it  notice  of  any  discrepancy  between  the  charges  as 
made  by  respondent  and  entered  on  the'  books,  and  as 
they  should  have  been  according  to  statute.  In  regard  to 
any  services  which  had  been  rendered,  and  for  which  no 
charges  appeared  in  the  fee  book  or  reports,  the  matters 
to  which  they  were  referable  were  of  record  and  open  to 
the  examination  and  inspection  of  the  relators;  hence  of 
them  they  had  constructive  notice.  This  was  such  knowl- 
edge of  the  facts  as  to  be  called  a  "discovery  of  the  facts," 
within  the  meaning  of  the  statute,  and  this  cause  of  ac- 
tion accrued  and  the  statute  began  to  run  at  the  time  the 
relators  became  possessed  of  such  knowledge.  "An  ac- 
tion for  relief  on  the  ground  of  fraud  may  be  commenced 
any  time  within  four  years  after  a  discovery  of  the  facts 
constituting  the  fraud,  or  of  facts  sufficient  to  put  a  per- 
son of  ordinary  intelligence  and  prudence  on  an  inquiry 
which,  if  pursued,  would  lead  to  such  discovery."  (Parker 
f.  Kuhn,  21  Neb.,  413;  HeUman  v.  Davis,  24  Neb.,  793; 
Wright  v.  Davis,  28  Neb.,  479;  Gillespie  v.  Cooper,  36  Neb., 
775;  N orris  v.  Haggin,  28  Fed.  Rep.,  275.) 

There  are  other  questions  presented,  but  as  the  conclu- 
sions reached  effectively  dispose  of  the  action,  and  for 
such  reason  that  it  may  be  said  that  the  other  questions, 
which  present  the  cause  on  its  merits,  are  not  necessarily 
or  properly  before  the  court,  since  any  litigation  of  them 
in  this  action  was  barred  by  the  statute  of  limitations, 
we  deem  it  proper  not  to  discuss  them  at  this  time.  It 
follows  from  the  views  herein  expressed  that  the  applica- 
tion for  the  writ  must  be  denied  and  the  action  dismissed 
at  costs  of  relators. 

Dismissed. 
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McCoRMiCK  Harvesting  Machine  Company  v.  Julius 

Seeman. 

FiUED  October  7, 1896.    No.  6785. 

L  Beview:  Conflicting  Evidence.    A  verdict  rendered  upon  conflict- 
'  Ing  evidence  will  not  be  disturbed  if  there  is  sufficient  evidence 
to  sustain  it. 

2.  Witnesses:  Cbedibilitt.  The  trier  or  triers  of  a  cause  cannot  dis- 
regard other  testimony  of  a  witness  because  the  witness,  while 
testifying,  made  a  misstatement  of  a  material  fact,  unless  the 
false  statement  was  willfully  and  intentionally  made. 

!• : .  It  is  for  the  Jury  to  determine  whether  a  false  state- 
ment by  a  witness  was  willful  and  intentional,  or  made  through 
mistake  and  honestly. 

Erroh  from  the  district  court  of  Phelps  county.  Tried 
below  before  Beall,  J. 

W.  P.  Hall,  Hall,  SL  Clair  d  Roberts,  and  /.  R.  Patrick^ 
for  plaintiflf  in  error, 

A.  J.  Shafer  and  8.  A.  Dravo,  contra. 

Harrison,  J. 

In  this  action  the  McCormick  Harvesting  Machine 
Company  sought  a  recovery  against  Julius  Seeman  in 
the  sum  of  |70  and  accrued  interest  thereon,  alleged  to  be 
due  the  company  as  a  part  of  the  purchase  price  in  the 
sale  by  it  to  the  defendant  of  a  harvester  and  binder. 
The  defendant  admitted  the  sale  to  him  of  the  machinery, 
and  that  he  executed  and  delivered  to  the  company,  at 
the  time  of  the  purchase,  three  promissory  notes  evi- 
dencing the  consideration  moving  to  it  in  the  transac- 
tion, two  of  which  were  for  the  sum  of  ?100  each  and  one 
for  f 70,  but  claimed  to  have  paid  in  full  the  amounts  due 
the  company  by  the  three  notes  given  at  the  time  he 
bought  the  harvester  and  binder.  A  trial  in  the  district 
court  resulted  favorably  for  the  defendant,  hence  the  pre- 
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sentation  of  the  case  to  this  court  by  error  proceedings 
on  the  part  of  the  plaintiff. 

It  was  admitted,  or  shown  and  not  controverted,  that 
the  amount  due  on  each  of  the  f  100  notes  had  been  paid^ 
and  as  to  the  note  in  suit  it  was  sought  to  be  established 
by  the  evidence  adduced  on  behalf  of  defendant  that  at 
the  time  the  first  note  of  the  three  (which  was  one  for 
|100)  became  due,  it  w^as  paid  by  defendant  at  a  bank  in 
Holdrege,  to  which  it  had  been  sent  by  the  company  for 
collection,  and  that  the  original  |70  note  was  also  then 
in  the  bank,  and  the  officer  of  the  bank,  to  whom  the 
money  in  payment  of  the  $100  note  was  handed  by  de- 
fendant, intending  to  stamp  the  ?100  note  "paid,"  by 
mistake  did  so  mark  or  stamp  the  ?70  note;  that  to  cor- 
rect this  another  note  in  the  sum  of  f  70,  as  to  dates  of 
execution  and  payment,  and  in  its  terms  identical  with 
the  original  one,  was  written  and  signed  and  pinned  to 
the  original,  and  the  two  retained  by  the  bank  for  the 
company;   that  at  the  time  of  the  maturity  of  the  |70 
note,  or  probably  a  few  months  after  its  maturity,  some 
eighteen  months  or  two  years  after  the  date  of  the  pay- 
ment of  the  first  of  the.  three  notes,  when  it  was  claimed 
in  evidence  the  mistake  in  the  stamping  occurred,  the 
defendant  testifies  that  he  paid  the  $70  note,  but  was 
only  given  the  original  and  the  duplicate  was  then  re- 
tained by  the  company,  and  this  suit  afterwards  insti- 
tuted to  recover  its  amount     On  the  other  hand,  the 
evidence  introduced  on  the  part  of  the  company  was  di- 
rected to  an  attempt  to  prove  that  the  notes,  when  exe- 
cuted, were  sent  to  the  plaintiff  or  to  one  of  its  officers, 
and  thence  forwarded  to  the  banker  in  Holdrege,  with 
orders  to  obtain  others,  or  duplicates,  of  the  defendant, 
the  originals  to  be  delivered  to  him,  this  being  considered 
desirable  because  of  some  irregularities  or  mistakes  ap- 
pearing on  the  face  of  the  originals;  and  the  evidence  on 
the  part  of  the  company  was  further  to  the  effect  that 
the  f70  of  the  price  of  the  machine  had  never  been  paid 
by  the  defendant.    The  evidence  in  respect  to  the  vital 
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points  involved  in  the  suit  was  directly  conflicting,  but 
there  was  sufficient  to  support  the  verdict  rendered, 
hence  it  will  not  be  disturbed. 

It  appears  that  this  cause  was  first  commenced  before 
a  justice  of  the  peace,  and  from  the  judgment  rendered 
was,  by  appeal,  removed  to  the  district  court;  that  in  the 
justice  court  the  defendant,  to  defeat  a  recovery,  claimed 
that  he  never  signed  the  note  in  suit;  that  it  was  a  for- 
gery, and  so  testified.     At  the  trial  in  the  district  court 
he  stated  that  when  he  was  sued  before  the  justice  of 
the  peace,  he,  knowing  that  he  had  paid  the  machine 
note  in  the  sum  of  ?70  and  in  the  time  which  had  inter- 
vened between  giving  the  duplicate  and  the  date  this  suit 
on  it  was  brought^  had  forgotten  the  circumstance  of  its 
execution  and  honestly  concluded  that  it  was  a  forgery 
and  that  he  had  never  signed  it;  but  at  some  date  subse- 
quent to  the  trial  had  before  the  justice  of  the  peace,  and 
while  the  case  was  pending  in  the  district  court,  to 
which  it  had  been  appealed,  he  met  and  had  a  conversa- 
tion with  a  brother  who  was  present  when  the  note  in 
suit  was  made,  and  also  when  the  original,  of  which  it 
was  a  duplicate,  was  paid,  and  after  his  brother  had  re- 
called to  his,  defendant's,  mind  some  of  the  facts  in  regard 
to  the  execution  of  the  duplicate  note,  he  remembered 
the  fact  of  signing  it  and  the  attendant  circumstances, 
and  knew  that  he  had  been  mistaken  in  the  conclusion 
that  the  duplicate  or  second  ?70  note  was  a  forgery,  and 
his  evidence  in  the  trial  before  the  justice  of  the  peace, 
that  he  never  executed  it,  erroneous.      He  further  testi- 
fied that  his  former  belief  that  he  had  not  signed  the 
note  in  suit,  though  erroneous,  was  an  honest  and  unin> 
tentional  mistake,  arising  in  his  lack  of  remembrance  of 
signing  the  note  coupled  with  the  fact  that  he  had  paid 
the  original;   that  the  two  together  led  him  to  the  con- 
clusion, false  though  it  was,  to  which  he  gave  evidence 
before  the  justice  of  the  peace.     The  defendant  and   bis 
brother  each  stated,  when  testifying,  that  when  the  note 
in  suit  was  made  it  was  written  bv  the  banker  to  whom 
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the  payment  was  then  being  made,  of  the  amount  due  on 
one  of  the  notes  for  the  sum  of  f  100.     This  it  was  subse- 
quently, and  during  the  course  of  the  trial,  admitted  was 
not  true;   that  the  duplicate  was  not  drawn  by  him  as 
had  been  stated.     It  is  strenuously  insisted  that  the  de- 
fendant liaving,  both  in  the  trial  before  the  justice  of  the 
peace  and  in  the  district  court,  stated  what  was  after- 
wards conceded  by  him  to  be  contrary  to  the  facts,  and 
his  brother,  during  the  trial  in  the  district  court,  having 
also  made  erroneous  statements  in  regard  to  fact,  the 
jury  should  have  disregarded  the  whole  of  the  evidence 
of  each  of  them,  and  if  it  had  done  so  the  verdict  was 
without  any  support  in  the  evidence,  and  the  jury  not 
having  performed  its  duty  required  by  the  existing  con- 
ditions, it  is  for  us  to  determine  that  the  evidence  of  de- 
fendant and  his  brother  should  have  been  rejected,  and 
there  being  no  other  evidence  in  support  of  the  theory 
or  defense  of  payment,  to  set  aside  the  judgment  and  ver- 
dict as  not  sustained  by  the  evidence.     To  this  we  cannot 
agree.     The  rule  is  that  a  misstatement  of  fact,  to  war- 
rant a  jury  in  disregarding  other  evidence  of  the  witness, 
must  be  in  regard  to  a  material  fact  in  the  issues  of  the 
case  on  trial,  and  it  must  be  willfully  and  intentionally 
made.     The  facts  as  to  which  the  defendant  and  his 
brother   made  erroneous  statements  were   such   as  to 
which  there  might  be  an  honest  mistake  on  the  part  of 
the  witnesses  in  their  belief,  hence  arose  their  apparent 
untrue  evidence.     Their  credibility  and  whether  the  false 
statements  were  willful  and  intentional  were  matters 
for  the  determination  of  the  jury,  and  its  solution  of 
these  questions,  as  embodied  in  the  verdict,  must  stand. 
There  are  no  other  alleged  errors  argued  in  the  briefs, 
and  as  such  as  were  urged  have  been  declared  ineffective 
the  judgment  of  the  district  court  must  be 
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Eli  Plummer  et  ai^.  v.  De  Forest  E.  Green,  Trustee. 

Filed  Octobeb  7, 1896.    No.  6736« 

L  BTidence:  Admissibility  of  Note  and  Chattel  Mortgage:  Fraud. 
A  negotiable  promissory  note  imports,  or  is,  prima  facie  evidence 
of  a  consideration,  and  when  such  a  note  and  the  accompanying 
chattel  mortgage  securing  its  payment  are  properly  identified  they 
may  be  received  in  evidence,  and  this  is  true  in  an  action  in  which 
their  validity  is  attacked  on  the  ground  of  fraud,  as  against  the 
rights  of  the  creditor  of  the  maker. 

2.  Note  and  Mortgage  From  Guardian  to  Ward.  A  guardian  of  a 
minor  may  execute  and  deliver  to  the  ward,  or  a  trustee  for  the 
ward,  a  note  and  mortgage  to  evidence  an  indebtedness  of  the 
guardian  to  the  estate  of  the  ward,  and  such  instrument  will  be 
valid  and  binding  notwithstanding  the  fact  that  the  guardian,  as 
such,  had  theretofore  given  a  bond  to  the  proper  court.  The  note 
and  mortgage  are  but  additional  and  further  security,  beyond  the 
bond,  for  the  payment  of  the  money  to  the  ward's  estate. 

3. :  Rights  of  Creditors.    The  delegation  of  the  trust  by  the 

guardian  to  the  payee  of  the  note  and  mortgage,  in  and  of  itself, 
was  without  effect  on  the  rights  of  the  creditors,  and  hence  was 
an  action  on  the  part  of  the  guardian  of  which  the  creditors  ooald 
not  complain. 

4.  :  Payments:  Evidence:   Conversion.    Evidence  was  offered 

to  show  that  the  amount  of  the  indebtedness  evidenced  by  the 
note  and  mortgage  given  by  the  guardian  to  the  trustee  for  the 
wards  had  been  considerably  lessened  by  payments  made  to  the 
wards'  estate  by  the  guardian,  which,  on  objection,  was  excluded. 
The  action  was  one  for  recovery  of  the  creditors  for  the  conver- 
sion of  the  property  included  in  the  mortgage.  Held,  That  the 
trustee  could  not  recover  any  sum  in  excess  of  the  amount  due  on 
the  mortgage,  hence  the  evidence  ofCered  was  competent  and 
should  have  been  admitted. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J. 

The  opinion  contains  a  statement  of  the  case. 

Mockettj  Raviholt  rf  Polk  and  Reese  d  Gilkesouy  for  plaint- 
iffs in  error: 

Where  a  transfer  to  a  relative  deprives  creditors  of 
payment  for  goods  sold  to  the  transferrer,  it  devolves 
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upon  the  transferee  to  prove  the  actual  consideration 
p.iid,  and  the  bona  fides  of  the  transaction.  {Bartlett  v. 
Cheeshroughy  23  Neb.,  767;  Carson  v.  Stevens^  40  Neb.,  112; 
Plummer  v.  Rummely  26  Neb.,  142;  First  Nat  Bank  t\  Bart- 
lett, 8  Neb.,  319;  Aultman  v.  Ohermeyery  6  Neb.,  260; 
Thompson  v.  Loening^  13  Neb.,  387.) 

Tlie  o£Bce  of  trustee  cannot  be  delegated,  as  it  is  one 
of  personal  confidence.  (Flint,  Trustees,  sec.  151;  Trutch 
V.  Lamprell,  20  Beav.  [Eng.],  116;.  Beckman  v.  Bonsor^  23 
N.T.,298.) 

Charles  O.  Whedon^  contra: 

A  negotiable  promissory  note  imports  a  consideration 
and  may  be  given  in  evidence  without  proof  as  to  what 
the  consideration  actually  was.  {Search  v.  Miller ^  9  Neb., 
26;  Edwards,  Bills  &  Notes  [2d  ed.],  76;  Chitty,  Bills, 
80;  Burnham  v.  Allen j  1  Gray  [Mass.],  496.) 

Whoever  alleges  that  a  promissory  note  is  without  con- 
sideration has  the  burden  of  proof.  {Flint  v.  PhippSy  16 
Ore.,  437;  Cagle  v.  LanCy  49  Ark.,  465;  McCormiek  Har- 
vesting-Machine Co.  V.  Jacobson^  42  N.  W.  Rep.  [la.],  499; 
Andrews  v.  Hayden,  11  8.  W.  Rep.  [Ky.],  428;  Cunnmgham 
V.  Hoff,  118  Ind.,  263.) 

Harrison,  J. 

This  action  was  instituted  by  De  Forest  E.  Green,  as 
trustee  for  Gertie,  Beryl,  and  Joe  Roberts,  minors, 
against  Eli  Plummer,  Rosa  A.  Perry,  and  John  Fitzger- 
ald, partners  doing  business  at  Lincoln  under  the  firm 
name  of  Plummer,  Perry  &  Co.,  to  recover  the  damages 
alleged  to  have  been  caused  by  the  conversion  by  the 
firm  of  certain  property  belonging  to  the  plaintiff.  It 
was  pleaded  in  the  petition,  in  substance,  that  there  had 
been  executed  and  delivered  to  De  Forest  E.  Green,  as 
trustee  for  said  minors,  by  one  G.  B.  Britton,  on  July  10, 
1891,  a  promissory  note  in  the  sum  of  $1,037.50,  and  as 
«e<urity  for  the  payment  of  the  indebtedness  evidenced 
by  the  note  a  chattel  mortgage  on  a  stock  of  groceries 
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and  stor^  furniture  and  fixtures,  all  in  a  building  in  the 
city  of  Lincoln;  that  the  mortgage  was  duly  filed  on  the 
day   of  its  execution,  and  possession   of  the  property 
covered  by  it  was  taken  on  the  13th  of  July,  1891;   that 
after  all  the  foregoing  had  occurred  the  defendant  firm 
converted  the  whole  of  such  property  to  its  use,  to  the 
damage  of  plaintiff.     The  answer  contained  a  general 
denial  and  a  justification  of  taking  the  property,  in  that 
it  was  under  a  writ  of  attachment  in  favor  of  the  firm 
heretofore  stated.    The  chattel  mortgage  was  stated  to  be 
an  assignment  for  the  benefit  of  creditors  generally.     It 
was  further  pleaded  that  the  minors  were  the  children  of 
the  mortgagor,  G.  B.  Britton,  and  she  had  been  duly  ap- 
pointed  their   guardian;    that   such   appointment    was 
made  by  the  district  court  of  Montgomery  county,  Iowa, 
and  was  in  full  force  and  effect  at  the  time  the  note  and 
mortgage  were  executed  under  which  plaintiff  herein 
claimed  to  hold  the  possession  of  the  property  alleged  to 
have  been  converted;  that  Q.  B.  Britton  had  given  bond 
for  the  faithful  performance  of  all  her  duties  as  guardian, 
and  to  account  for  and  pay  over  all  moneys  of  her  wards 
coming  into  her  hands,  or  control,  as  such  guardian;  that 
the  minors  were  not  creditors  of  G.  B.  Britton,  and  that 
the  mortgage  was  an*  attempted  transfer  of  the  property 
to  the  plaintiff  as  their  trustee,  and  was  made  with  the 
intent  to  cheat  and  defraud  the  creditors  of  G.  B.  Britton, 
It  was  further  stated  that  any  and  all  property  in  her 
hands  left  to  said  minor  children  was  placed  there  by  the 
district  court  of  Montgomery  county,  Iowa,  and  that  said 
minor  children  could  in  nowise  be  creditors  of  said  G.  B. 
Britton;  that  said  pretended  transfer  by  said  pretended 
chattel  mortgage  was  made  with  intent  to  cheat  and  de- 
fraud, hinder  and  delay  the  creditors  of  said  G.  B.  Brit- 
ton.    The  reply  contained  an  admission  that  said  G.  B, 
Britton  had  been  the  owner  of  the  property  involved, 
also  that  defendants,  through  the  sheriff,  took  possession 
of  the  property  under  an  order  of  attachment  issued  in 
an  action  by  them  against  G.  B.  Britton,  and  a  general 
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denial  of  each  and  every  other  allegation  of  the  answer. 
Aa  a  result  of  a  trial  of  the  issues  plaintiff  was  awarded 
a  verdict  and  judgment,  to  reverse  which  is  the  object  of 
the  pending  error  proceed  Lugs  on  behalf  of  defendants. 

It  appears  from  the  evidence  that  Mrs.  G.  B.  Britton 
was  the  mother  of  the  minors  and  had,  by  the  district 
court  of  Montgomery  coiinty,  Iowa,  been  duly  appointed 
their  guardian,  had  filed  the  bond  required  by  law,  which 
had  been  approved,  and  pursuant  to  such  appointment, 
and  in  the  course  of  her  duties  as  guardian,  had  become 
possessed   of  certain   money   belonging  to   her   wards, 
which  she  had  used  for  her  own  business  purposes, — "bor- 
rowed,^' she  expressed  it  in  her  testimony.     On  July  10, 
1891,  Mrs.  Britton  was  in  business  in  Lincoln;  had  and 
was  conducting  there  a  grocery  or  general  store,  in  which, 
owned  by  her  and  in  her  possession,  was  the  property, 
the  seizure  of  which  under  the  writ  of  attachment  is  the 
basis  of  the  complaint  in  this  action.     On  the  date  men- 
tioned she  claims,  actuated  by  a  desire  to  secure  to  and 
for  the   benefit  of  her  children  the  repayment  of  the 
amount  of  money  which  she,  as  their  guardian,  had  re- 
ceived   for  them   and   had   herself  used,   she   executed 
and  delivered  to  the  plaintiff,  as  trustee  for  the  chil- 
dren, the  note  and  mortgage  by  virtue  of  which  plaint- 
iff claimed  the  property.     It  further  appears  that  plaint- 
iff took  possession  of  the  property,  stock  of  goods,  etc., 
on  the  day  the  mortgage  was  executed  and  delivered 
to  him,  and  was  in  possession  thereof  at  the  time  the 
writ  of  attachment  was  levied,  July  13,  1891.     On  the 
part  of  the  plaintiff  the  signature  to  the  note  and  mort- 
gage were  proved,  or  the  instruments  were  identified  and 
offered  in  evidence.     Objection  to  their  reception  was 
interposed,  and  it  was  urged  then,  and  is  now,  that  it  de- 
volved upon  the  plaintiff  to  show  an  indebtedness  exist- 
ing, which  the  note  and  mongage  were  given  to  evidence, 
— ^to  show  the  consideration.     The  note  i  .ported  a  con- 
sideration and  was  prima  facie  evidence  of  a  consideration 
{Search  v.  Miller j  9  Neb.,  26);    and  when  the  note  and 
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mortgage  had  been  identified  they  were  competent  as  evi- 
dence and  it  was  not  error  to  receive  them. 

It  is  insisted  that,  the  guardian  having  given  bond,  the 
responsibility  or  liability  for  any  default  in  the  care  of 
the  funds  of  her  wards  would  arise  under  the  terms  of 
that  instrument  and  could  only  be  recovered  in  an  action 
thereon.  With  this  argument  we  cannot  agree.  The 
note  and  mortgage  were  but  further  and  additional  se- 
curity for  the  amount  in  the  care  of  the  guardian,  and  for 
which  she  was  personally  responsible.  If  she  desired  to 
give  this  additional  security  it  was  perfectly  competent 
for  her  to  do  so,  and  the  instruments  executed  in  pursu- 
ance of  her  purpose  were  valid.  The  fact  that  she  had, 
theretofore,  given  the  bond  as  guardian  could  in  no  man- 
ner or  degree  bear  upon  or  influence  the  question  of  the 
validity  of  the  note  and  mortgage.  {Jennings  v.  Jennings^ 
37  Pac.  Rep.  [Cal.],  794.) 

It  is  also  urged  that  the  guardian  held  the  money  in 
trust  for  her  wards  and  could  not  delegate  the  trust,  and 
by  so  doing  shift  the  responsibility  of  the  care  of  the  trust 
or  relieve  herself  of  liability  for  any  default  in  its  execu- 
tion or  any  loss  which  might  have  occurred.  (1  Perry, 
Trusts  [3d  ed.],  sec.  402.)  The  transfer  of  the  title  to  the 
trust  funds  and  the  power  to  collect  them,  by  the  guard- 
ian, to  the  plaintiff  in  this  case  did  not  concern  the  defend- 
ants, and  was  something  of  which  they  could  not  com- 
plain in  an  action  to  recover  from  them  property  which 
had  been  subjected  to  the  payment  of  the  money  due  the 
wards,  and  which  defendants  had  converted  to  their  o^wn 
use. 

Evidence  was  offered  on  behalf  of  defendant  in  an  ef- 
fort to  prove  that  the  amount  of  the  funds  belonging  to 
the  minors,  as  evidenced  by  the  note  given  to  plaintiff  as 
their  trustee,  had  been  considerably  lessened  by  payments 
made  by  the  guardian  subsequent  to  the  time  the  note 
was  executed.  This  class  of  evidence  was  objected  to  by 
counsel  for  plaintiff  and  was  excluded  by  the  courts  In 
this  we  think  the  trial  judge  erred.     The  plaintiff   was 
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not  entitled  to  recover  of  defendants,  if  anything,  more 
than  was  due  from  Mrs.  Britton  to  lier  wards;  lience  evi- 
dence which  tended  to  show  the  true  amount  of  such  in- 
debtedness was  competent  and  material  and  its  exclusion 
prejudicial  to  the  rights  of  plaintiffs  in  error.  There  was 
a  number  of  offers  of  the  sort  of  evidence  alluded  to,  and 
we  will  not  notice  them  in  detail  or  refer  to  them  particu- 
larly. The  exclusion  of  the  evidence  was  prejudicial  error 
and  calls  for  a  reversal  of  the  judgment. 

Reversed  and  remanded. 


49    321 
40     94 

Dempster  Mill  Manufacturing  Company  y.  First     i!_  *- 
National  Bank  of  Holdrege.  m  m 

Filed  October  7, 1896.    No.  6733.  ^^  ^ 

L  Fraudulent  ConTeyances:  Preferrino  Creditors.  An  insolvent 
debtor  has  the  right  to  pay  or  secure  a  creditor  to  the  exclusion 
of  others,  and  the  intention  to  defraud  cannot  be  inferred  from 
the  mere  fact  that  such  preference  was  given. 

2.  Review:  Instructions.    An  allegation  of  error  as  to  the  giving  of  a 

group  of  instructions  is  insufficient,  unless  all  the  instructions  in- 
cluded in  such  group  are  erroneous. 

3.  Evidence:  Lost  Documents.    Parol  testimony  is  not  admissible  to 

prove  the  contents  of  a  written  document  until  its  absence  is  ac- 
counted for. 

Error  from  the  district  court  of  Phelps  county.   Tried 
below  before  Beall,  J. 

O.  Norberg  and  C.  C.  Flanshiirgj  for  plaintiff  in  error. 

Rhea  Bros,  and  W.  P.  Hally  contra. 

NORVAL,  J. 

On,  and  for  some  time  prior  to,  December  18,  1891, 
J.  G.  Moore  &  Co.  were  engaged  in  the  windmill  and 
25 
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pump  business  at  Holdrege,  and  on  said  date  they  exe- 
cuted a  bill  of  sale  to  the  First  National  Bank  of  Hol- 
drege of  all  the  firm  property,  consisting  of  the  stock  on 
hand,  horses,  etc.,  for  the  expressed  consideration  of 
^,538.94.  The  bank  at  once  took  possession  of  the  prop- 
erty and  caused  the  bill  of  sale  to  be  recorded.  The  next 
day  the  Dempster  Mill  Manufacturing  Company  com- 
menced an  action  in  the  county  court  of  PKelps  county 
against  said  J.  G.  Moore  &  Co.,  and  an  order  of  attach- 
ment was  issued  in  the  case  and  placed  in  the  hands  of 
the  slieriflf,  who  executed  the  same  by  levying  upon  a  por- 
tion of  the  property  covered  by  the  said  bill  of  sale.  The 
bank  thereupon  brought  replevin  against  the  sheriff  for 
the  recovery  of  the  property.  Subsequently  the  attach- 
ing creditor  was  substituted  as  defendant.  From  a  ver- 
dict and  judgment  in  favor  of  the  bank  the  defendant 
prosecutes  error. 

The  assignments  relied  upon,  for  a  reversal  of  the  judg- 
ment may  be  classified  as  follows: 

1.  The  verdict  is  contrary  to  the  law  and  the  evidence. 

2.  Erroneous  rulings  of  the  court  upon  the  admission 
and  exclusion  of  testimony. 

3.  Errors  in  the  instructions. 

Under  the  first  head  it  is  argued  that  the  transfer  of 
the  property  to  the  bank  by  Moore  &  Co.  was  fraudulent 
and  void  as  to  the  creditors  of  the  latter.  The  evidence 
introduced  by  the  plaintiff  tends  to  establish  that  when 
the  bill  of  sale  in  question  was  executed  Moore  &  Co. 
were  indebted  to  the  bank  in  about  {2,600;  that  the  con- 
sideration for  the  transfer  of  the  stock  of  goods,  horses, 
notes,  and  accounts  was  the  said  indebtedness,  |257  paid 
at  the  time  by  the  bank  to  Moore  &  Co.  and  the  assuming 
by  the  bank  the  following  debts  of  Moore  &  Co.,  vis.: 
Cooper  &  Cole  Bros,  for  $622.20;  Nate  Brown  in  the  sum 
of  159;  Bogue  &  Co.  for  |89,  and  W.  P.  Hall  for  f6.  The 
said  several  amounts  assumed  have  been  paid  by  the 
bank.  It  was  also  shown  that  prior  to  the  sale  George 
W.  Updike,  the  president  of  the  bank,  and  one  Rathbum 


Vol.  49]  SEPTEMBER  TERM,  1896.  323 

Dempster  Mm  Ul^.  Co.  y.  First  Nat.  Bank  of  Holdrege. 

made  an  examination  of  the  stock  of  goods  and  the  horses 
and  estimated  their  value  at  |1,800  or  $2,000,  and  they 
ralued  the  notes  and  accounts  at  |1,345.    The  evidence 
is  conflicting  as  to  the  actual  value  of  the  property  cov- 
ered by  the  bill  of  sale  when  the  transfer  was  made;  but 
that  on  behalf  of  the  bank  was  sufficient  to  authorize  the 
jury  in  finding  that  the  consideration  for  the  purchase 
was  fair  and  adequate,  and  that  the  sale  was  made  in 
good  faith  and  with  no  intention  on  the  part  of  the  offi- 
cers of  the  bank  to  defraud  the  creditors  of  Moore  &  Co. 
If  any  reliance  can  be  placed  upon  the  testimony  of 
plaimiflf's  witnesses,  the  sole  purpose  of  the  purchase  was 
to  obtain  payment  of  a  bona  fide  debt  due.     That  by  the 
transfer  other  creditors  of  Moore  &  Co.  were  prevented 
from  securing  or  collecting  their  claims  does  not  stamp 
the  transaction  as  fraudulent.     A  failing  debtor  has  the 
right  to  pay  or  secure  a  creditor  to  the  exclusion  of 
others,  and  the  intention  to  defraud  will  not  be  inferred 
from  the  mere  fact  that  a  preference  was  given.    {First 
Nat.  Bank  of  Denver  i\  Loicrey,  36  Neb.,  290;  Jones  v.  Ijoree, 
37  Neb.,  816;  Kilpat rick-Koch  Dry  Goods  Co.  v.  McPlieelyj 
37  Neb.,  800;   Fartcell  v.  Wright^  38  Neb.,  451;  Hewitt  v. 
Commercial  Banking  Co.^  40  Neb.,  820;  Meyer  v.  Union  Bag 
d  Paper  Co.,  41  Neb.,  67;  Hunt  v.  Huffman,  41  Neb.,  249; 
Chaffer  V.  Atlas  Lumber  Co.,  43  Neb.,  224.) 

Complaint  is  made  of  the  action  of  the  court  in  giving 
instnictions  4,  6,  and  13  requested  by  the  plaintiff  below. 
As  no  exception  was  taken  to  the  fourth  instruction  at 
the  time  it  was  given,  error  cannot  be  predicated  thereon 
in  this  court.  {Omaha  Fire  Ins.  Co.  v.  Berg,  44  Neb.,  522.) 
It  follows  that  the  other  instructions  cannot  be  reviewed, 
since  the  record  discloses  that  both  in  the  motion  for  a 
new  trial  and  in  the  petition  in  error  the  assignment  was 
to  the  instructions  en  masse.  {Diers  v.  Mallon,  46  Neb., 
126;  Kaufmann  v.  Cooper,  46  Neb.,  645;  McCormal  v.  /Jcrf- 
den,  46  Neb.,  776.) 

It  appears  that  one  Nate  Brown  made  an  invoice  of  the 
property  at  the  request  of  an  officer  of  the  bank  in  De- 
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member,  1891,  and  placed  the  value  at  |4,854.    The  same 
person  was  one  of  the  appraisers  in  this  case  to  determine 
the  valuation  of  the  property  for  the  purpose  of  fixing 
the  amount  of  the  bond  to  be  given  by  the  plaintiff,  and 
he  also  testified  by  deposition  on  behalf  of  the  defendant 
that  the  value  of  the  stock  of  goods  was  the  same  as 
stated  in  the  inventory  mentioned  above.     The  court  pe^ 
mitted  John  Craig,  over  the  objection  and  exception  of 
the  defendant,  to  testify  to  the  valuation  given  in  the 
appraisement,  and  that  he  had  compared  the  same  with 
the  invoice  made  by  Brown,  and  that  the  value  of  the 
property  in  this  suit  was  put  down  in  the  appraisement 
at  the  sum  of  f4,300,  while  the  same  articles  w^ere  in- 
voiced at  f  1,380.     Manifestly  the  testimony  of  the  wit- 
ness Craig  was  incompetent,  and  the  objection  to  its 
introduction  should  have  been  sustained.     The  appraise- 
ment was  the  best  evidence  to  prove  its  contents,  but  it 
was  not  introduced,  nor  was  any  attempt  made  to  lay  the 
foundation  for  secondary  evidence.     It  is  true  the  ap- 
praisement is  part  of  the  record,  but  in  not  such  a  sense 
as  to  make  it  part  of  the  proofs  upon  the  trial,  unless 
offered  and  received  as  evidence,  which,  as  already  stated, 
was  not  done.     Again,  the  purpose  of  the  testimony  of 
Craig  was  to  impeach  or  contradict  the  defendant's  wit- 
ness Brown  upon  the  question  of  value,  and  that,  too, 
without    laying    any    foundation    therefor,    by    calling 
Brown's  attention  to  the  appraisement  and  giving  him  an 
opportunity  to  explain,  if  he  so  desired.     The  theory  of 
the  defendant  was  that  the  bill  of  sale  was  fraudulent, 
and  testimony  was  introduced  to  show  that  the  consid- 
eration for  the  transfer  was  so  grossly  below  the  value  of 
the  property  as  to  render  the  sale  void  as  to  creditors  of 
Moore  &  Co.     There  being  such  a  decisive  conflict  in  the 
evidence  as  to  the  actual  value  of  the  property,  the  testi- 
mony of  Craig  could  not  have  been  otherwise  than  preju- 
dicial to  the  defendant,  and  its  admission  is  error,   for 
which  the  judgment  must  be  reversed  and  the  cause  re- 
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manded,  without  considering  the  other  assignments  of 
error  based  upon  the  rulings  during  the  trial. 

REVERSED  AND  REMANDED. 

Eagan,  C,  not  sitting. 
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State  of  Nebraska,  ex  rel.  City  Water  Company,  v. 

City  of  Kearney  et  au*  49  325' 

61  -"■ 

Filed  October  7. 1896.    No.  8728.  ^ 42| 

L  Statutes:  Ajiekdmentb.  It  is  the  settled  law  of  this  state  that  where 
It  ifl  sought  to  amend  a  legislative  enactment  the  amended  law 
must  be  set  out  In  the  new  act  and,  in  addition,  contain  a  pro- 
Tlsion  for  the  repeal  of  the  old  law  so  amended. 

2. :    Subdivisions:   Amendments.    The  amendment  of  a  subdi- 


vision of  a  section  of  a  designated  statute  is  not  unconstitutional 
merely  because  the  amendatory  act  does  not  contain  the  entire 
section  as  amended.  It  is  a  sufficient  compliance  with  the  require- 
ments of  the  constitution  if  the  new  act  contains  the  subdivision 
as  amended  and  a  repealing  clause. 

:  :  .    The  legislative  enactment  approved  March 


2,  1SS5,  entitled  "An  act  to  am6nd  subdivision  1  of  section  69  of 
chapter  14  of  the  Compiled  Statutes"  (Session  Laws,  1885,  p.  161» 
ch.  19),  does  not  conflict  with  section  11,  article  3,  of  the  constitu- 
tion, providing  that  "no  law  shall  be  amended  unless  the  new  act 
contains  the  section  or  sections  so  amended,"  etc. 

:  Tike  of  Going  Into  Effect.    Under  the  constitution  of  this 


state,  a  statute  which  contains  no  emergency  clause  does  not  be- 
come operative  until  three  calendar  months  after  the  adjourn- 
ment of  the  session  of  the  legislature  at  which  it  is  passed. 

:   Amendments:  Constitutional  Law.    Though  there  be  ap- 


parent confusion  in  the  application  of  an  act  to  an  existing  statute 
sou^lit  to  be  amended  thereby,  the  amendatory  act  will  not  be 
declared  unconstitutional  where  the  intention  of  the  legislature  is 
not  doubtful  and  the  amendment  is  consistent  with  the  title  and 
subject-matter  of  the  original  law. 

:   :   :  Cities  and  Villages.    Held,  That  the  act 


approved  March  10,  1885,  to  amend  section  69  of  an  act  entitled 
•For  opinion  on  rehearing  see  post^  p.  837. 
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"  'An  act  to  provide  for  the  organization,  government,  and  powwB 
of  cities  and  villages/  approved  March  1.  1879"  (Session  Laws^ 
1885,  p.  162,  ch.  20),  does  not  conflict  with  section  11,  article  3.  of 
the  constitution,  though  an  act  was  passed  with  an  emergency 
clause  on  March  2, 1886,  amending  a  subdivision  of  said  section  69. 

7. :  Construction.    Spedflc  provisions  of  a  statute  relating  to  a 

particular  subject  will  prevail  over  general  provisions  in  the  same 
enactment. 

8.  Taxation:    Water  Companies:  Cities.    Under  subdivision  15,  sec- 

tion 69,  chapter  14,  Compiled  Statutes,  1885,  a  tax  not  exceeding 
flve  mills  on  the  dollar  of  the  assessed  valuation  could  be  levied 
by  a  city  of  the  second  class  or  village  "to  pay  for  water  furnished 
such  city  or  village  under  contract." 

9.  Constitutional  Law:  Contracts.    The  legislature  is  powerless  to 

pass  a  law  Impairing  the  obligation  of  contracts. 

Original  application  for  mandamua  to  compel  the 
mayor  and  council  of  the  city  of  Kearney  to  make  an 
appropriation  and  levy  a  tax  to  pay  for  water  furnished 
by  relator  to  the  city.    Writ  allou^ed. 

Maraton  &  Marston,  for  relator. 

William  Odsliny  contra. 

NORVAL,  J. 

This  is  an  original  application  for  a  peremptory  writ 
of  mandamus  to  require  the  mayor  and  council  of  the  city 
of  Kearney  to  make  an  appropriation  and  levy  a  tax  suf  * 
ficient  to  pay  for  water  furnished  by  the  relator  to  the 
city.  There  is  no  controversy  over  the  facts,  which,  so 
far  as  may  be  necessary  to  an  understanding  of  the  ques- 
tions involved,  may  be  summarized  as  follows:  On  the 
18th  day  of  August,  1886,  the  city  of  Kearney,  by  ordi- 
nance duly  passed,  published,  and  approved,  granted  to 
the  American  Water- Works  &  Guarantee  Company  the 
privilege  of  constructing  and  operating  in  the  city,  for 
the  term  of  twenty-five  years,  a  system  of  water-works, 
and  also  contracted  with  said  company  for  the  rent  of 
fire  hydrants  during  said  period  and  for  supplying  water 
to  the  city.     By  the  terms  of  the  ordinance  and  contract 
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the  company  was  to  put  in  for  the  use  of  the  city  forty- 
fiFe  fire  hydrants,  and  it  agreed  to  pay  as  rent  therefor 
at  the  rate  of  f 66  2-3  each  per  annum  for  the  said  term 
of  twenty-five  years,  payable  semi-annually,  on  the  first 
day  of  January  and  July  in  each  year.     It  was  further 
provided  that  the  city  should  have  the  right  to  require 
said  company,  or  its  assigns,  from  time  to  time  to  make 
extensions  of  the  pipe  system  of  said  water-works  and  to 
erect  upon  such  extensions  additional  hydrants  at  the 
rate  of  one  to  every  400  feet  of  such  extension,  the  city 
to  pay  rent  for  the  use  of  such  additional  hydrants  at  the 
rate  of  f40  per  annum  for  the  unexpired  term  of  said 
franchise.     Subsequently,  in  September,  1886,  the  said 
American  Water- Works  &  Guarantee  Company  assigned 
all  its   franchises,  rights,  privileges,  and  interests  ob- 
tained in,  under,  and  by  virtue  of  said  contract  and  ordi- 
nance to  the  relator,  and  the  latter  constructed  said 
water-works  in  accordance  with,  and  pursuant  to,  said 
ordinance  and  contract,  and  the  same  were  accepted  by 
the  city  on  the  3d  day  of  March,  1887,  and  from  thence 
hitherto  relator  has  furnished  the  supply  of  water  as  by 
said  ordinance  and  contract  required.     It  also  appears 
that  the  pipe  line  of  said  system  of  water-works,  in  pur- 
suance of  said  ordinance,  has  been  extended  from  time 
to  time,  and  likewise  the  number  of  fire  hydrants  has 
been  increased  to  106,  in  addition  to  the  original  forty- 
five,  through  all  of  which  relator  has  supplied  water  to 
the  city  up  to  the  present  time  in  compliance  with  said 
contract.     The  municipal  authorities  of  the  city  of  Kear- 
ney have  levied  and  collected  taxes  upon  the  taxable 
property  in  said  city  suflicient  to  pay,  and  have  paid,  for 
all  water  supplied  the  city  prior  to  the  year  1896.     There 
are  no  available  funds  in  the  treasury  of  the  city  to  pay 
for  the  water  furnished  and  to  be  furnished  during  the 
present  municipal  year,  and  the  city  council,  being  in 
doubt  as  to  its  power  or  right  in  the  premises,  has  failed 
and  refused  to  make  any  levy  to  raise  funds  with  which 
to  pay  the  indebtedness.     At  the  time  the  water-works 
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were  erected  a  levy  of  five  mills  upon  the  assessed  valu- 
ation of  the  taxable  property  of  said  city  was  ample  to 
pay  the  hydrant  rental,  but  owing  to  the  increase  in  the 
number  of  hydrants  as  aforesaid,  it  will  now  require  a 
levy  of  about  nine  mills  on  the  dollar  of  the  assessed 
valuation  to  raise  a  sufficient  amount  to  pay  for  the 
water  furnished  the  city  by  the  relator  during  the  ensu- 
ing year. 

The  question  presented  for  consideration  is  sm  to  the 
power  of  the  city  of  Kearney  to  levy  a  tax  for  the  purpose 
indicated,  and  the  determination  thereof  necessitates  an 
examination  and  consideration  of  the  various  legislative 
enactments  bearing  upon  the  subject. 

The  legislature  in  1879  passed  an  act  entitled  "An  act 
to  provide  for  the  organization,  government,  and  powers 
of  cities  and  villages."  (Session  Laws,  1879,  p.  191;  Com- 
piled  Statutes,   1881,   ch.   14.)     This  act   conferred   no 
power  or  authority  upon  cities  containing  less  than  15,- 
000  inhabitants  to  contract  for  water  or  to  levy  a  tax  to 
pay  for  the  same.     In  1881  various  sections  of  said  law 
were  amended,  among  others  sections  1  and  69.     The 
amended  section  1  declared  all  cities,  towns,  and  villages 
containing  more  than  1,500  and  less  than  25,000  inhab- 
itants to  be  cities  of  the  second  class  and  to  be  governed 
by  said  original  law,  unless  a  village  government  should 
be  adopted.   (Session  Laws,  1881,  p.  163.)     Section  69  of 
said  act  of  1879  contained  thirty-six  consecutively  num- 
bered subdivisions,  and  the  legislature  of  1881,  in  amend- 
ing said  section,  engrafted  onto  subdivision  15  thereof 
a  provision  empowering  cities  of  the  second  class  and 
villages  "to  make  contracts  with,  and  authorize,   any 
person,  company,  or  corporation  to  erect  and  maintain 
a  system  of  water-works  and  water  supply,  and  to  give 
such  contractors  the  exclusive  privilege,  for  a  term  not 
exceeding  twenty-five  years,  to  lay  down  in  the  streets 
and  alleys  of  said  city  water  mains  and  supply  pipes,  and 
to  furnish  water  to  such  city  or  village  and  to  the  resi- 
dents thereof,  under  such  regulations  as  to  price,  supply. 
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rent  of  water  meters  as  the  council  or  board  of  trustees 
may  ft^m  time  to  time  prescribe  by  ordinance  for  the 
protection  of  the  city,  village,  or  people."  (Session  Laws, 
1881,  p.  176.)  While  the  foregoing  provision  gave  to  cities 
of  the  class  of  Kearney  the  power  to  grant  a  franchise  to 
individuals  or  corporations  to  erect  water-works  and  to 
contract  for  the  furnishing  to  the  municipality  of  water, 
neither  it  nor  any  other  statute  then  in  force  contained 
any  specific  provision  for  the  levying  of  a  tax  to  pay  for 
the  water  so  furnished. 

The  next  session  of  the  legislature,  held  in  1883,  passed 
an  act  entitled  "An  act  to  amend  section  69,  chapter  14, 
entitled  H^ities  of  the  Second  Class  and  Villages.'  "  (Ses- 
sion Law^s,  1883,  p.  117,  ch.  15.)  By  this  act  it  waB  sought 
to  amend  said  section  69  and  thereby  remedy  the  defects 
or  omission  indicated  above,  but  the  act  of  1883  is  in- 
valid, because  it  contained  no  provision  for  the  repeal  of 
the  original  section  attempted  to  be  amended,  as  required 
by  section  11  of  article  3  of  the  constitution.  Under  the 
decisions  of  this  court,  said  act  of  1883  was  invalid,  since 
it  contained  no  repealing  clause.  {Lancdster  County  v. 
Hoagland,  8  Neb.,  38;  Ryan  v.  State^  5  Neb.,  276;  City  of 
Stmth  Omaha  v.  Taxpayers^  League,  42  Neb.,  671.) 

An  attempt  was  made  at  the  session  of  the  legislature 
in  1885  to  amend  subdivision  1  of  section  69  of  the  act  of 
1879  by  passing  the  following: 

"An  act  to  amend  subdivision  1  of  section  69  of  chapter 

14  of  the  Compiled  Statutes. 
"jBc  it  enacted  by  the  Legislature  of  the  State  of  Nebraska: 

"Section  1.  That  subdivison  1  of  section  69  of  chapter 
14  of  the  Compiled  Statutes  be  amended  to  read  as  fol- 
lows: 

"Section  1.  To  levy  taxes  for  general  revenue  purposes 
not  to  exceed  ten  mills  on  the  dollar;  to  levy  taxes  not 
to  exceed  ten  mills  on  the  dollar  for  water-works,  for  fire 
protection,  domestic  purposes,  and  for  sewerage;  to  levy 
taxes  not  to  exceed  three  mills  on  the  dollar  for  lighting 
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the  streets,  alleys,  public  grounds,  and  public  buildings 
with  gas,  such  levy  to  be  made  in  any  one  year  on  all 
property  within  the  limits  of  said  cities  and  villages  tax- 
able according  to  the  laws  (jf  the  state  of  Nebraska,  the 
valuation  of  such  property  to  be  ascertained  from  the 
books  or  assessment  rolls  of  the  assessors  of  the  proper 
precinct  or  township;  Provided^  That  no  such  taxes  shall 
be  levied  for  water- works,  sewerage,  or  gas,  or  any  con- 
tract shall  be  entered  into  by  such  city  or  village  for  a 
water  supply,  gas,  or  sewerage,  unless  the  same  shall 
have  been  submitted  to  the  legal  voters  of  such  city  or 
village  at  a  regular  or  special  election  and  carried  by  a 
majority  of  all  the  voters  voting  on  such  proposition  at 
such  election. 

"Sec.  2.  Subdivision  1  of  said  section  69,  as  now  exist- 
ing, is  hereby  repealed. 

"Sec.  3.  Whereas  an  emergency  exists,  therefore  this 
act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

"Approved  March  2,  A.  D.  1885."  (Session  Laws,  1886, 
p.  161,  ch.  19.) 

It  will  be  observed  that  the  foregoing  provides  for  the 
levying  of  a  tax  not  exceeding  ten  mills  for  water  supply 
and  sewerage,  in  case  the  municipal  authorities  have 
been  first  empowered  so  to  do  by*  the  requisite  vote  of  the 
qualified  electors.  Therefore,  if  the  said  act  of  March  2, 
1885,  is  constitutional  and  was  in  force  at  the  time  of 
entering  into  the  contract  in  question  by  the  city  of 
Kearney,  there  is  no  room  for  doubt  that  a  sufficient  levy 
can  be  legally  made  to  pay  the  rental  of  hydrants  for 
the  current  year.  The  first  inquiry  is  whether  said  leg- 
*  islation  was  enacted  in  the  constitutional  mode.  It  can- 
not escape  notice  that  the  title  to  the  act  only  indicates 
a  purpose  to  amend  one  of  the  thirty-six  subdivisions  of 
section  69,  and  the  body  of  the  statute  is  no  more  com- 
prehensive in  its  scope  than  the  title  in  that  respect 
While  the  act  under  consideration  is  amendatory  of  said 
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section  69,  it  does  not  contain  the  entire  section  thereby 
amended,  bnt  merely  the  subdivision  charged.  This  does 
not  contravene  the  provision  of  section  11  of  article  3  of 
the  constitution,  which  declares:  "No  law  shall  be 
amended  unless  the  new  act  contains  the  section  or  sec- 
tions so  amended,  and  the  section  or  sections  so  amended 
shall  be  repealed.''  In  amending  statutes  it  is  necessary 
that  all  parts  of  the  amended  law  should  be  set  forth  in 
the  new  act,  and  the  old  statute  so  amended  repealed. 
The  constitution  requires  that  the  section  as  amended 
shall  be  set  out.  This  court  has  more  than  once  held  that 
the  word  "section,"  as  employed  in  the  constitutional  pro- 
vision above  quoted,  refers  to  a  subdivision  of  a  legis- 
lative enactment,  and  that  a  law  to  amend  a  certain  sub- 
division of  a  section  which  contains  the  subdivision  so 
amended  is  not  inimical  to  said  clause  of  the  constitution. 
(l^tate  V.  Bahcock,  23  Neb.,  128;  Fenton  v.  YuUy  27  Neb., 
758;  Baird  v.  Todd,  27  Neb.,  782;  State  v.  Partridge,  29 
Neb.,  158;  State  v.  Betnis,  45  Neb.,  724.)  Those  cases  are 
directly  in  point,  and  fully  sustain  the  validity  of  the  act 
of  March  2, 1885. 

It  is  argued  by  the  city  attorney  that  said  law  was  not 
in  force  at  the  time  the  franchise  was  granted,  but  had 
been  repealed  by  the  legislature  on  March  10,  1885.  On 
that  day  section  69  of  the  act  of  1879  was  amended,  and 
the  original  section  in  express  terms  repealed.  (Session 
Laws,  1885,  p.  162;  CJompiled  Statutes,  1885,  ch.  14.) 
Subdivision  15  of  said  section  69,  afi  amended  on  March 
10,  1885,  confers  authority  upon  cities  of  the  class  to 
which  Kearney  belongs,  and  villages,  inter  alia,  "to  make 
contracts  with  and  authorize  any  person,  company,  or 
corporation  to  erect  and  maintain  a  system  of  water- 
works and  water  supply,  and  to  give  such  contractors  the 
exclusive  privilege,  for  a  term  not  exceeding  twenty -five 
years,  to  lay  down  in  the  streets  and  alleys  of  said  city 
water  mains  and  supply  pipes,  and  to  furnish  water  to 
such  city  or  village  and  the  residents  thereof,  and  under 
such  regulations  as  to  price,  supply,  rent  of  water  meters 
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as  the  council  or  board  of  trustees  may  from  time  to  time 
prescribe  by  ordinance  for  the  protection  of  the  city,  vil- 
lage, or  people.  ♦  ♦  ♦  And  levy  and  collect  a  gen- 
eral tax  in  the  same  manner  aa  other  municipal  taxes 
may  be  levied  and  collected  for  the  purchase  of  steam 
engines,  and  for  the  purchase,  erection,  or  construction 
and  maintenance  of  such  water-works,  or  to  pay  for 
water  furnished  such  city  or  village  under  contract, to  an 
amount  not  exceeding  five  mills  on  the  dollar  in  any  one 
year,  on  all  the  property  within  such  city  or  village  as 
shown  and  valued  upon  the  assessment  rolls  of  the  as- 
sessor of  the  proper  precinct  or  township,  in  addition  to 
the  sum  authorized  to  be  levied  under  subdivision  one  of 
this  section,  and  all  taxes  raised  under  this  clause  shall 
be  retained  in  a  fund  known  as  'Water  Fund.' "  (Session 
Laws,  1885,  p.  167,  ch.  20.)  Subdivision  1  of  this  section 
provides  for  levying  a  tax  not  exceeding  ten  mills  for 
general  revenue  purposes  alone,  so  that  the  only  express 
power  given  for  imposing  a  tax  to  pay  for  a  water  supply 
is  to  be  found  in  the  language  above  quoted,  which 
limits  the  rate  authorized  to  be  levied  to  five  mills  on  the 
dollar  "to  pay  for  water  furnished  such  city  or  village." 
This  last  act  contained  no  emergency  clause,  hence  it  did 
not  take  effect  until  three  calendar  months  after  the  ad- 
journment of  the  session  of  the  legislature  for  that  year, 
so  that  the  act  of  March  2  was  in  force  and  not  super- 
seded until  that  period.  (Constitution,  art.  3,  sec.  24; 
Roesink  v.  Barnett,  8  Neb.,  148;  McGinn  v.  StatCj  46  Neb., 
427.) 

But  it  is  insisted  by  counsel  for  relator  that  said  act 
of  March  10  is  invalid  because  it  indicated  a  purpose  to 
amend  "section  69  of  the  act  of  1879,"  which  did  not  then 
exist,  and  for  the  further  reason  the  repealing  clause  at- 
tempted to  repeal  a  section  not  then  in  force.  The  title 
is,  "An  act  to  amend  section  sixty-nine  (69)  of  an  act  enti- 
tled *An  act  to  provide  for  the  organization,  government, 
and  powers  of  cities  and  villages,'  approved  March  1, 
1879."    (Session  Laws,  1885,  p.  162,  ch.  20.)   The  repeal- 
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Ing  clause  designates  section  69  in  the  same  way.    The 
argument  against  the  invalidity  of  the  act  of  March  10 
is  based  upon  the  fact  that  section  69  of  the  law  of  1879 
was  amended  and  the  original  section  repealed,  as  al- 
ready alluded  to,  by  the  legislature  in  1881,  and  hence  the 
title  and  repealing  clause,  in  referring  to  69  of  the  act 
approved  March  '^,  1879,  as  the  section  to  be  amended  and 
repealed,  was  misleading.     It  has  been  held  by  this  court 
that  where  the  amendment  to  a  statute  is  plain,  and  the 
intention  of  the  legislature  is  so  distinctly  pointed  out 
that  there  is  no  difficulty  in  ascertaining  to  what  law  it 
was  intended  to  apply,  it  will  not  be  held  invalid  merely 
because  the  section  number  of  the  original  law  and  the 
amendment  are  apparently  somewhat  confusing.     Thus, 
in  1879  the  legislature  passed  an  act  entitled  "An  act 
concerning  counties  and  county  officers"  (Session  Laws, 
1879,  p,  353),  which  was  carried  into  the  Compiled  Stat- 
utes of  1881  and  1885  as  chapter  18.     On  March  30, 1887, 
a  bill  was  passed  and  approved  by  the  governor  to  amend 
section  25  of  said  chapter,  which  contained  an  emergency 
clause  and  repealed  the  original  section.  On  the  next  day 
an  act  was  passed  to  amend  subdivision  2  of  said  section 
25  and  section  26,  the  title  to  the  bill  being  "An  act  to 
amend  the  second  division  of  sections  25  and  26,  chapter 
18,  of  the  Compiled  Statutes  of  1885,"  etc.    (Session  Laws, 
1887,  p.  355,  ch.  28.)    The  validity  of  this  last  enactment 
was  called  in  question  in  State  v.  Babcocky  23  Neb.,  128, 
upon  the  same  ground  now  urged  against  the  act  of 
March  10,  1885,  but  the  objection  was  overruled.    The 
court  in  the  opinion  say:  "Two  questions  are  presented 
by  the  record:  First,  does  section  25,  as  amended  on  the 
30th  day  of  March,  1887,  take  the  place  of  section  25, 
chapter  18,  Compiled  Statutes  of  1885?     Second,  is  the 
amendment  of  section  25,  passed  and  approved  March  31, 
1887,  in  conflict  with  section  11,  article  3,  of  the  constitu- 
tion?    As  to  the  first  proposition,  the  amendment  took 
immediate  effect  upon  its  passage  and  was  in  force  when 
the  act  referred  to  amending  the  second  division  of  sec- 
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tion  25,  chapter  18,  was  passed  and  took  effect.  It  is 
true  that  the  amendment  did  not  date  in  the  year  1885, 
but  this  would  lead  to  no  confusion,  because  the  chapter 
amended  is  found  in  the  compilation  of  1885.  This  court 
has  held  heretofore  that  all  that  the  law  requires  is  that 
the  amendatory  statute  shall  be  definite  and  certain  as  to 
the  statute  amended  and  germane  to  the  title  of  the  orig- 
inal act.  And  that  may  be  accomplished  as  well  by  des- 
ignating the  chapter  in  the  Compiled  Statutes  as  by  refer- 
ring to  the  act  by  its  title.  The  legislature  alone  decides 
upon  the  title  of  an  act  or  an  amendment  thereto,  and  it 
will  not  be  declared  unconstitutional  unless  it  is  clearly 
so.  (Dogge  v.  State,  17  Neb.,  143.)  In  our  view,  therefore, 
the  section  intended  to  be  amended  is  clearly  pointed  out, 
and  is  not  void  as  being  within  the  constitutional  inhi- 
bition." The  same  doctrine  was  held  and  applied  in  Fen- 
ton  V.  Yule,  27  Neb.,  758;  Baird  v.  Todd,  27  Neb.,  782;  Btat^ 
V.  Partridge,  29  Neb.,  158.  In  the  light  of  thofc.e  adjudica- 
tions we  must  hold  that  the  act  of  March  10,  1885,  under 
consideration,  was  not  invalid  by  reason  of  its  title  or 
repealing  clause,  and  that  it  repealed  the  act  of  March  2 
of  the  same  year.  It  follows  that  on  the  18th  day  of  Au- 
gust, 1886,  the  time  the  contract  was  made  for  the  erec- 
tion of  the  Kearney  water-works,  the  city  possessed  the 
power  to  levy  a  tax  not  exceeding  five  mills  on  the  dollar 
in  any  one  year  to  pay  for  water  supplied  to  the  munici- 
pality under  said  contract.  It  is  true  subdivision  2  of 
said  section  69  as  amended  by  the  act  of  March  10,  1885, 
contains  a  clause  authorizing  cities  and  villages  "to  levy 
any  other  tax  or  special  assessment  authorized  by  law,^' 
yet  this  general  provision  must  give  way  to  the  special 
provision  relating  to  levying  a  tax  to  pay  for  water  fur- 
nished the  city  under  contract.  {McCann  v.  McLennan^  2 
Neb.,  286;  Albertson  v.  State,  9  Neb.,  429;  Richardson 
County  V.  Miles,  14  Neb.,  311.) 

There  is  another  piece  of  legislation  yet  to  be  noticed. 
On  March  31,  1887,  the  legislature  so  amended  said  sec- 
tion 69  as  to  authorize  a  levy  not  exceeding  seven  mills 
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to  pay  for  water  supplied  the  city  under  contract.  (Ses- 
sion Laws,  1887,  p.  291.)  This  law  was  not  upon  the  stat- 
ute books  when  the  ordinance  of  the  city  of  Kearney 
granting  the  franchise  in  question  wajs  adopted,  but  sec- 
tion 69,  as  amended  on  March  10,  1885,  was  at  that  time 
in  operation,  which  limited  the  rate  of  taxation  to  meet 
the  contracted  liability  to  five  mills  on  the  dollar  for  a 
single  year.  The  law  in  force  at  the  time  of  making  the 
contract  entered  into  and  formed  a  part  thereof.  The 
subsequent  amendment  of  1887  does  not  purport  to  have 
a  retrospective  effect.  It  operates  only  prospectively; 
that  is,  it  applies  to  contracts  for  water-works  entered 
into  subsequent  to  the  legislation.  The  legislature  could 
HO  more  diminish  the  rate  of  taxation  to  pay  for  water 
supply,  a£  to  existing  contracts,  than  it  could  increase  the 
rate  for  that  purpose.  In  either  case  such  legislation 
would  impair  contractual  rights,  which  is  inhibited  by 
the  constitution.  The  amendment  of  said  section  69  in 
1887,  we  are,  therefore,  constrained  to  hold,  had  no  retro- 
active effect,  and  did  not  take  away  the  power  of  the  city 
of  Kearney  existing  at  the  time  of  its  passage  to  meet  the 
obligations  into  which  it  had  theretofore  entered.  The 
proposition  is  too  plain  to  call  for  the  citation  of  authori- 
ties to  sustain  it. 

It  is  developed  by  the  record  before  us  that  after  the 
amendment  to  section  69  on  March  31, 1887,  the  system  of 
water-works  was  enlarged  by  the  extension  of  pipe  lines 
and  the  putting  in  of  106  additional  hydrants.  It  is  in- 
sisted that  the  contract  to  pay  for  the  forty-five  original 
hydrants  is  governed  by  the  act  of  March,  1885,  and  the 
council  should  levy  a  seven-mill  tax  under  the  act  of 
1887,  if  that  amount  be  necessary,  to  pay  the  rental  on 
the  106  additional  hydrants.  The  answer  to  this  con- 
tention is  that  the  original  ordinance  granting  the  fran- 
chise in  express  terms  required  the  extension  to  be  made, 
and  the  putting  in  of  additional  hydrants  and  the  amount 
of  rental  to  be  paid  therefor  by  the  city.  All  the  water 
was  supplied  to  the  city  under  one  contract  entered  into 
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prior  to  the  act  of  1897;  hence  the  limit  of  taxation  to  pay 
for  the  use  of  any  of  the  hydrants  is  not  controlled  by  said 
law,  but  by  the  statute  in  force  when  the  franchise  was 
granted. 

Another  suggestion  contained  in  the  brief  of  counsel 
for  relator  is  that  "by  making  the  original  contract,  by 
requiring  extensions,  by  accepting  the  works  and  using 
the  water  supply  for  ten  years  under  the  several  acts  and 
amendments  granting  enlarged  powers  and  extended 
privileges,  the  city  promised  to  discharge  its  duties,  and 
by  accepting  the  benefits  of  these  several  acts  of  the  leg- 
islature, and  of  the  contracts  made  under  them,  the  city 
must  be  held  to  do  equity  and  pay  its  obligations."  Mu- 
nicipal officers  can  only  exercise  such  powers,  as  are  con- 
ferred by  statute.  They  cannot  ratify  an  unauthorized 
act  so  as  to  make  it  valid.  The  city  council  of  the  city  of 
Kearney  could  not  by  any  acts  of  ratification  bind  the 
city  to  levy  a  tax  in  excess  of  the  rate  provided  by  law. 
{Outta  Percha  d  Rubber  Mfg.  Co.  v.  Village  of  OgalalUiy  40 
Neb.,  775.)  This  is  a  legal  action,  and  relator  can  thereby 
enforce  merely  its  legal  or  statutory  rights.  The  equi- 
table doctrine  invoked  by  the  relator,  that  the  city  must 
pay  for  the  benefits  received,  and  the  authorities  cited  in 
the  brief  in  support  thereof,  are  not  applicable  to  the  ease 
before  us. 

It  is  suggested  by  the  respondents  that  had  only  a  five- 
mill  tax  been  levied  annually  in  the  past  to  pay  the 
water  rental,  then  the  writ  should  be  granted  for  that  sum 
to  pay  for  the  water  during  the  present  year;  but  that 
as  from  1888  to  1892,  inclusive,  a  levy  of  seven  mills  an- 
nually was  made,  and  a  levy  of  nine  mills  was  imposed 
for  the  years  1893,  1894,  and  1895,  and  paid,  instead  of 
the  legal  limit  of  five  mills,  the  relator  Jhas  received  al- 
ready an  amount  in  excess  of  what  it  is  entitled  to  under 
the  law,  more  than  sufficient  to  pay  the  hydrant  rental 
for  the  year  1896,  and  the  writ  should  accordingly  be  de- 
nied. The  argument  is  somewhat  novel,  but  it  lacks 
merit.     The  levies  made  and  the  amounts  paid  in  excess 
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of  law  clearly  constitute  no  defense  to  this  application. 
A  peremptory  mandamus  will  issue  requiring  the  leyy  of 
five  mills  on  the  dollar  of  the  assessed  valuation  of  the 
IHPoperty  in  the  city  of  Kearney  to  pay  the  rental  of  hy- 
drants for  the  use  of  the  city. 

Writ  allowbd. 


49  337 
51  37 
61    774 


Btatb  of  Nebraska,  ex  ret..  City  Water  CJompant,  v. 
City  of  Kearney  et  al. 

FiLXD  FsBBUABT  16, 1897.    No.  872S. 

L  Btatutas:  Conbtructiox.  A  leglslatiye  enactment  will  be  oonstmed 
to  openiB  only  prospectively,  unless  the  intuit  of  the  legisUttnre 
to  the  contrary  is  plainly  expressed. 

1 :  MuiaciPAi.  Cobpobations:  Taxes:  Watkb  Gompaiiibs.   ffeltf. 

That  that  portion  of  the  act  approyed  March  31, 1887,  entitled  "An 
act  to  amend  section  69  of- article  1  of  chapter  14  of  the  Compiled 
Statutes  of  Nebraska,  and  to  repeal  said  section"  (Session  Laws, 
1887,  p.  291,  ch.  12),  which  provides  that  a  city  of  the  second  class 
w  village  may  enact  an  ordinance  providing  for  the  levying  of  a 
tax  not  exceeding  seven  mills  on  the  assessed  valuation  in  any  one 
year  "to  pay  for  water  furnished  sucdi  city  or  village  under  con- 
tract" has  no  retrospective  operation. 

Reheakino  of  case  reported  in  49  Neb.,  326. 

MarHon  d  Marston  and  Kennedy  d  Learned^  for  relator. 

William  Ouslinj  contra. 

Norval,  J. 

An  opinion  was  filed  in  this  case  October  7,  1896,  the 
same  being  reported  in  49  Neb.,  325.  On  application  of 
relator  a  rehearing  was  granted  and  the  cause  has  been 
again  submitted  for  adjudication. 

In  1886  the  city  of  Kearney  granted  a  franchise  to  the 
American  Water- Works  &  Guarantee  Company  for  the 
eonstmction  and  operation  of  a  system  of  water-works  in 
26 
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said  city  for  a  specified  period,  and  at  the  same  time  con- 
tracted with  said  company  for  supplying  water  to  the 
city  during  said  period  at  a  certain  sum  each  for  the 
use  of  45  hydrants.  The  contract  also  reserved  to  the 
city  the  right  to  require  an  extension  of  the  pipe  lines  at 
any  time  by  the  company  and  an  increase  in  the  number 
of  hydrants,  and  fixed  the  sum  to  be  paid  as  rental  for  the 
same.  In  pursuance  of  this  provision,  106  additional  hy- 
drants were  placed  in  1888.  The  law  in  force  govern- 
ing cities  of  the  class  to  which  Kearney  belonged  at 
the  time  the  franchise  was  granted  authorized  such  city 
to  contract  for  the  furnishing  of  water  to  the  munici- 
pality, but  limited  the  levy  of  tax  which  could  be  im- 
posed for  the  payment  of  water  furnished  the  city  "to 
an  amount  not  exceeding  five  mills  on  the  dollar  in  any 
one  year,"  etc.  (Session  Laws,  1885,  p.  168,  ch.  20,  sec.  3; 
Compiled  Statutes,  1885,  ch.  14.)  Subsequently,  but  be- 
fore the  106  additional  hydrants  were  put  in,  the  legis- 
lature of  1887  so  amended  the  law  as  to  permit  the  levy 
of  a  tax  not  exceeding  seven  mills  in  any  one  year  to  pay 
for  water  supplied  the  city  under  contract  (Session 
Laws,  1887,  p.  291,  ch.  12.)  A  levy  of  five  mills  on  the 
dollar  on  the  present  assessed  valuation  of  the  taxable 
property  of  the  city  of  Kearney  being  insufficient  to  pay 
relator  the  amount  due  it  annually  for  hydrant  rentals, 
it  was  insisted  on  the  former  hearing  that  the  writ  should 
issue  commanding  a  seven-mill  levy,  instead  of  five  mills, 
at  least  to  pay  the  rental  on  the  106  hydrants  constructed 
in  1888.  This  contention  was  denied  in  the  former  de- 
cision for  the  reasons  that  the  legislation  of  1887  relating 
to  the  levy  of  taxes  for  water  supply  was  not  applicable, 
since  it  did  not  operate  retrospectively,  but  prospectively 
merely,  and  that  the  amendment  of  1887  could  not  apply 
to  contracts  for  water  rentals  made  prior  thereto,  as  to 
do  so  would  impair  the  obligation  of  contracts.  Those 
propositions  alone  and  their  application  to  the  case  at 
bar  we  are  now  asked  to  consider. 

It  is  a  well  recognized  rule  in  the  construction  of  stat* 
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utes  that  a  law  will  not  be  given  a  retrospective  operation, 
unless  that  intention^has  been  manifested  by  the  most 
clear  and  unequivocal  expression.    {Smith  v.  Auditor-Oen- 
eral,  20  Mich.,  398;  City  of  Oakland  v.  Whipple^  44  Cal.,  305; 
In  re  Tuller,  79  111.,  99;  City  of  Chicago  v.  Rumsey,  87  111., 
348;  Tetmey  v.  Foote,  95  111.,  99;  People  v.  Peacock,  98  111., 
172;  Fuller  v.  City  of  Ch^aud  Rapids,  40  Mich.,  395;  Borr- 
man  v.  Schober,  18  Wis.,  459.)     We  do  not  understand 
that  counsel  for  relator  question  the  soundness  of  the 
foregoing  principle,  but  they  deny  that  it  has  any  applica- 
tion to  the  case  in  hand;  that  the  levy  of  a  seven-mill  tax 
can  be  enforced  without  giving  the  amendment  of  1887  a 
retro8i)ective  operation.     This   argument   is   predicated 
upon  the  fact  that  the  system  of  water-works  was  ex- 
tended, and  the  106  additional  hydrants  were  furnished, 
subsequent  to  the  1887  amendment,  which  in  our  view 
was  and  is  wholly  an  unimportant  feature  of  the  case. 
The  important  and  controlling  consideration  is,  When 
was  the  contract  entered  into  under  which  the  enlarge- 
ment of  the  system  of  water-works  was  made?    The  ordi- 
nance granting  the  franchise  was  passed  in  1886,  and  it, 
in  plain  and  unequivocal  language,  provided  for  the  ex- 
tension of  the  system  and  for  the  construction  of  addi- 
tional hydrants  whenever  the  city  deemed  the  same  nec- 
essary, and  it  likewise  fixed  the  price  that  the  city  should 
pay  for  the  same.     The  municipal  authorities  exercised 
this  privilege  reserved  to  the  city,  and  the  additional 
supply  of  water  was  furnished,  it  is  true,  after  the  amend- 
ment of  1887;  nevertheless  all  the  water  was  supplied  the 
city, — ^that  before,  as  well  as  the  quantity  after,  1887, — 
under  and  in  pursuance  of  a  single  contract — one  entered 
into  before  the  amendment  of  1887  was  adopted.    There  is 
absolutely  no  language  in  said  amendment  from  which 
any  inference  can  be  fairly  drawn  that  it  was  the  design 
of  the  legislature  that  its  provisions  should  have  any  re- 
troactive effect,  or  should  apply  to  taxes  levied  in  pay- 
ment for  water  furnished  under  existing  contracts.     Had 
the  106  additional  hydrants  been  put  in  under  a  new  and 
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country  that  quo  warranto  is  the  proper  remedy  to  inquire 
whether  a  municipal  corporation  was  legally  created,  as 
well  as  to  oust  persons  exercising  the  privileges  and  pow- 
ers of  corporate  officers  when  the  municipal  corporation 
has  no  legal  existence.  {State  v.  Uridil^  37  Neb.,  371;  State 
V.  Dimmd,  44  Neb.,  154;  State  v.  Mote,  48  Neb.,  683;  High, 
Extraordinary  Legal  Remedies  [3d  ed.],  sec.  684.)  An  in- 
formation in  the  nature  of  a  quo  warranto^  and  not  a  bill 
for  injunction,  is  the  appropriate  remedy. 

In  2  High,  Injunctions,  sec.  1261,  it  is  said:  "Equity 
is  averse  to  interference  by  injunction  with  the  forma- 
tion of  local  governments  or  municipalities  in  accordance 
with  law.  And  where  proceedings  are  being  had  under 
the  laws  of  a  state  for  the  incorporation  of  a  village,  prop- 
erty owners  within  the  proposed  village  limits  will  not  be 
permitted  to  enjoin  such  organization  because  the  terri- 
tory in  question  does  not  contain  the  requisite  iK>pn- 
lation,  or  because  complainants  would  thereby  be 
subjected  to  burdens  of  local  government  largely  dispro- 
portionate to  the  benefits  accruing  therefrom,  or  upon 
the  ground  of  informality  in  the  proceedings.  Nor  will 
the  relief  be  allowed  in  such  case  upon  the  application 
of  the  attorney  general,  in  behalf  of  the  people  of  the 
state.  And  a  bill  for  an  injunction  cannot  be  main- 
tained to  have  declared  null  and  void  proceedings  for  the 
incorporation  of  a  village  under  an  act  of  legislature  for 
the  incorporation  of  villages,  the  appropriate  remedy  in 
such  a  case  being  by  proceedings  in  the  nature  of  a  quo 
warranto.^^  (See  Beach,  Injunctions,  sec.  1305;  WilUs  v. 
StapelSj  30  Hun  [N.  Y.],  644;  State  v.  Minnerly,  6  T.  &  O. 
[N.  Y.],  318;  People  r.  Clark,  70  N.  Y.,  518;  Lane  v.  MorriU, 
51  N.  H.,  422.)  Although  it  is  not  sought  to  thwart  the 
formation  of  a  city  government  for  Oakland,  the  princi- 
ple underlying  the  above  authorities  is  decisive  of  the 
case  before  us,  since  the  purpose  is  to  prevent  the  election 
of  officers  to  manage  the  affairs  of  the  municipality  on 
the  ground  that  it  has  no  corporate  existence. 

The  decisions  of  this  court  cited  by  plaintiff  do  not  sus- 
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tain  his  contention  that  injunction  is  the  proper  action. 
Doubtless,  an  injunction  will  lie,  in  a  proper  case,  to  re- 
strain a  municipal  officer  from  performing  an  act  in  vio- 
lation of  law,  but  that  is  no  reason  why  an  injunction 
against  such  an  officer  may  be  resorted  to,  when  the  sole 
object  or  purpose  to  be  accomplished  is  to  test  the  validity 
of  the  corporation.  In  the  one  case  a  remedy  at  law  is 
aflForded,  while  in  the  other  equity  alone  can  grant  speedy 
and  adequate  relief. 

It  is  claimed  that  equity  will  enjoin  the  action  of  mu- 
nicipal officers  from  acting  in  excess  of  the  corporate 
power.  Undoubtedly,  as  a  general  rule,  this  is  true;  but 
if  Oakland  contains  more  than  1,000  inhabitants  it  is  an 
incorporated  city,  and  it  was  the  duty  of  the  defendant 
to  call  an  election  for  city  officers.  To  determine  that 
the  defendants  were  about  to  proceed  unlawfully  in  call- 
ing the  proposed  election  would  require  us  to  judicially 
ascertain  whether  Oakland  is  a  village  or  city,  and  that 
cannot  be  done  in  this  form  of  action.  The  judgment 
dismissing  the  petition  is  right,  and  it  is 


Affirmed. 


Albert  W.  CJox,  Administrator,  v.  John  Yeazel  et  al. 

Filed  Octobeb  7, 1896.    No.  6686. 

L  BzacutoTB  and  Administrators:  Actions.  Generally,  an  action  to 
recover  a  debt  payable  to  a  deceased  intestate  must  be  brought  by 
the  administrator  of  the  estate. 


1 : ,    Such  an  action  cannot  be  maintained  by  the  heirs  at 

law,  unless  there  be  no  demands  against  their  decedent  ancestor 
and  there  has  been  no  administration,  or  the  administration  has 
been  closed. 

8. :  .    The  right  of  a  foreign  administrator  to  sue  in  this 

state  is  recognized  by  chapter  23,  section  337,  Compiled  Statutes. 

4. : :  Evidence.    Held,  That  the  verdict  of  the  Jury  is  un- 
supported by  the  evidence. 


57  m 

49    343 
d61    718 
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Error  from  the  district  court  of  Adams  county.    Tried 
below  before  Beall,  J. 

Batty  &  Dungan,  for  plaintiff  in  error. 

TibbetSy  Morey  &  Ferris  and  Bedford  Brotvtij  contra: 
This  action  is  properly  brought  by  plaintiffs  below. 
They  have  legal  capacity  to  bring  this  suit.    Where  an 
estate  has  been  administered  and  all  claims  against  it 
paid,  and  only  one  claim  outstanding  in  its  favor,  which 
the  administrator  is  unwillinj»  to  sue,  and  which  i   i*  a 
number  of  years  he  fails  and  neglects  to  protect,  the  heirs 
can  bring  the  suit.     (Frcticrll  r.  McLemore,  52  Ala.,  124; 
Salter  v.  Salter,  98  Ind.,  522;  Sanders  v.  Moore,  12  S.  W. 
Rep.  [Ark.],  783;  Vanderveer  v.  Alston,  16  Ala.,  494;  Plunk- 
ett  V.  Kelly,  22  Ala.,  655;  Froumer  v.  Johnson,  20  Ala,,  477; 
Marshall  v.  Grow,  29  Ala.,  278;  Amis  v.  Cameron,  55  Ga., 
449;  Needham  v.  OUlette,  39  Mich,  574;  Foote  v.  Foote,  61 
Mich.,  181;  Kilcrease  v.  Shelby,  23  Miss.,  161;  Watson  v. 
Byrd,  53  Miss.,  480;  Ricks  v.  Hilliard,  45  Miss.,  359;  Wright 
V.  Smith,  19  Nev.,  143;  George  v.  Johnson,  45  N.  H.,  456; 
Eibbard  v.  Kent,  15  N.  H.,  516;  Woodman  v.  Bowe,  59  N.  H., 
453;  Begien  v.  Freeman,  75  Ind.,  398;  HoJzm^an  v.  Ifibben^ 
100  Ind.,  338;  Letois  v.  Lyons,  13  111.,  117;  Abbott  v.  People, 
10  111.  App.,  62;   McCkary  v.  Menke,  109  111.,  294;    Wal- 
worth V.  Abel,  52  Pa.  St.,  370;    Weaver  v.  Roth,  105  Pa. 
St,  408-413;    Patterson  v,  Allen,  50  Tex.,  23;    Webster  v. 
Willis,  56  Tex.,  468;  Taylor  v.  Phillips,  30  Vt.,  238;  Babbitt 
V.  Bowen,  32  Vt.,  437;  Richardson  v.  Gooley,  20  S.  Car.,  347; 
Randsl  v.  Dyett,  38  Hun  [N.  Y.],  347;   Wood  v.  Weimar,  104 
U.  S.,  787;  Gooper  v.  Davison,  5  So.  Rep.  [Ala.],  650;  Carter 
V.  Owens,  41  Ala.,  217;    Sullivan  r.  Lawler,  72  Ala.,  68; 
Thomas  v.  White,  14  Am.  Dec.  [Ky.],  56;  Gilbert  v.  Thomas, 
3  Ga.,  575;  Worthy  v.  Johnson,  52  Am.  Dec.  [Ga.],  401;  Pat- 
ton  V.  Gregory,  21  Tex.,  513;  Roger  v.  Kennard,  54  Tex.,  36; 
Hargroves  v.  Thompson,  31  Miss.,  211;  Dorshdmer  v.  Ror^ 
back,  23  N.  J.  Eq.,  46;  Hubbard  v.  Ricart,  23  Am.  Dec.  [Vtl 
202.)  ■*' 
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NORVAL,  J. 

The  case  is  substantially  this:    That  in  1877  James 
Teasel  resided  in  Champaign  county,  Illinois,  and  being 
the  owner  of  considerable  real  estate  in  said  county,  he 
negotiated  a  loan,  secured  by  a  mortgage  thereon,  for 
95,000,  of  which  sum  he  loaned  |3,000  to  his  son,  Abra- 
ham Teazel,  who  then  resided  In  this  state,  to  enable  the 
latter  to  engage  in  the  business  of  banking.     No  note 
was  taken  for  the  |3,000  sent  to  Abraham  Yeazel,  yet  the 
latter  at  various  times  paid  interest  on  the  money,  and 
otherwise  acknowledged  the  validity  of  the  indebtedness, 
but  never  paid  the  principal  to  his  father.     In  1879, 
Jamee  Yeazel  having  become  financially  involved  con- 
v^ed  his  lands  to  his  said  son  Abraham,  who  then  re-' 
sided  at  Hastings,  for  the  purpose  of  placing  the  same 
beyond  the  reach  of  the  creditors  of  the  father.    There 
was  no  consideration  whatever  for  this  conveyance.    In 
1881  Abraham  Yeazel  borrowed  |8,000  and  secured  the 
payment  thereof  upon  the  land  so  conveyed  to  him,  and 
out  of  the  proceeds  arising  from  this  loan  the  $5,000 
mortgage  and  accrued  interest  was  paid  off  and  canceled^ 
and  a  judgment  recovered  against  James  Yeazel  by  an 
Illinois  bank  was  paid,  and  the  balance  of  the  f8,000, 
amounting  to  over  |1,000,  was  paid  over  by  the  mort- 
gagee to  Abraham  Yeazel,  who  retained  the  same.    In 
1886  about  100  acres  of  the  land  was  sold,  and  |3,000  of 
the  consideration  was  applied  on  the  mortgage  last  afore- 
said, a  new  note  for  |6,000,  secured  by  a  mortgage  on  the 
remainder  of  the  land,  was  executed  by  Abraham  Yeazel, 
and  the  balance  of  the  |8,000  loan  was  paid  off.     Various 
other  sums  of  money,  it  is  claimed,  were  loaned  by  James 
Yeazel  to  his  said  son  which  were  never  paid  back.    On 
December  5,  1887,  Abraham  Yeazel  and  wife  conveyed 
the  unsold  portion  of  the  land,  subject  to  the  |6,000  mort^ 
gage,  to  John  Yeazel. in  trust  for  the  children  of  the  said 
James.     In  January,  1888,  the  said  James  Yeazel  died  in- 
testate,  leaving,  him  surviving,  ten  children  and  heirs  at 
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law.  One  White  was  duly  appointed  administrator  by 
the  probate  court  of  Champaign  county,  Illinois,  and 
various  claims  were  allowed  against  the  estate.  Subse- 
quently, the  estate  was  declared  insolvent  Shortly 
thereafter  White  resigned,  and  one  Patrick  Richards  was 
appointed  administrator  de  botiis  non,  who  qualified  as  re- 
quired by  law.  In  1888  an  action  was  brought  by  certain 
of  the  heirs  of  James  Yeazel  in  the  circuit  court  of  Cham- 
paign county  to  obtain  a  partition  of  said  real  estate, 
against  the  resident  heirs  of  the  deceased  and  the  admin- 
istrator de  bonis  natty  but  Abraham  Yeazel  was  not  a  party 
to  the  litigation.  Pending  the  action  certain  of  the  cred- 
itors of  the  deceased  intervened,  and  filed  creditors'  bills 
praying  that  the  deeds  from  James  to  Abraham,  and  from 
Abraham  and  wife  to  John,  be  set  aside  as  fraudulent  as 
to  said  creditors,  and  that  the  real  estate  be  subjected  to 
the  payment  of  their  claims.  The  prayer  of  the  inter- 
venors  was  granted,  and  the  lands  were  sold  in  accord- 
ance with  the  decree.  In  1890  Abraham  Yeazel  died, 
leaving,  him  surviving,  his  widow  and  a  minor  chil  1. 
The  widow  was  appointed  administratrix  of  his  estate 
by  the  county  court  of  Adams  county,  and  subsequently 
Albert  W.  Cox  was  appointed  administrator  de  bonis  iwm 
of  the  estate  of  Abraham  Yeazel,  deceased.  On  January 
8,  1891,  the  defendants  in  error,  as  heirs  of  said  James 
Yeazel,  deceased,  filed  in  the  county  court  of  Adams 
county  a  claim  against  the  estate  of  Abraham  Yeaeel, 
deceased,  for  the  sum  of  f 6,000  on  account  of  moneys  so 
loaned  by  James  to  Abraham.  Objections  to  the  allow- 
ance of  the  claims  were  made,  and  upon  the  hearing  on 
the  testimony  adduced  by  the  claimants  alone,  the 
county  court  disallowed  the  claim.  Prom  this  order  of 
disallowance  the  claimants  appealed  to  the  district 
court,  where  they  filed  a  petition  setting  up  therein^ 
inter  aUay  the  matters  already  detailed.  The  adminis- 
trator demurred  to  the  petition  upon  the  following 
grounds: 

1.  Plaintiffs  have  no  legal  capacity  to  sue. 
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2.  Several  causes  of  action  are  improperly  joined. 

3.  Misjoinder  of  parties  plaintiff. 

4.  The  petition  does  not  state  a  cause  of  action. 

5.  The  several  causes  of  action  are  barred  by  the  stat- 
ute of  limitations. 

The  demurrer  was  overruled  by  the  court,  an  answer 
was  filed  alleging  the  same  defenses  interposed  by  the 
demurrer,  and  others  which  need  not  be  stated  here. 
Claimants  filed  a  reply,  and  upon  a  trial  of  the  issues  to 
a  jury  a  verdict  was  returned  against  the  estate  of  Abra- 
ham Yeazel  for  f 5,215.54,  upon  which  judgment  was  sub- 
sequently rendered.  The  administrator  has  brought  the 
record  to  this  court  for  review. 

Many  interesting  legal  propositions  are  discussed  in 
the  briefs  of  counsel,  but  the  most  important  controverted 
question  presented  by  the  record,  and  the  controlling  one 
in  the  case,  is  whether  the  heirs  of  James  Yeazel  can 
maintain  an  action  to  recover  the  moneys  in  question.  It 
must  be  conceded,  we  think,  that  two  suits  cannot  be  suc- 
cessfully prosecuted  to  collect  the  same, — one  by  the  heirg 
of  the  decedent  and  another  by  the  personal  representa- 
tive. The  question  arises,  then,  in  whose  favor  does  the 
right  of  action  exist?  The  title  to  the  debt  or  chose  in 
action  did  not  vest  in  the  heirs  of  James  Yeazel  immedi- 
ately upon  his  death,  but  passed  to  his  administrator, 
who  is  entitled  to  all  the  personal  property,  rights,  and 
credits  of  the  deceased.  They  are  assets  in  his  hands, 
chargeable  first  with  the  payment  of  the  debts  of  the 
estate  and  costs  and  expenses  of  administration.  It  is 
only  the  residue  of  the  personalty  remaining  after  such 
debts  and  expenses  are  paid  that  descended  to  the  heirs  or 
distributees.  [Crilkey  v.  Hamilton^  22  Mich.,  283;  Babcock 
r.  Boothj  2  Hill  [N.  Y.],  181;  Valentine  v.  Jackson^  9  Wend. 
[N.  Y.],  302;  Rockwell  v.  Saunders,  19  Barb.  [N.  Y.],  473; 
Laurence  v.  Wriyht,  40  Mass.,  128;  White  r.  Ray,  4  Ired. 
[S.  Car.],  14;  Beecher  r.  Buckingham,  18  Conn.,  110;  Neale 
r.  Hagthorp,  3  Bland  Ch.  [Md.],  551.)  If,  then,  the  title  to 
the  personal  assets  of  James  Yeazel  vested  in  his  admin- 
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Istrator,  for  the  purpose  of  collecting  and  disposing  of 
the  same  for  the  benefit  of  the  creditors  and  heirs  or  dis- 
tributees, it  necessarily  follows  that  the  adminiHtrator, 
and  not  the  heirs,  is  the  proper  party  to  bring  this  action 
to  recover  the  debt  in  question. 

The  rule  is  thus  stated  in  ^chouler,  Executors  &  Ad- 
ministrators [2d  ed.],  sec.  239:  "The  title  of  the  executor 
or  administrator,  as  representative,  extends  so  com- 
pletely to  all  personal  property  left  by  the  decedent  as  to 
exclude  creditors,  legatees,  and  all  others  interested  in 
the  estate.  They  cannot  follow  such  property  si>ecif- 
ically  in  the  hands  of  others,  much  less  dispose  of  it; 
but  the  executor  or  administrator  is  the  only  true  repre- 
sentative thereof  that  the  law  will  regard.  The  legal 
and  equitable  title  to  all  the  personal  property  of  the 
deceased,  including  choses  in  action  and  incorporeal 
rights^  vests  in  fact  in  the  executor  or  administrator  as 
against  all  others,  during  the  suitable  period  for  adminis- 
tration, and  he  holds  this  property  as  a  trustee  and 
proper  representative  of  all  parties  interested  therein.'* 
And  at  section  276  the  same  author  says:  "A  payment 
made  by  a  debtor  of  the  estate  to  anyone,  even  to  the  re- 
siduary legatee  or  next  of  kin,  is  a  mispayment,  and  from 
such  person  the  representative  may  recover." 

The  following  authorities,  in  addition  to  those  already 
cited,  sustain  the  doctrine  that  the  heirs  cannot  maintain 
this  action:  7  Am.  &  Eng.  Ency.  of  Law,  sees.  232,  258, 
307,  360;  2  Woemer,  American  Law  of  Administration, 
sec.  322;  Haynea  v.  Harris^  33  la.,  516;  Rhodes  v.  Stout j  26 
la.,  313;  Baird  v.  BrookSy  21  N.  W.  Rep.  [la.],  163;  Uicfc- 
ardson  v.  VaugJian,  23  S.  W.  Rep.  [Tex.],  640;  Varner  v. 
Johnston,  17  S.  E.  Rep.  [S.  Car.],  483;  Highnote  v.  WhUcj 
67  Ind.,  596;  Finnegan  v.  Finnegati,  125  Ind.,  262;  Schouler, 
Executors  &  Administrators,  sees.  239  to  276;  Beattie  v. 
Abercromhie,  18  Ala.,  9;  3  Wait,  Actions  &  Defense^,  238, 
442;  Webster  v.  Tihhifs,  19  Wis.,  438;  LinsenUgler  v.  Gh>ur^ 
ley  J  56  Pa.  St.,  166;  Pope's  Heirs  t?.  Boyd,  22  Ark.,  535; 
Lemon's  Heirs  v.  Rectory  15  Ark.,  436;  Snow  v.  Siioir,  49  Me., 
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159;  Cheely  v.  Wells,  33  Mo.,  106;  Eetchim  v.  Dew,  7  OolcL 
[Tenn.],  532;  Pritchard  v.  Nonrood,  30  N.  E.  Rep.  [Mass.], 
80;  Morse  v.  Claytm,  13  S.  &  M.  [Miss.],  373;  HollotoeU  v. 
Coky  25  Mich.,  345;  Wood  in  v.  Bagley,  13  Wend.  [N.  Y.], 
453;  Marshall  v.  Kingy  24  Miss.,  85;  Allen  v.  Simons,  1  Our- 
tis  [0.  S.  C.  C],  122;  Miller  v.  Eatman,  11  Ala.,  609;  Murphy 
V.  HoHrahany  50  Wis.,  485;  Bradford  v.  Felder,  2  McCJord 
CL  [8.  Cap.],  168;  Cochran  v.  Thompson,  18  Tex.,  652;  Smith 
p.  Denny,  37  Mo.,  20;  Leamm  v.  McGubUn,  82  HI.,  263;  New- 
man v.  Schtoerin,  61  Fed.  Rep.,  865;  Hazelton  t?.  Bogardus,  8 
Wash.,  102;  Ijongacre  v.  Stiver,  35  N.  E.  Rep.  [Ind.],  900; 
Eisenbise  v.  Eisenbise,  4  Watts  [Pa.],  134;  Barlow  v.  Nelson, 
32  N.  E.  Rep.  [Mass.],  359;  Palmer  v.  Green,  63  Hun  [N. 
T.],  6;  Brunk  v.  Means,  11  B.  Mon.  [Ky.],  214. 

The  syllabus  of  Hollowell  v.  Cole,  25  Mich.,  345,  reads  as 
follows:  "A  son  and  sole  heir  of  a  decedent,  upon  whose 
estate  an  administrator  has  been  appointed  and  qualified, 
and  has  not  been  discharged,  has  no  authority  to  enforce 
collection,  in  his  own  name,  of  a  claim  which  had  existed 
in  favor  of  said  decedent  during  her  lifetime,  against  the 
estate  of  another  decedent" 

Connsel  for  plaintiffs  below  concede  the  general  rule  to 
be  that  the  heirs  cannot  sue  for  assets  belonging  to  an 
estate  of  an  intestate,  but  that  such  action  must  be 
brought  by  the  administrator.  They  insist,  however, 
that  this  rule  has  a  general  recognized  exception,  that 
when  it  is  shown  that  the  estate  owes  no  debts  and  that 
no  letters  of  administration  have  been  granted,  the  title 
to  the  personal  property  and  choses  in  action  passes  to 
the  heirs  and  they  may  sue  to  recover  the  same,  and  dis- 
tribute the  assets  among  themselves  without  the  expense 
of  administration.  That  such  doctrine  exists  and  is 
abundantly  sustained  by  the  authorities,  cannot  be 
doubted.  Where  there  are  no  liabilities  or  debts  against 
the  estate  of  an  intestate,  there  is  no  necessity  for  in- 
creasing the  expense  of  administration,  and  in  such  case 
the  heirs  may  maintain  an  action  to  recover  a  debt  owing 
the  estate.    But  the  rule  invoked  by  counsel  is  not  appli- 
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cable  to  this  record.  The  petition,  as  well  as  the  proof, 
shows  that  when  the  claim  was  filed  by  the  heirs  a^nst 
the  estate  of  Abraham  Yeazel,  there  was  a  qualified  and 
acting  administrator  of  the  estate  of  James  Yeazel,  de* 
ceased.  His  estate  had  not  been  fully  settled,  nor  is  it 
alleged  that  even  the  costs  of  administration  have  been 
paid;  hence,  the  administrator,  and  not  the  heirs,  had  the 
right  to  recover  the  debts  due  his  intestate.  The  fact 
that  more  than  a  year  subsequent  to  the  bringing  of  this 
action  the  administrator  de  bonis  non  was  discharged  ib 
unimportant  and  has  no  bearing  upon  the  issues.  The 
case  must  be  determined  upon  the  rights  of  the  parties 
when  the  proceedings  were  instituted.  At  that  time  the 
heirs  had  no  right  of  action.  The  fact  that  they  after- 
wards acquired  title  to  the  assets  of  their  father,  if  it  be 
a  fact,  by  the  discharge  of  the  administrator  de  hotm  non, 
could  not  help  them  in  this  action.  They  could  no  more 
maintain  a  suit  by  reason  of  an  after-acquired  title  or 
right  than  could  a  plaintiff  recover  upon  a  promissory 
note  to  which  he  had  no  title  when  he  brought  his  action 
thereon,  but  which  obligation  he  subsequently  purchased 
from  the  original  owner.  If  the  administrator  de  bonis 
non  of  the  estate  of  James  Yeazel  failed,  neglected,  and  re- 
fused to  take  any  steps  to  collect  this  claim,  as  is  now  in- 
sisted, the  heirs  should  have  had  him  removed  before 
bringing  this  suit  If  the  claim  was  lost  by  his  neglect, 
they  have  their  remedy  against  him  upon  the  bond.  It 
is  true,  no  administrator  of  the  estate  of  James  Yeazel, 
deceased,  was  ever  appointed  in  this  state,  but  this  cannot 
aid  the  plaintiffs  below,  since  the  right  of  a  foreign  ad- 
ministrator to  sue  in  this  state  is  recognized  by  statute. 
(Compiled  Statutes,  ch.  23,  sec.  337.) 

It  is  argued  that  the  question  whether  the  heirs  have 
the  right  to  prosecute  the  suit  is  not  before  us  for  review, 
since,  after  demurring  to  the  petition  on  the  ground 
that  plaintiffs  have  no  legal  capacity  to  sue,  the  defend- 
ant did  not  stand  upon  his  demurrer,  but  filed  an  answer* 
Conceding  that  answering  and  going  to  trial  constituted 
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a  waiver  of  the  first  ground  of  demurrer,  the  defendant 
did  not  thereby  waive  the  fourth  objection  therein  stated, 
namely,  that  the  petition  fails  to  state  a  cause  of  action 
in  favor  of  the  plaintiffs.  This  defect  or  objection  is  al- 
ways available,  and  is  not  lost  by  answering  after  the 
overruling  of  a  demurrer.  The  petition  on  its  face,  as 
well  as  the  evidence  adduced,  discloses  that  an  adminis- 
trator de  bonis  non  of  the  estate  of  James  Yeazel  had  been 
appointed  and  qualified  prior  to  the  filing  of  this  suit  and 
that  he  had  not  been  discharged.  So  that  the  petition 
and  the  proofs  make  out  a  cause  of  action  in  his  favor, 
and  not  any  liability  in  favor  of  the  heirs.  See  authori- 
ties heretofore  cited.  The  verdict  is  therefore  contrary 
to  the  evidence.  The  conclusion  reached  makes  it  ua- 
necessary  to  consider  the  other  points  argued  in  the  brief. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  Bemandbd. 


John  Rath  v.  Henry  Zembleman. 

FiLBD  OOTOBEB  7, 1896.     No.  6811. 

tarfaoe  Water:  Drainage:  Damages:  Tbiai.:  Admissionb.  Ih  an  ao* 
tion  for  damages  alleged  to  have  been  caused  by  the  drainage  of 
surface  water  from  a  pond  on  defendant's  land  Into  a  draw,  by 
which  said  water  was  conducted  to  and  across  the  land  of  plaintifT, 
an  admission  by  plaintiff  that  the  draw  was  a  natural  waterway 
and  had,  since  his  ownership  of  the  land  claimed  to  have  been 
damaged,  been  such  a  waterway,  and  that  the  water  generally 
from  that  portion  of  the  country  had  flowed  through  this  ravine, 
precluded  the  possibility  of  a  recovery  of  damages  for  the  destruc- 
tion of  the  grass  in  the  bed  of  such  draw  on  his  premises  caused 
by  the  additional  flowage  resulting  from  the  aforesaid  drainage. 

Error  from  the  district  court  of  Fillmore  county. 
Tried  below  before  Hastings,  J. 


John  Barahffj  for  plaintiff  in  error. 
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Kyan,  C. 

This  action  was  brought  by  fhe  plaintiff  in  error  for 
the  recovery  of  damages  which  he  alleged  he  had  sus- 
tained by  the  defendant  draining  a  pond  in  such  a  man- 
ner that  the  water  therefrom  ran  across  the  premises  of 
the  plaintiff.  Between  the  drained  land  and  that  alleged 
to  have  been  injured  there  was  a  meandering  draw  of  the 
length  of  between  three  and  four  miles.  After  a  rainfall 
the  flowage  of  water  through  this  draw,  it  was  alleged^ 
was  increased  to  and  through  the  plaintiff's  land, 
whereby  on  one  occasion  his  hay  in  such  draw  was  de- 
stroyed. For  its  value  this  action  was  brought  before  a 
justice  of  the  peace  of  Fillmore  county,  from  whose  judg- 
ment there  was  an  appeal  to  the  district  court,  wherein 
there  was  a  verdict  and  judgment  in  favor  of  the  de- 
fendant. 

On  the  trial  it  was  admitted  by  the  plaintiff,  in  open 
court,  that  the  draw  through  which  the  water  flowed 
from  the  defendant's  land  to  and  across  plaintiff's,  was 
a  natural  waterway  running  from  Clay  county,  and  that 
it  had  been  such  ever  since  plaintiff  had  occupied  his 
premises,  and  that  the  waters  from  that  country  were 
drained  through  this  ravine  or  draw  and  ran  down 
through  plaintiff's  land.  In  view  of  the  holdings  of  this 
court  since  the  trial  of  this  case,  announced  in  Anheuser- 
Busch  Brewing  Association  v.  Peterson,  41  Neb.,  897,  Mar- 
rissey  v,  Chica^Of  B.  d  Q.  R.  Co.j  38  Neb.,  406,  Lincoln  d  B. 
H.  R.  Co.  V.  Sutherland,  44  Neb.,  526,  City  of  Beatrice  v. 
Learj/j  45  Neb.,  149,  and  Jacobson  v.  Van  Boening,  48  Neb., 
80,  the  plaintiff  in  no  event  could  have  recovered  damages 
in  the  face  of  his  admissions  as  to  the  flowage  and  the 
character  of  the  waterway  which  it  followed.  The  judg- 
ment of  the  district  court  is,  therefore. 

Affirmed. 
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Farmers  Loan  &  Trust  Company  v.  Z.  T.  Funk. 

Filed  Octobeb  7, 1896.    No.  6820. 

L  Gonstltiitional  Law:  Cobpobations:  Liabilitt  of  Stockholdebs. 
The  provisioiiB  of  section  7,  article  11,  of  the  constitution  of  Ne- 
braska, designated  "Corporations/'  that  "every  stockholder  in  a 
banking  corporation  or  institution  shall  be  indiyidually  responsi- 
ble and  liable  to  its  creditors  over  and  above  the  amount  of  stock 
by  him  held  to  an  amount  equal  to  his  respective  stock  or  shares 
so  held,  for  all  its  liabilities  accruing  while  he  remains  such  stock- 
holder/' are  enforceable  without  special  supplementary  statutory 
enactments. 

1  Corporatioxui:  LiABiLrrT  of  Stockholdebs:  AdnoN  bt  CBBDrroB. 
The  special  individual  liability  of  a  stockholder  in  a  banking  cor- 
poration or  institution,  superadded  to  his  ordinary  liability  by  the 
above  quoted  section  of  the  constitution,  is  for  the  creation  of  a 
trust  fund  for  the  benefit  of  all  creditors  of  the  banking  corpora- 
tion or  institution  in  which  stock  is  held,  and  an  action  to  render 
available  such  liability  must  be  prosecuted  by  one  creditor  of  such 
corporation  or  institution  for  the  benefit  of  all  other  creditors,  or 
by  the  receiver  of  such  corporation  or  institution  when  there  is  a 
receiver. 

IL  Banks  and  Banking:  LLABiLriT  of  Stockholdebs:  Enfoboehent. 
The  requirements  of  section  4,  article  11,  designated  "Miscellane- 
ous Corporations,"  of  the  constitution,  that,  before  enforcement  of 
individual  liability  of  stockholders,  there  must  be  judicially  ascer- 
tained the  indebtedness  proposed  to  be  enforced,  and  that  the  as- 
sets of  the  corporation  be  first  exhausted,  held  applicable  to  tbe 
stockholder's  liability  in  banking  corporations  or  institutions  de- 
scribed by  section  7  of  the  same  article. 

Error  from  the  district  court  of  Brown  county.    Tried 
below  before  Bartow,  J. 

The  facts  are  stated  by  the  commissioner. 

Jf. «/.  Siceeley  and  P.  D.  McAndreWj  for  plaintiff  in  error: 

The  following  section  of  the  constitution  is  self-execut- 
ing: '^Every  stockholder  in  a  banking  corporation  or  in- 
stitution shall  be  individually  responsible  and  liable  to  its 
creditors  over  and  above  the  amount  of  stock  by  him  held 
to  an  amount  equal  to  his  respective  stock  or  shares  so 
27 
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held,  for  all  its  liabilities  accruing  while  he  remains  such 
stockholder;  and  all  banking  corporations  shall  publish 
quarterly  statements  under  oath  of  their  assets  and  lia- 
bilities." (Constitution,  sec.  7,  art.  11,  under  "Miscella- 
neous Corporations";  State  v.  Weston,  4  Neb.,  216;  Willis 
V.  St.  Paul  Sanitation  Co.,  50  N.  W.  Rep.  [Minn.],  1110; 
Thomas  v.  Owens,  4  Md.,  189;  Reynolds  v.  Taylor,  43  Ala., 
420;  Miller  v,  Marx,  55  Ala.,  352;  People  v.  Hoge,  55  Cal., 
612;  Hentig  v.  Janies,  22  Kan.,  326;  Fowler  v.  Lamson,  34  N. 
E.  Rep.  [111.],  932.) 

By  filing  its  claim  with  the  receiver,  plaintiff  did  not 
lose  its  right  to  proceed  against  the  stockholders.  {Shell- 
ington  v.  Rowland,  53  N.  Y.,  371;  Sleeper  v.  Goodwin,  67 
Wis.,  579;  First  Nat.  Bank  of  Barre  x\  Hinghnm  Mfg.  Go.y 
127  Mass.,  563;  2  Beach,  Private  Corporations,  sec.  658.) 

The  action  was  properly  brought  by  plaintiff  as  a  cred- 
itor in  its  individual  capacity.  (2  Morawetz,  Private  Cor- 
porations, sec.  869;  1  Cook,  Stock  &  Stockholders,  sec, 
218;  Thompson,  Liability  of  Stockholders,  sec.  341.) 

Plaintiff  concedes  that  this  suit  might  have  been 
brought  in  equity.  Had  that  been  done  it  should  have 
been  for  the  benefit  of  all  the  creditors,  and  perhaps 
against  all  the  stockholders,  but  it  contends  that  it  had  its 
election,  and  when  the  action  is  at  law  it  must  be  by  a 
single  creditor  and  against  a  single  stockholder.  (1  Cook, 
Stock  &  Stockholders,  sec.  220;  First  Nat.  Bank  of  Barre  v. 
Hingham  Mfg.  Co.,  127  Mass.,  563;  Mason  v.  Alexander,  44 
O.  St,  318;  Bank  of  Poughkeepsie  v.  Ibhotson,  24  Wend.  [N. 
T.],  479;  Flour  City  Nat.  Bank  v.  Wechselberg,  45  Fed.  Rep., 
547;  N orris  v.  Johnson,  34  Md.,  485;  Abbey  v.  Orimes  Dry 
Goods  Co.,  24  Pac.  Rep.  [Kan.],  426;  Flash  v.  Conn,  109  U. 
S.,  371;  Kennedy  v.  Gibson,  8  Wall.  [U.  S.],  498;  Casey  v. 
Gain,  94  U.  S.,  673;  Hatch  v.  Dana,  101  U.  S.,  213;  Tnnf 
V.  Little,  101  U.  S.,  216;  Fuller  v.  Ledden,  87  111.,  310;  Mc- 
Carthy V.  Lavasche,  89  111.,  270;  Hull  v.  Burtis,  90  III.,  213; 
Culver  V.  Third  Nat.  Bank  of  Chicago,  64  111.,  528;  Frceland 
V.  McCollough,  43  Am.  Dec.  [N.  Y.],  685,  note  and  cases 
cited.) 


Vol.49]  SEPTEMBER  TERM,  1896.  366 


Farmers  Loan  «&  Trust  Co.  v.  Fonk. 


Plaintiff  was  not  compelled  to  reduce  its  claim  to  judg- 
ment and  exhaust  the  assets  of  the  bank  as  conditions 
precedent  to  suit.     (Terry  v.  Anderamt^  95  U.  S.,  632;  MiUa 
V.  Scott,  99  U.  S.,  29;  Hatch  v.  Dana,  101  U.  S.,  213;  Ma- 
rine d  River  Phosphate  Mining  &  Mfg.  Co.  v.  BradKi/,  105  U. 
S.,  175;  McDonnell  v.  Alabama  Oold  Life  Ins.  Co.,  5  So. 
Bep.  [Ala.],  120;   Flovr  City  Xat.  Bunk  r.  Wrchsclherg,  45 
Fed.  Eep.,  547;  Abbott  v.  Aapinwall,  26  Barb.  [N.  Y.],  202; 
'Perkins  v.  Church,  31  Barb.  [N.  Y.],  84;  Paine  v.  Stewart, 
33  Conn.,  516;  Munger  v.  Jacobson,  99  111.,  349;  Kincaid  v. 
Dunnelle,  59  N.  Y.,  548;  Toucey  v.  Bowen,  1  Biss.  [U.  S.],  81; 
Kennedy  v.  Gibson,  8  Wall.  [U.  S.],  498;   Moses  v.  Oconee 
Bank,  1  Lea  [Tenn.],  398;  Morgan  v.  Lewis,  17  N.  E.  Rep. 
[0.],  558.) 

R.  M.  Logan,  contra: 

An  action  at  law  cannot  be  maintained  by  a  creditor 
against  an  individual  stockholder  to  enforce  the  statutory 
liability  for  corporate  debts;  but  if  such  an  action  will 
lie,  plaintiff  must  reduce  its  claim  to  judgment  and  ex- 
haust the  assets  of  the  bank  as  conditions  precedent. 
{Coleman  v.  White,  14  Wis.,  762;  Sleeper  r.  Goodvnn,  31 
N.  W.  Rep.  [Wis.],  355;  HaiTis  v.  First  Parish  of  Dor- 
chester, 23  Pick.  [Mass.],  112;  Smith  v.  Huckabee,  53  Ala., 
191;  Baker  v.  Atlas  Bank,  9  Met.  [Mass.],  182;  Crease  v. 
Babcock,  10  Met.  [Mass.],  525;  Spear  v.  Grant,  16  Mass.,  9; 
Spence  v.  Shapard,  57  Ala.,  598;  Judson  v.  Rossie  Galena 
Co.,  38  Am.  Dec.  [N.  Y.],  569;  Briggs  v.  Penniman,  18  Am. 
Dec.  [N.  Y.],  454;  Morgan  v.  New  York  R.  Co.,  40  Am.  Dec. 
[N.  Y.],  244;  Wright  v.  McCormack,  17  O.  St.,  86;  Umsted 
V.  Buskirk,  17  O.  St.,  113;  Brovm  v.  Hitchcock,  36  O.  St, 
667;  Pollard  v.  Bailey,  20  Wall.  [U.  S.],  520;  Globe  Pub- 
lishing Co.  V.  State  Bank  of  Nebraska,  41  Neb.,  175.) 

J.  A.  Gallaher,  also  for  defendant  in  error. 

References:  Belknap  v.  North  American  Life  Ins.  Co.,  11 
Hun  [N.  Y.],  282;  Cole  v.  Knickerbocker  Life  Ins.  Co.,  23 
Hun  [N.  Y.],  255;  Paulsen  v.  Van  Steenbergh,  65  How.  Pr. 
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[N.  Y.],  342;  Stetcart  v.  Lay^  45  la.,  604;  AUen  v.  ClayUm^ 
63  la,,  11;  2  Morawetz,  Corporations,  sec.  748. 

Ryan,  C. 

By  its  petition  filed  in  tlie  district  court  of  Brown 
county  plaintiff  alleged  that  on  the  23d  of  June,  1892,  it 
deposited  in  the  Ainsworth  State  Bank  f5,000,  for  which 
there  was  issued  by  the  bank  its  certificate  of  deposit 
payable  four  months  after  date,  with  eight  per  cent  per 
annum  interest;  that,  with  the  exception  of  two  pay- 
ments, in  the  aggregate  amounting  to  f  3,040,  said  certifi- 
cate was  unpaid,  and  that  after  said  issue  of  its  certifi- 
cate of  deposit  said  bank  had  failed  and  become  ineolv- 
ent,  and  that  by  reason  of  such  failure  and  insolvency 
plaintiff  was  unable  to  enforce  or  collect  said  claim  from 
said  bank.     The  sole  defendant  was  Z.  T.  Funk,  against 
whom  the  following  were  the  only  allegations  contained 
in  the  petition,  to-wit:  "That  on  the  23d  day  of  June, 
1892,  and  at  the  time  the  liability  of  said  bank  to  plaintifF 
was  incurred,  as  hereinbefore  alleged,  the  defendant,  Z. 
T.  Funk,  was  a  stockholder  in  said  Ainsworth  State 
Bank  and  at  said  time  held  therein  one  share  of  stock  of 
the  total  par  value  of  one  hundred  dollars.*'    Following 
the  above  described  and  quoted  allegations  there  was  a 
prayer  for  judgment  in  the  sum  of  flOO  and  interest 
against  Mr.  Funk.     There  were,  in  effect,  denials  of  the 
averments  of  the  petition,  followed  by  allegations  that 
for  the  State  Bank  of  Ainsworth  a  receiver  had  been  ap- 
pointed before  this  action  was  brought,  and  that  plain- 
tiff, on  the  9th  day  of  January,  1893,  had  filed  the  claim 
sued  on  in  this  action  and  that  said  claim  was  still  in 
the  hands  of  said  receiver  pending  adjudication  by  him. 
It  was  also  answered  that  there  were  sufficient  assets  to 
pay  the  bank^s  indebtedness  which  the  receiver  was  en- 
deavoring to  collect,  and  that  no  suit  could  be  maintained 
till  the  assets  of  the  bank  were  exhausted,  and  that 
neither  a  judgment  had  been  rendered  nor  an  execution 
issued  against  said  bank  when  this  action  was  brought. 
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By  reply  there  was  a  denial  of  each  averment  of  the  an- 
Bwer  except  that  a  receiver  had  been  appointed  for  the 
hsmky  which  alleged  fact  was  admitted.  On  the  trial  the 
proofs  were  that  the  assets  of  the  bank  had  not  been  ex- 
hausted and  the  receiver,  being  sworn  as  a  witness,  in 
his  testimony  estimated  that  when  realized  said  assets 
would  enable  him  to  pay  about  ten  per  cent  of  the  in- 
debtedness of  the  bank.  It  was  further  shown  that  no 
judgment  had  been  rendered  and  of  course  no  execution 
had  ever  been  issued  against  the  bank  on  plaintiff's 
claim.  There  was  a  judgment  in  the  district  court  for 
the  defendant  and  this  error  proceeding  is  prosecuted  by 
the  plaintiff  for  its  reversal. 

In  regard  to  the  necessity  of  a  judgment  to  establish 
the  amount  of  its  claim  against  the  bank  plaintiff  insists 
that  it  was  sufficient  for  this  purpose  to  file  its  claim 
with  the  receiver  of  the  bank.  The  interest  which  this 
contention  might  elicit  is  wholly  destroyed  by  the  consid- 
eration that  by  its  reply  plaintiff  denied  certain  aver- 
ments of  the  answer,  among  which  was  one  that  his 
claim  was  filed  as  the  plaintiff  now  in  argument  assumes 
it  was.  What  effect  this  filing  would  have  had  in  a 
proper  case  we  cannot  therefore  determine. 

In  Olobe  Publishing  Co.  v.  State  Bank  of  Nehraskay  41 
Ifeb.,  175,  there  was  quoted  section  4,  article  11,  of  the 
constitution  of  this  state,  of  which  the  provisions  are  as 
follows:  "In  all  cases  of  claims  against  corporations  and 
joint  stock  associations,  the  exact  amount  justly  due 
shall  be  first  ascertained,  and,  after  the  corporate  prop- 
erty shall  have  been  exhausted,  the  original  subscribers 
thereof  shall  be  individually  liable  to  the  extent  of  their 
unpaid  subscription  and  the  liability  for  the  unpaid  sub- 
scription shall  follow  the  stock."  Following  the  above 
quotation  was  this  language:  "The  word  ^ascertained' 
in  this  provision  we  take  to  mean  ^judicially  ascertained,' 
and  to  'judicially  ascertain'  the  amount  due  from  a  cor- 
poration to  a  creditor  means  to  have  the  finding  and 
judgment  or  decree  of  a  court  as  to  such  amount.     Such 
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an  ascertainment  of  a  debt  due  from  a  corporation  could 
be  ascertained,  and  ascertained  only,  within  the  meaning 
of  this  constitution,  in  a  suit  brought  by  a  creditor  of  a 
corporation  against  it,  not  against  the  stockholders 
thereof,  nor  against  the  stockholders  and  corporation 
jointly.  The  expression  in  the  constitutional  provision 
just  quoted  above,  *that  after  the  corporate  property 
shall  have  been  exhausted,'  means  exhausted  by  judicial 
proceedings;  that  is,  when  executions  issued  on  judg^ 
ments  or  decrees  rendered  against  corporations  shall  be 
returned  unsatisfied.  This  constitutional  provision  is 
the  supreme  law  of  the  land  and  we  are  not  at  liberty 
nor  desirous  of  evading  it  or  construing  it  away.  We 
think,  therefore,  that  the  creditors  of  a  de  jure  corpora- 
tion have  no  right  of  action  against  the  stockholders 
thereof  until  they  have  reduced  their  claims  against  the 
corporation  to  judgment  and  until  an  execution  issued 
upon  such  judgment  has  been  returned  wholly  or  in  part 
unsatisfied.  It  follows  from  this  that  a  creditor's  cause 
of  action  against  the  stockholders  of  a  corporation  under 
said  section  136  would  not  accrde  until  such  creditor  had 
sued  the  corporation  for  the  corporate  debt,  obtained  a 
judgment  thereon,  and  an  execution  issued  on  such  judg- 
ment had  been  returned,  at  least  in  part,  unsatisfied." 

Counsel  for  plaintiff  concede  that  the  above  construc- 
tion is  proper  as  applied  to  section  136,  chapter  11,  Gten- 
eral  Statutes,  1873,  which  prescribed  a  penalty  for 
failure  to  publish  notice  of  incorporation,  but  criticises 
the  general  language  used  as  to  the  ascertainment  of  the 
amount  due  and  exhausting  the  corporate  property,  as 
not  being  applicable  to  banking  corporations.  It  is  also 
insisted  by  plaintiff  that  the  receiver  was  not  the  proper 
party  to  bring  this  action,  and  that  any  creditor  of  the 
bank,  for  himself  alone,  to  the  extent  of  his  being  such  a 
creditor,  had  a  right  of  action  against  any  shareholder 
to  an  amount  equal  to  the  par  value  of  such  sharehold- 
er's stock  in  the  bank.  In  line  with  its  above  noted  criti- 
cism of  the  language  quoted  from  Olobe  Publishing  Go.  v. 
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State  Bank  of  Nebraska  it  is  argued  that  neither  judgment 
nor  issue  and  return  of  execution  was  an  indispensable 
condition  precedent  These  questions  we  shall  now  con- 
sider as  general  propositions,  in  view  of  the  facts  already 
stated. 

Section  7,  article  11,  designated  "Corporations,"  of  the 
constitution  is  in  this  language:  "Every  stockholder  in  a 
banking  corporation  or  institution  shall  be  individually 
responsible  and  liable  to  its  creditors  over  and  above  the 
amount  of  stock  by  him  held,  to  an  amount  equal  to  his  re- 
spective stock  or  shares  so  held,  for  all  its  liabilities  accru- 
ing while  he  remains  such  stockholder,  and  all  banking 
corporations  shall  publish  quarterly  statements  under 
oath  of  their  assets  and  liabilities."  The  liability  of  a 
stockholder,  individually,  for  an  amount  equal  to  the  par 
value  of  his  stock  requires  no  supplementary  statutory 
legislation  to  render  it  effective  and  we  must  therefore 
enforce  this  liability  under  constitutional  provisions, 
statutory  enactments,  and  legal  principles  of  general  ap- 
plication. (State  V.  Weston,  4  Neb.,  216;  In  re  Petitian  of 
Atti/mey  General,  40  Neb.,  402.) 

At  common  law,  stockholders  in  a  corporation  proper 
were  not  personally  liable  for  its  debts.  Quite  early  in 
the  history  of  this  country  there  were  frequently  inserted 
in  the  charters  of  corporations  provisions  fixing  the  indi- 
vidual liability  of  stockholders  in  certain  contingencies. 
When  there  were  presented  cases  in  which  it  was  sought 
to  render  effective  these  special  provisions,  the  courts 
differed  among  themselves  as  to  the  nature  of  this  lia- 
bility, the  character  of  the  fund  arising  from  it,  the  per- 
sons entitled  to  sue,  and  the  manner  in  which  the  action 
should  be  brought.  These  four  matters  of  difference,  on 
examination,  will  be  found  to  depend  on  one  question,  and 
that  is  whether  this  liability  is  to  be  deemed  to  have  been 
created  for  the  purjwse  of  raising  a  trust  fund  for  the 
payment  of  the  debts  of  the  corporation,  or  whether  it 
created  the  relation  of  debtor  and  creditor  directly  be- 
tween a  creditor  of  the  corporation  and  one  of  its  stock- 
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holders.  If  the  fund  derived  from  this  liability  should 
be  deemed  a  trust  fund  of  the  nature  suggested,  it  natu- 
rally resulted  that  an  equitable  action  was  recognized  as 
proper,  with  its  concomitants  of  parties,  beneficiaries, 
and  relief.  One  of  the  first  cases  involving  these  ques- 
tions was  one  which  is  regarded  as  the  leading  case  in 
favor  of  the  view  that  an  action  at  law  by  a  corporation 
creditor  would  lie  to  charge  a  stockholder  personally. 
(Bank  of  Poughkeepsie  v.  Ibbotsm,  24  Wend.  [N.  Y.],  473.) 
The  liability  sought  to  be  enforced  in  this  case  was  for  all 
debts  due  and  owing  by  the  company  at  the  time  of  its 
dissolution.  Nelson,  C.  J.,  in  delivering  the  opinion  of 
the  court,  said:  "It  has  been  repeatedly  held  that  the 
dissolution  here  spoken  of,  in  order  to  subject  the  share- 
holder, may  be  shown  short  of  judicial  proceedings  for 
that  purpose.  Having  ceased  to  act,  and  being  without 
funds  and  indebted,  it  is  to  be  deemed  dissolved  so  far  as 
to  give  the  remedy  to  the  creditor.  (19  Johns  R.,  456; 
Hopk.,  300;  8  Cowen,  387.)  This  dissolution  sub  modo 
being  proved,  the  liability  of  the  stockholder,  as  declared 
by  the  act,  becomes  absolute;  and  I  see  no  valid  objection 
to  the  enforcement  of  it  in  a  court  of  law."  Later  in  this 
opinion  it  was  said :  "It  was  made  a  question  in  the  sev- 
eral cases  above  referred  to  whether  the  suit  in  equity 
could  be  maintained,  on  the  ground  of  a  remedy  at  law; 
the  answer  given  confirms  the  view  we  have  taken — it  is 
that  the  creditor  is  entitled  to  contribution  from  all  stock- 
holders if  requisite  to  the  satisfaction  of  his  debt,  and 
that  numerous  suits  might  become  "necessary.  To  avoid 
this  he  may  resort  to  that  court.  The  creditors,  if  more 
than  one,  may  also,  it  seems,  if  they  apprehend  a  defi- 
ciency in  the  fund,  enforce  in  equity  a  pro  rata  distribu- 
tion. (8  Cowen,  392.)  But  it  must  be  at  their  election." 
It  is  clear  that  the  circumstance  that  no  judicial  proceed- 
ing was  necessary  to  entitle  a  creditor  of  the  corporation 
to  proceed  against  one  of  its  shareholders  somewhat  in- 
fiuenced  the  court,  in  the  above  case,  to  hold  that  a  suit 
at  law  might  be  maintained  by  the  creditor  against  the 
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Stockholder.  Moreover,  it  is  clear  that  the  liability  of 
the  stockholder  to  the  corporation  creditor  waa  regarded 
as  primary  and  not  in  any  degree  secondary.  These  con- 
siderations govern  the  cases  which  support  the  view  that 
an  action  at  law  may  be  maintained  by  a  corporation 
creditor  against  one  of  the  stockholders  to  enforce  an  in- 
dividual liability  imposed  by  the  statute.  (Vick  v.  LcmCy 
56  Miss.,  681;  Fuller  v.  Leddetiy  87  111.,  310;  N orris  v.  John- 
Sony  34  Md.,  485;  Qrund  v.  Tucker y  5  Kan.,  70.)  It  is  no- 
ticeable that  while  these  courts  have  said  that,  an  action 
at  law  may  be  prosecuted  by  an  individual  creditor 
against  a  stockholder,  it  has  never  been  denied  that  a 
proceeding  in  equity  might  be  maintained — indeed,  in 
nearly  all  the  cases  this  right  of  election  is  expressly 
recognized. 

It  has  been  held  by  other  courts  that  the  liability  of  the 
individual  stockholder  could  be  made  available  only  in  a 
court  of  equity.  (Pollard  v.  Batfey,  20  Wall.  [U.  S.],  526; 
Homer  v.  Henningy  93  XJ.  S.,  228;  Allen  v.  Amoldy  31  AtL 
Rep.  [R.  I.],  268;  Unisted  v.  BusJcirky  17  O.  St.,  113;  Crease 
V.  Babcocky  10  Met  [Mass.],  525;  Tradesman  Publishing  Co. 
V.  Knoxville  Car-Wheel  Co^  32  8.  W.  Rep.  [Tenn.],  1097; 
Coleman  v.  WhitCy  14  Wis.,  762.) 

The  case  of  Mills  v.  Scotty  99  XJ.  S.,  25,  was  cited  by 
plaintiff  as  sustaining  his  contention  that  an  action 
might  be  brought  at  law  by  an  individual  creditor  of  a 
corporation  against  one  of  its  stockholders.  A  refer- 
ence to  the  opinion  shows  that  this  action  was  brought 
agreeably  to  the  construction  of  the  statutes  of  Georgia 
adopted  by  the  supreme  court  of  that  state,  and  that  the 
author  of  the  opinion  deferred  to  that  construction,  re- 
marking, however,  that  "Such  liability  may  undoubtedly 
be  enforced  by  a  suit  in  equity,  and  in  many  cases  such 
proceeding  would  seem  to  be  the  only  appropriate  one, 
as  was  held  in  this  court  in  Pollard  v.  Bailey y  20  Wall., 
520."   (See,  also,  Terry  v.  Tubman,  92  U.  S.,  156.) 

In  Harnor  v.  Henningy  93  U.  S.,  228,  there  was  under 
consideration  an  act  of  congress  providing  for  the  forma- 


362  NEBRASKA  REPORTS.  [VOL.  49 


Farmers  Loan  &  Trust  Co.  t.  Funk. 


tion  of  corporations  within  the  District  of  Oolnmbia  In 
which  was  the  provision  that  "If  the  indebtedness  of  any 
company  organized  nnder  this  act  shall  at  any  time  ex- 
ceed the  amount  of  its  capital  stock,  the  trustees  of  such 
company  assenting  thereto  shall  be  personally  and  indi- 
vidually liable  for  such  excess  to  the  creditors  of  the  com- 
pany." In  this  case  there  were  cited,  with  approval, 
Pollard  V.  Bailey  and  Ten^f  i?.  Tubman  in  support  of  the 
proposition  that  the  action  should  be  in  equity,  and  we 
therefore-  assume  that  such  is  the  holding  of  that  court 
when  not  controlled  by  state  statutes  and  the  construc- 
tion thereon  placed  by  state  courts. 

From  the  opinion  of  Brickell,  C.  J.,  in  Smith  v.  Huckor 
hee,  53  Ala.,  191,  is  quoted  the  following  language:  "The 
members  of  a  private  corporation,  not  being  personally 
liable  for  corporate  debts,  the  capital  of  the  corporation 
was  the  source  of  its  credit  This  capital,  as  a  fund  for 
the  payment  of  corporate  debts,  embraced  all  the  prop- 
erty, real  and  personal,  of  which  the  corporation  has  the 
beneficial  ownership.  The  subscriptions  of  the  several 
members  to  its  capital  stock,  or  the  acquisitions  from  the 
use  of  the  capital,  were  alike  liable  for  the  payment  of 
corporate  debts.  A  subscription  for  stock  converts  the 
subscriber  into  the  debtor  of  the  corporation  to  the 
amount  subscribed,  and  in  the  event  of  the  insolvency  of 
the  corporation  can  in  equity  be  condemned  to  the  satis- 
faction of  creditors.  In  a  court  of  equity  ^the  stock  and 
other  private  property  of  corporation  is  deemed  a  trust 
fund  for  the  payment  of  the  debts  of  the  corporation;  so 
that  the  creditors  have  a  lien  or  right  of  priority  of  pay- 
ment on  it  in  preference  to  any  of  the  stockholders  of  the 
corporation.  Therefore,  if  a  corporation  is  dissolved  the 
contracts  of  such  corporation  are  not  thereby  deemed 
extinguished,  but  they  survive  the  dissolution  of  the 
corporation.*  (2  Story,  Equity  Jurisprudence,  sec.  1252; 
Wood  V.  Dummer^  3  Mason  [U.  S.],  308;  Mumma  t\  Potomac 
Co.,  8  Pet.  [U.  S.],  281;  Curran  v.  State  of  Arkansas,  15  How. 
[U.  S.],  304;    Paschall  v.   Whitsett,  11  Ala.,  472;    Allen 
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V.  Montgomery  R.  Co.y  11  Ala,,  437.)  When  the  legis- 
lature imposed  on  the  members  of  the  corporation,  in 
the  event  of  its  dissolution,  a  personal  liability  for  cor- 
porate debts  to  the  extent  of  their  stock,  it  was  a  mere 
increase  of  the  security  for  such  debts.  It  was  not  in-, 
tended  to  exempt  from  or  diminish  the  liability  of  the 
fund,  which  a  court  of  equity  regarded  as  pledged  to  the 
payment  of  corporate  debts.  To  this  fund  was  super- 
added the  personal  liability  of  the  members  and  whatever 
should  be  realized  therefrom.  In  a  court  of  equity  only 
was  the  capital  of  the  corporation  treated  as  a  trust  fund 
and  subjected  to  the  payment  of  corporate  debts.  If  the 
fund  could  be  reached  at  law  by  legal  process  against  the 
corporation,  the  remedy  at  law  was  adequate,  and  equity 
would  not  interfere.  Then,  legal  priorities,  dependent 
on  legal  remedies,  would  prevail.  One  creditor  might 
obtain  a  preference  in  payment  over  another.  When,  how- 
ever, a  resort  to  equity  became  necessary  as  the  court 
proceeded  upon  the  ground  of  a  trust  attaching  to  all 
corporate  debts  alike,  equality  was  equity,  and  no  legal 
diligence  would  entitle  one  creditor  to  priority  over  an- 
other.^' Later  in  this  opinion  Brickell,  C.  J.,  said:  **The 
liability  is  single,  distinct  in  amount, — can  it  be  split  up 
into  as  many  several  causes  of  action  as  there  may  le 
creditors?  That  an  entire  or  single  cause  of  action  may 
not  be  divided  or  split  into  several,  is  an  elementary  prin- 
ciple. The  liability  arises  only  on  the  dissolution  of  the 
corporation.  Until  the  dissolution  it  is  contingent 
That  is  the  event  rendering  it  capable  of  enforcement 
On  that  event  it  accrues  for  the  debts  of  the  corporation, 
limited  to  the  extent  of  the  stock.  If  a  suit  is  maintaina- 
ble, which  creditor  shall  be  entitled  to  priority,  he  who 
first  commences  suit  or  he  who,  by  superior  diligence, 
first  obtains  judgment?  Can  the  stockholder,  after  a 
dissolution  of  the  corporation,  when  its  credit  is  im- 
paired, avail  himself  of  its  condition  to  pay  such  cred- 
itors as  he  may  choose  to  prefer  and  thereby  absolve  him- 
self from  a  liability  due  alike  to  all  creditors?    If  he  is 
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liable  to  a  suit  at  law  at  the  instance  of  any  corporate 
creditor  how  can  this  right  be  denied  him?  Can  he 
speculate  in  the  debts  of  the  dissolved  corporation  and 
ayail  himself  of  such  debts  as  he  may  purchase  as  a  set 
.oflf  to  his  liability?  To  what  extent  can  the  set-ofl  be  al- 
lowed— for  the  nominal  value  of  the  debts,  or  the  sum  he 
paid  for  them?  Suppose  the  corporation  really  indebted 
to  him  at  its  dissolution,  can  he  set  off  such  debt  against 
the  action  of  a  creditor  pursuing  a  right  not  derived  from 
the  corporation  and  which  the  corporation  never  had  ca- 
pacity to  enforce  because  it  was  not  due  to  it?  The 
statutory  liability  is  an  additional  security  for  the  cor- 
porate debts,  springing  up  on  the  dissolution  of  a  cor- 
poration, to  which  the  legislature  intended  the  principle 
that  equality  is  equity  should  be  applied.  Any  creditor 
of  the  corporation  suing  for  himself  and  on  behalf  of  all 
other  creditors,  can  in  equity  enforce  it  In  such  suit  all 
rights  and  equities  can  be  fully  adjusted  and  every  cred- 
itor receive  satisfaction  of  his  debt  to  the  extent  to  which 
he  is  entitled.  A  court  of  law  is  incapable  of  this  adjust- 
ment and  therefore  the  remedy  is  in  equity  only." 

In  Wilson  r.  Book^  43  Pac.  Rep.,  939,  the  supreme  court 
of  Washington  had  under  consideration  the  following 
provisions  of  the  constitution  of  that  state,  to-wit: 
"Each  stockholder  of  any  banking  ♦  ♦  ♦  corpora- 
tion ♦  ♦  ♦  shall  be  individually  and  personally  lia- 
ble, equally  and  ratably,  and  not  one  for  another,  for  all 
contracts,  debts,  and  engagements  of  such  corporation  ac- 
cruing while  they  remain  such  stockholders,  to  the  extent 
of  the  amount  of  their  stock  therein,  ♦  ♦  ♦  in  addition 
to  the  amount  invested  in  such  shares."  In  the  opinion 
this  language  was  used:  "The  liability  Is  not  on,  but  for, 
the  contract,  debt,  or  agreement.  That  the  liability  so 
provided  is  in  addition  to  that  flowing  directly  from  the 
holding  of  stock  which  has  not  been  fully  paid  for.  The 
latter,  in  event  of  the  insolvency  of  the  corporation,  is 
held  to  be  a  trust  fund  for  creditors  and  there  is  no  good 
reason  why  the  same  should  not  be  held  as  to  the  former. 
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No  satisfactory  reason  can  be  given  for  holding  one  to 
be  a  trust  fund  and  the  other  not  to  be.  There  is  no  prin- 
ciple by  which  the  two  classes  of  liability  can  be  distin- 
goishedy  further  than  that  one  is  primary  and  the  other 
secondary;  for  while  it  is  true  that  one  can  be  enforced 
by  the  corporation  itself  and  the  other  only  by  creditors, 
yet  they  were  both  created  for  the  benefit  of  the  corpora- 
tion in  carrying  on  its  business  and  to  secure  to  creditors 
the  payment  of  its  obligations.  If  the  liability  which  is 
clearly  primary  must  be  treated  as  a  trusty  fund  for  the 
benefit  of  all  of  the  creditors  of  the  corporation,  greater 
reason  exists  why  a  liability  which  is  secondary  only, 
and  created  entirely  for  the  benefit  of  the  creditors, 
should  likewise  be  treated  as  such  trust  fund.  There  is 
nothing  in  our  constitution  which  defines  the  method  by 
which  this  liability  shall  be  made  available;  hence  the 
method  must  be  determined  by  the  courts,  and  their  aim 
should  be  to  prescribe  one  which  will  accomplish  the  ob- 
ject of  the  provision  with  the  least  inconvenience  to  the 
creditors  without  unnecessary  annoyance  to  the  stock- 
holders. A  method  which  would  allow  a  single  creditor 
to  maintain  an  action  at  law  against  one  or  more  of  the 
stockholders  for  his  own  benefit  would  be  so  unjust  to 
other  creditors  and  might  result  in  such  annoyance  to  the 
stockholders  that  only  the  most  positive  language  would 
justify  the  courts  in  holding  that  the  liability  might  b-.* 
thus  enforced.  So  to  hold  would  enable  one-  creditor  to 
obtain  more  than  his  share  of  the  fund  which  should  be 
derived  from  this  liability.  Not  only  would  such  a  hold- 
ing allow  a  creditor  to  do  this,  but  under  it  a  stockholder 
could  be  subjected  to  a  separate  suit  at  the  instance  of 
each  one  of  the  creditors  of  the  corporation.  ♦  ♦  ♦ 
The  object  of  this  provision  was  to  furnish  to  creditors 
of  certain  corporations  security  which  those  of  other 
kinds  did  not  have.  Stockholders  of  such  corporations 
assumed  a  liability  not  imposed  upon  those  of  other 
kinds.  But  there  is  no  good  reason  for  holding  that  this 
liability  made  them  active  parties  to  the  contracts  of  the 
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corporationB.  The  creditors  as  a  body  wUl  be  as  well, 
if  not  better  protected  if  it  is  held  that  the  stockholders 
are  only  sureties,  and  have  a  right  to  demand  that  the 
creditors  shall  first  attempt  to  enforce  their  clainui 
against  the  principal/^ 

These  free  quotations  have  been  made  from  Smith  v. 
HucJcabee  and  from  Wilson  v.  Book,  because,  uninfluenced 
by  statutory  or  constitutional  provisions,  each  distin- 
guished court  entitled  to  the  credit  of  one  of  these  adjudi- 
cations has  concluded  that  the  liability  of  the  stock- 
holders ought  to  be  enforced  as  a  secondary  liability  by  a 
single  action  in  equity  for  the  benefit  of  all  the  creditors 
of  the  corporation.  In  the  first  of  these  cases  there  was 
considered  the  liability  of  a  stockholder  in  any  corpora- 
tion; in  the  last  it  was  shown  that  the  same  rules  should 
obtain  with  respect  to  a  stockholder's  liability  created 
by  a  constitutional  provision  most  strikingly  resembling 
our  own.  The  reasoning  of  these  cases  is  with  reference 
to  the  rights  both  of  the  creditor  and  the  oftentimes  un- 
fortunate stockholder,  and,  in  view  of  these  rights  as  de- 
fined, we  can  readily  understand  the  purpose  of  the  pro- 
vision of  section  4,  article  11,  designated  "Miscellaneous 
Corporations,"  of  the  constitution  of  this  state,  that  "In 
all  cases  of  claims  against  corporations  and  joint  stock 
associations,  the  exact  amount  justly  due  shall  be  first 
ascertained,  and  after  the  corporate  property  shall  have 
been  exhausted  the  original  subscribers  thereof  shall  be 
individually  liable  to  the  extent  of  their  unpaid  subscrip- 
tion, and  the  liability  for  the  unpaid  subscription  shall 
follow  the  stock,"  supplemented,  where  banking  institu- 
tions are  concerned,  by  the  provisions  of  section  7,  that 
"Every  stockholder  in  a  banking  corporation  or  institu- 
tion shall  be  individually  responsible  and  liable  to  its 
creditors  over  and  above  the  amount  of  stock  by  him 
held,  to  an  amount  equal  to  his  respective  stock  or  shares 
80  held,  for  all  its  liabilities  accruing  while  he  remains 
such  stockholder."  In  each  case  the  special  individual 
liability  is  to  be  used  as  a  trust  fund  for  the  benefit  of  the 
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creditors  of  the  corporation,  as  pointed  ont  in  Wilson  v. 
Booky  and  the  method  by  which  that  fund  is  to  be  created 
is  clearly  indicated  by  the  constitutional  provisions  just 
quoted. 

In  argument  it  was  stated  that  there  could  be  no  ques- 
tion of  the  proposition  that  a  receiver  could  not  maintain 
an  action  for  the  benefit  of  the  creditors  of  the  bank,  and 
in  support  of  this  proposition  there  were  cited  Morawetz, 
(corporations,  section  869,  and  Cook,  Stock  &  Stockhold- 
ers, section  218.  A  reference  to  the  authorities  cited  by 
these  text-writers  discloses  the  fact  that  the  author,  in 
each  instance,  founded  this  proposition  on  the  decisions 
of  those  courts  which  hold  that  the  liability  of  an  indi- 
vidual stockholder  is  to  the  creditors  of  the  corporation, 
and,  therefore,  not  enforceable  as  a  trust  fund  for  the 
benefit  of  all  creditors  of  the  corporation.  It  would  log- 
ically result  from  these  premises  that  a  receiver  could 
not  bring  an  action  against  the  stockholders,  for,  accord- 
ing to  this  theory,  the  actions  must  be  by  creditors  as 
such  in  their  own  right.  Even  in  this,  however,  there  is 
not  a  uniformity  of  views,  for  the  action  in  Stewart  v.  Latfy 
45  la.,  604,  was  by  a  receiver,  although  the  supreme  court 
of  that  state,  under  special  statute,  holds  that  the  action 
must  be  at  law.  The  proper  view  to  be  taken  of  this 
proposition  is  so  well  expressed  in  Wilson  v.  Book^  supray 
that  we  quote  therefrom  the  following  language:  "If  the 
liability  is  secondary  and  for  the  benefit  of  all  the  cred- 
itors, it  is  a  trust  fund  for  the  purpose  of  satisfying  their 
claims.  All  the  other  property  of  an  insolvent  corpora- 
tion is  a  trust  fund  for  the  same  purpose,  and  there  is  no 
reason  why  trust  funds  for  a  single  purpose,  though  de- 
rived from  different  sources,  should  not  be  collected  and 
administered  in  the  same  proceeding.  It  is  conceded 
that  the  appointment  of  a  receiver  for  an  insolvent  cor- 
I>oration  is  the  commencement  of  a  proceeding  to  enforce 
liabilities  of  one  kind,  the  proceeds  of  which  will  consti- 
tute a  trust  fund  for  the  benefit  of  creditors,  and  there 
is  no  good  reason  why  another  should  be  commenced  to 
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accomplish  the  same  purpose  as  to  liabilities  of  another 
kind.  The  receiver,  when  appointed,  takes  possession 
of  all  the  property  of  the  corporation  for  the  benefit  of  all 
its  creditors,  and  it  should  be  held  that  he  has  the  ri^ht, 
under  the  direction  of  the  court,  to  enforce  every  liabilily 
of  whatever  nature  which  the  court  may  find  necessary 
to  fully  protect  the  rights  of  the  creditors.  In  this  way 
all  creditors  will  share  alike  and  the  entire  affairs  of  the 
corporation,  including  the  adjustment  of  the  liabilities 
of  its  stockholders,  will  be  subject  to  the  control  of  the 
court  in  a  single  action  and  unnecessary  delay  and  ex- 
pense prevented/*  The  right  of  the  receiver  to  enforce 
the  liability  of  individual  stockholders  on  behalf  of  the 
creditors  is  based,  in  the  above  opinion,  on  the  fact  that 
such  liability  is  enforced  for  the  realization  of  a  trust 
fund  for  the  benefit  of  all  creditors  of  the  corporation. 
As  has  already  been  noted,  we  cannot  determine  what 
effect  should  be  held  to  follow  the  filing  and  allowance  of 
a  claim,  so  that  this  discussion  by  plaintiff  of  the  neces- 
sity of  a  receiver  applies  only  to  the  contention  of  the 
defendant,  that  the  receiver,  when  there  is  one,  can  alone 
enforce  the  payment  of  the  individual  liability  of  a  stock- 
holder. 

It  follows  from  the  views  expressed  that  plaintiff,  as  a 
creditor  of  the  State  Bank  of  Ainsworth,  had  no  right  to 
maintain  an  action  at  law  in  his  own  right,  against  the 
individual  stockholder  of  the  bank  merely  as  such,  for 
the  collection  of  an  amount  equal  to  the  par  value  of  his 
stock.    The  judgment  of  the  district  court  is  therefore    ' 


Affibmbd. 
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Margarbt  T.  Hendbix  v.  Joseph  Barker  bt  al.        tr  ml 


Filed  October  7, 1896.    No.  6718. 

1.  Vendor  and  Vendee:  Equitt.  In  an  executory  contract  for  the  sale 
of  real  estate  equity  treats  the  vendor  as  the  trustee  of  the  pur- 
chaser and  the  purchaser  as  the  trustee  of  the  purchase  money  for 
the  vendor.  This  rule  rests  upon  the  doctrine  that  equity  c<xl- 
siders  that  done  which  ought  to  be  done. 


:  Contract:   Lien  for  Purchase  Monet.    In  an  executory 

contract  for  the  sale  of  real  estate  the  title  retained  by  the  Tender 
is  security  for  the  payment  of  the  unpaid  purchase  money. 


4v  mi 
eo  ml 


3. : : :  Foreclosure.    In  such  a  contract  the  vendor, 

upon  default  made  by  the  vendee,  may  treat  the  contract  as  an 
ordinary  real  estate  mortgage  and  foreclose  it  as  such. 

4. : : : :  Decree.    Where  a  suit  is  brought  by 

a  vendor  to  foreclose  an  ordinary  contract  for  the  sale  of  real 
estate  as  a  mortgage  the  character  of  the  decree  to  be  rendered 
must  be  determined  by  the  particular  facts  and  circumstances  in 
the  case  and  the  equitable  rights  of  the  parties. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Hopewell,  J. 

Warren  Stcitzler,  for  plaintiff  in  error.  * 

•  B.  N.  Robertson^  contra. 

Ragan,  O. 

On  the  15th  of  March,  1887,  Joseph  and  George  Barker, 
as  parties  of  the  first  part,  and  Margaret  Y.  Hendrix,  as 
party  of  the  second  part,  entered  into  a  contract  in  writ- 
ing, in  and  by  the  terms  of  which  Barker  agreed  to  sell 
and  convey  to  Hendrix  certain  real  estate  situate  in  the 
city  of  Omaha.  Hendrix  on  her  part  agreed  to  pay  for 
said  real  estate  f  2,700,  a  part  of  which  was  paid  on  the 
date  of  the  execution  of  the  contract,  and  the  remainder 
to  be  paid  in  installments  of  ?500  on  the  15th  day  of 
March  of  the  years  1888,  1889,  1890,  and  1891,  the  de- 
ferred installments  to  draw  interest  at  the  rate  of  eight 
28 
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per  cent  per  annum.  The  contract  provided:  "And  the 
said  party  of  the  second  part  does  hereby  ♦  •  ♦ 
covenant,  promise,  and  agree  to  and  with  the  said  parties 
of  the  first  part  *  *  ♦  to  pay  the  residue  of  the  con- 
sideration price  for  said  premises."  There  was  also  in 
said  contract  the  further  provision:  "These  presents  are 
upon  the  express  condition  that  in  case  of  the  failure  of 
the  said  party  of  the  second  part  *  *  *  to  perform 
all  or  either  of  the  covenants  and  promises  on  his  pai-t  to 
be  performed,  then  said  parties  of  the  first  part  •  ♦  • 
shall  have  the  right  to  declare  this  contract  void  and 
thereupon  to  recover  *  *  *  all  the  interest  which 
shall  have  accrued  upon  this  contract  up  to  the  time  of 
declaring  it  void  as  rent  for  the  use  and  occupation  of 
said  premises,  to  hold  and  retain  the  moneys  paid  on  this 
contract  by  said  party  of  the  second  part  as  liquidated 
damages  and  to  take  immediate  possession  of  the  prom- 
ises." Mrs.  Hendrix  failed  to  make  some  of  the  ijay- 
ments  due  from  her  to  Barker  according  to  the  terms  of 
said  contract  and  thereupon  the  Barkers  brought  a  suit 
in  the  district  court  of  Douglas  county  against  Hendrix 
to  foreclose  this  contract  as  an  ordinary  mortgage.  In 
their  petition  the  Barkers  prayed  for  an  accounting  be- 
tween themselves  and  Hendrix  and  for  a  decree  that  un- 
less the  amount  found  due  should  be  paid  within  a  day 
fixed  the  interest  of  Hendrix  in  said  real  estate  might  be 
sold  to  make  and  raise  the  sum  found  due,  and  in  case 
said  real  estate  failed  to  sell  for  a  sufl&cient  amount  to 
pay  the  debt  found  due  to  them  from  Hendrix  that  they 
might  have  a  deficiency  judgment  against  her  for  the  re- 
mainder. The  only  defense  interposed  by  Hendrix  to 
this  action,  if  it  can  be  called  a  defense,  was  that  she 
claimed  she  was  entitled  to  forego  all  claim  against  the 
Barkers  for  payment  that  she  had  made  upon  the  con- 
tract, and  that  they  should  take  possession  of  the  real  es- 
tate and  be  discharged  of  any  liability  to  convey  it  to  her. 
The  court,  however,  treated  the  contract  as  an  ordinary 
real  estate  mortgage  upon  the  premises  and  made  a  find- 
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ing  that  in  default  of  the  payment  of  the  sum  found  due 
within  a  certain  date  that  the  interest  of  Hendrix  in  the 
land  shonld  be  appraised,  advertised,  and  sold  to  make 
and  raise  said  sum  of  money.  Prom  this  decree  Hen- 
drix has  prosecuted  to  this  court  a  petition  in  error. 

1.  The  counsel  for  Mrs.  Hendrix  states  his  contention 
here  as  follows:  "The  plaintiff  in  error  contends  that  the 
court  erred  in  not  entering  a  decree  of  strict  foreclosure 
as  provided  by  the  contract  entered  into  by  the  parties 
and  erred  in  entering  a  decree  ordering  a  sale  of  the 
premises  over  the  offer  of  the  plaintiff  in  error  to  submit 
to  a  forfeiture  and  strict  foreclosure."  But  the  contract 
between  the  parties  does  not  provide  that  Mrs.  Hendrix 
at  her  option  may  waive  her  claim  against  the  Barkers 
for  any  payments  that  she  has  made  on  the  contract  and 
by  releasing  them  from  any  obligations  to  convey  the 
real  estate  to  her  be  thereby  discharged  and  released 
from  the  contract  For  the  court  to  have  entered  such  a 
decree  in  this  case  would  have  been  for  the  court  to  make 
a  contract  for  the  parties  instead  of  enforcing  one  made 
by  themselves.  The  contract  does  provide  that  in  case 
Mrs.  Hendrix  should  make  default  in  any  of  the  pay- 
ments promised  by  her  to  be  made  on  the  contract,  that 
then  the  Barkers,  at  their  option,  may  declare  the  con- 
tract at  an  end,  recover  from  Mrs.  Hendrix  the  interest 
accrued  on  the  deferred  payments  to  the  date  of  declar- 
ing the  contract  at  an  end  and  retain  as  liquidated  dam- 
ages all  payments  made  by  Mrs.  Hendrix  on  the  contract 
and  take  possession  of  the  premises.  Had  the  Barkers 
exercised  or  attempted  to  exercise  this  option  it  may  be 
that  Mrs.  Hendrix  would  be  entitled  to  be  discharged 
from  all  further  liabilities  under  the  contract  But  they 
did  not  exercise  this  option  or  attempt  to.  We  are  not 
prepared  to  say,  notwithstanding  the  terms  of  the  con- 
tract, that  had  the  Barkers  attempted  to  exercise  their 
option  that  a  court  of  equity  at  the  instance  of  Mrs.  Hen- 
drix and  on  her  offering  to  comply  with  the  contract 
would  not  have  interposed  and  stayed  the  forfeiture. 
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But  that  question  is  not  before  us.  //The  character  of  the 
decree  to  be  rendered  in  such  a  case  as  this  must  be  de- 
termined by  the  particular  facts  and  circumstances  in 
each  case,  regard  being  had  to  the  equitable  rights  of  the 
parties  in  the  particular  case.  {Oardels  v.  Kloke,  36  Neb., 
493.Q  Whatever  other  rights  or  remedies  the  Barkers 
may  hkve  had  under  this  contract,  we  are  very  clear  that 
the  rights  and  equities  of  Mrs.  Hendrix  have  not  been 
destroyed  or  infringed  by  the  decree  complained  of.  It 
is  a  well  established  principle  that,  where  a  contract  is 
made  for  the  sale  of  real  estate,  equity  treats  the  vendor 
as  the  trustee  of  the  purchaser  for  the  land,  and  the 
purchaser  as  the  trustee  of  the  purchase  money  for  the 
vendor.  This  doctrine  rests  upon  the  equitable  doctrine 
that  equity  considers  that  done  which  ought  to  be  done. 
(Diyrsey  v.  Hall,  7  Neb.,  460;  Gardels  v.  Klokej  36  Neb.,  493; 
Chirrch  t\  Smithy  39  Wis.,  492;  King  v.  Ruckman,  21  N..  J. 
Eq.,  599;  1  Pomeroy,  Equity  Jurisprudence  [2d  ed.],  sec. 
3«8;  Fitzhugh  v.  Maanoelly  34  Mich.,  138.)  ' 

2.  All  the  authorities  agree  that  in  an  executory  con- 
tract for  the'  sale  of  real  estate  the  vendor  retains  the 
legal  title  to  secure  the  payment  of  the  unpaid  purchase 
money.  In  Church  v.  Smithy  39  Wis.,  492,  the  court  says: 
"The  vendor  of  land  by  an  ordinary  land  contract  holds 
the  legal  title  as  security  for  the  unpaid  purchase  money. 
{Sparks  v.  HesSy  15  Cal.,  186.)  And  in  Graham  v.  McCamp- 
belly  33  Am.  Dec,  126,  the  supreme  court  of  Tennessee 
says:  "We  are  not  able  to  draw  any  sensible  distinction 
between  the  cases  of  a  legal  title  conveyed  to  secure  the 
payment  of  a  debt  and  a  legal  title  retained  to  secure  the 
payment  of  a  debt.  In  both  cases  courts  of  chancery  con- 
sider the  estate  only  as  security  for  the  payment  of  the 
debt,  upon  the  discharge  of  which  the  debtor  is  entitled 
to  a  conveyance  in  the  one  instance  and  a  reconveyance  in 
the  other." 

3.  And  the  authorities  are  harmonious  that  in  an  ex- 
ecutory contract  for  the  sale  of  real  estate  the  vendc  r, 
upon  default  made  by  the  vendee,  may  treat  the  contract 
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as  an  ordinary  real  estate  mortgage  and  foreclose  it  as 
such.  In  Fitzhugh  v.  Maayurelly  34  Mich.,  138,  the  court  said: 
"A  contract  for  the  sale  of  land  conveys  to  the  vendee 
an  equitable  title,  and  the  only  principle  upon  which 
the  vendor  may  sue  for  his  money,  and  at  the  same  time 
seek  security  against  the  land,  is  the  one  which  recognizes 
the  analogy  to  a  vendor's  lien  in  cases  where  the  legal 
title  has  been  conveyed;  and  the  vendee's  title  can  only 
be  divested  by  a  sale.  The  claim  of  a  vendor  in  a  land 
contract  is  but  an  ordinary  money  debt  secured  by  the 
contract,  and  his  proceedings  to  enforce  the  lien  upon  the 
land  should  be  governed  by  the  analogies  of  proceedings 
to  enforce  other  equitable  liens  and  be  executed  by  a  sale 
to  satisfy  the  amount  due."  In  Oar  dels  v.  KlokCy  36  Neb., 
493,  this  court  distinctly  held:  "An  action  will  lie  to 
foreclose  the  rights  of  a  purchaser  in  a  contract  for  the 
sale  of  real  estate,  and  the  court  by  its  judgment  may 
direct  the  purchaser  to  comply  with  the  terms  of  the  con- 
tract within  a  reasonable  time,  to  be  named  by  the  court, 
or  order  the  premises  sold  and  the  proceeds  applied  to 
the  payment  of  the  judgment."  (Vail  i\  Drexel,  9  111. 
App.,  439.)  In  Sparks  v.  HesSy  15  Cal.,  186,  the  court  said 
the  position  of  a  viendor  in  an  executory  contract  for  the 
sale  of  ♦jeal  estate  is  similar  to  that  of  a  party  executing 
a  conveyance  and  taking  back  a  mortgage.  He  **may 
sue  at  law  for  the  balance  of  the  purchase  money  or  file 
his  bill  in  equity  for  the  specific  performance  of  the  con- 
tract and  take  an  alternative  decree  that  if  the  pur- 
chaser will  not  accept  a  conveyance  and  pay  the  pur- 
chase money  the  premises  be  sold  to  raise  such  money 
and  that  the  vendee  pay  any  deficiency  remaining  after 
the  application  of  the  proceeds  arising  upon  such  sale." 
(Oaston  V.  Whiter  46  Mo.,  486.)  The  decree  of  the  district 
court  is  right  and  is  in  all  things 


Affirmed. 
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Victor  G.  Lantry  v.  Alfred  P.  WojjFv. 

Filed  Octobbb  7, 1896.    No.  6803. 

1.  Ejectment:  Byidence.  A  plaintiff  in  ejectment,  to  recover,  mult 
show  a  legal  estate  to  the  premises  for  which  he  sues,  but  the  evi- 
dence of  this  legal  estate  need  not  be  a  perfect  legal  paper  title. 

S.  Adverse  Possession.  The  title  to  land  becomes  complete  in  the  ad- 
verse occupant  when  he  and  his  grantors  have  maintained  am 
actual,  continued,  notorious,  and  adverse  possession  thereof,  claim- 
ing title  to  the  same  against  all  persons,  for  ten  years. 

t. :  Evidence.    It  is  not  essential  that  the  claim  of  right  or  title 


to  the  land  by  the  adverse  occupant  should  be  a  valid  legal  claim 
in  order  that  the  statute  may  run  in  his  favor.  The  facts  of  th« 
continuous  possession,  its  adverse  character,  and  the  claim  of  tbm 
occupant  to  be  the  owner  of  the  premises  are  the  essential  things 
to  vest  a  title  to  real  estate  by  occupancy  thereof. 

:  :  Tacking  Possession.  If  the  adverse  possession  of  the 


occupant  is  a  continuation  of  the  possession  of  a  prior  adverae 
possessor  claiming  title,  and  such  occupant  claims  title  from  such 
prior  possessor,  then  the  possession  of  the  occupant  may  be  tacked 
to  that  of  such  prior  possessor. 

C  Ejectment:  Evidence.  A  plaintiff  in  ejectment  must  recover  upon 
the  strength  of  his  own  title,  but  this  does  not  mean  that  he  is 
required  to  prove  a  title  as  against  the  whole  world;  it  is  sufficient 
if  he  prove  title  good  as  against  the  defendant.  Carson  «.  Dwndoty 
89  Neb.,  603,  followed. 

C  Adverse  PossesBion:  Evidence.  Evidence  examined,  and  held  to 
sustain  the  finding  of  the  district  court  that  defendant  in  error  had 
acquired  the  legal  title  to  the  real  estate  in  controversy  by  reason 
of  the  adverse  occupancy  thereof  under  claim  of  ownership  by 
him  and  his  grantors  for  ten  years  prior  to  the  date  the  plaintiff 
in  error  acquired  any  interest  in,  or  possession  of,  said  premises. 

Error  from  the  district  court  of  Douglas '  county. 
Tried  below  before  Duffie,  J. 

Charles  A.  OosSy  for  plaintiff  in  error. 

Curtis  &  Shields  and  G.  W.  Shields^  contra. 

Bagan,  C. 

This  is  an  action  in  ejectment,  brought  in  the  district 
court  of  Douglas  county  by  Alfred  F.  Wolff  against  Vic- 
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tor  G.  Lantry,  to  recover  the  possession  of  "lot  128,  in 
the  city  of  Florence,  known  as  the  ^Mormon  Grant/  " 
Wolff  had  a  verdict  and  judgment,  and  Lantry  brings  the 
judgment  here  for  review. 

The  only  argument  relied  upon  here  for  a  reversal  of 
the  judgment  is  that  the  finding  of  the  court,  to  whom 
the  case  was  tried  without  a  jury,  is  not  supported  by 
sufficient  evidence.  The  evidence  in  the  record  shows 
that  on  the  7th  of  April,  1856,  the  Florence  Land  Com- 
pany conveyed  the  real  estate  in  question  to  Brigham 
Young,  "trustee,  in  trust  for  the  Church  of  Jesus  Christ 
of  Latter-Day  Saints."  On  the  14th  of  October,  1872,  the 
county  treasurer  of  Douglas  county  executed  a  treas- 
urer's or  tax  deed  of  the  lot  to  Ellen  M.  Piper.  On  the 
16th  of  September,  1874,  Piper,  under  and  by  the  name 
of  Wood,  conveyed  the  lot  to  William  Tubb.  Tubb  re- 
aided  upon  this  lot,  cultivated  it,  and  paid  the  taxes  upon 
it  until  April  30,  1879,  claiming  title  to  the  same  by 
virtue  of  his  deed  from  Wood.  On  the  30th  of  April,  1879, 
Tubb  died  intestate,  leaving  no  heirs  in  this  country.  At 
the  time  of  his  death,  and  for  some  years  before,  his  step- 
daughter, Mrs.  Sarah  Foster,  was  residing  with  him  on 
the  property,  and  on  his  deathbed  he  said  to  her  that  she 
should  have  what  he  had  when  he  died,  and  asked  her 
if  she  would  see  that  his  debts  were  paid.  She  told  him 
that  she  would,  and  he  then  said,  "After  they  are  paid, 
do  what  you  like  with  the  rest"  Mrs.  Foster,  in  pursu- 
ance of  this,  remained  in  actual  possession  of  the  prem- 
ises after  the  death  of  Tubb,  claiming  to  be  the  owner  of 
them  by  virtue  of  the  conversation,  just  quoted,  with 
Tubb  during  his  last  sickness,  until  the  3d  of  April,  1881, 
when  she  sold  and  conveyed  the  property  to  Mary  Dunk. 
Mrs.  Dunk  and  husband  occupied  the  premises  until  the 
25th  of  January,  1882,  when  they  sold  and  conveyed  them 
to  William  Beeves.  He  remained  in  occupancy  of  the 
premises  until  the  12th  of  July,  1884,  when  he  sold  and 
conveyed  them  to  John  F.  Behm.  Behm  remained  in  the 
occupancy  of  the  premises  until  the  10th  of  August,  1885, 
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when  he  sold  and  conveyed  them  to  Mary  Mack,  and  she 
and  her  husband  occupied  the  premises  and  cultivated 
them  until  the  9th  of  September,  1886,  when  they  sold 
and  conveyed  them  to  Wolff,  the  defendant  in  error. 
WolfE  took  the  actual  possession  of  the  premises  and 
leased  them  to  one  Larsen  on  the  25th  of  March,  1887, 
for  two  years.  To  establish  his  title  and  right  to  the 
possession  of  the  premises,  Wolflf  relied  upon  the  actual, 
open,  notorious,  exclusive,  and  adverse  possession  thereof 
by  himself  and  grantors,  claiming  ownership  for  more 
than  ten  years;  and  we  are  of  opinion  that  the  evidence 
just  quoted  abundantly  sustains  his  claim  and  justified 
the  finding  of  the  district  court 

It  is  true  that  a  plaintiff  in  ejectment,  to  recover,  must 
show  a  legal  estate  to  the  premises  for  which  he  sues 
(Code  of  Civil  Procedure,  sec.  626);  but  the  evidence  of 
this  legal  estate  need  not  be  a  perfect  legal  paper  title. 
The  title  to  land  becomes  complete  in  an  adverse  occu- 
pant when  he  and  his  grantors  have  maintained  an 
actual,  continued,  notorious,  and  adverse  possession 
thereof,  claiming  title  to  the  same  against  all  persons,  for 
ten  years.  (Horbach  v.  Miller j  4  Neb.,  31;  Parker  v.  Starr, 
21  Neb.,  680;  Hull  v.  Chicago,  B.  d  Q.  R.  Co.,  21  Neb.,  371.) 
In  Tex  V.  Pflug,  24  Neb.,  666,  it  was  held:  "If  one  by  mis- 
take inclose  the  land  of  another  and  claim  it  as  his  own 
to  certain  fixed  monuments  or  boundaries,  his  actual  and 
uninterrupted  possession  for  the  statutory  period  will 
work  a  disseizin  and  his  title  will  be  perfect."  (Levy  t>. 
Terga,  25  Neb.,  764;  Obernalte  v.  Edgar,  28  Neb.,  70.)  In 
Meyer  v.  City  of  Lincoln,  33  Neb.,  566,  it  was  held  that 
where  a  person  had  been  in  the  actual,  exclusive,  and  un- 
interrupted possession  of  a  portion  of  a  public  street 
under  a  claim  of  right  thereto  for  ten  years,  the  title  to 
such  part  of  the  street  had  vested  absolutely  in  such  oc- 
cupant.    {Lewis  V.  Baker,  39  Neb.,  637.) 

It  is  not  essential  that  the  claim  of  right  or  title  to  the 
land  by  the  adverse  occupant  should  be  a  valid  legal 
claim  in  order  that  the  statute  may  run  in  his  favor. 
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The  facts  of  the  continuous  possession,  its  adverse  char- 
acter, and  the  claim  of  the  occupant  to  be  the  owner  of 
the  premises  are  the  essential  things  to  vest  a  title  to  real 
estate  by  occupancy  thereof.  {Oatling  v.  Lane^  17  Neb., 
77.)  It  is  quite  immaterial,  then,  whether  the  statement 
made  by  Tubb  to  Mrs.  Poster  amounted  to  a  devise  or  a 
gift  to  her  of  the  land  in  question,  and  whether  by  such 
statements  she  acquired  any  valid  title  whatever  to  the 
property.  The  important  facts  are  that  she  believed  that 
Tubb  had  given  her  the  real  estate;  that  she  took  and 
remained  in  possession  thereof  by  virtue  of  such  state- 
ments and  claimed  title  to  the  same  as  against  the  world. 
In  the  case  at  bar  the  possession  of  Mrs.  Foster  to 
this  land  should  be  tacked  to  that  of  Tubb,  since  she 
came  in  claiming  under  Tubb,  and  her  possession  of  the 
property  was  connected  with,  and  was  a  continuation  of, 
the  possession  of  Tubb.  {Stettnische  v.  Lambj  18  Neb., 
619.)  And  since  Tubb  took  possession  of  the  land  on  the 
16th  of  September,  1874,  and  until  his  death  actually 
occupied,  paid  taxes  upon  it,  claimed  to  own,  and  held 
possession  adverse  to  all  the  world,  the  statute  began  to 
run  in  his  favor  from  the  date  of  his  possession;  and  as 
Mrs.  Foster's  possession  was  with  claim  of  title  and  ad- 
verse, and  she  claimed  title  from  Tubb,  the  statute  was 
not  interrupted,  and  it  follows  that,  if  Lantry  took  posses- 
sion of  the  real  estate  in  question  at  the  time  he  claims  he 
did,  in  1888,  Wolff's  title  had  at  that  time  been  perfected 
by  the  statute  of  limitations.  Lantry's  claim  of  title  is 
this:  In  the  year  1886  he  became  interested  in  the  land 
through  "a  deal"  which  he  had  with  a  man  named  John 
Taylor,  president  of  the  Mormon  church,  and  trustee  in 
trust  for  the  Mormon  church;  that  about  the  close  of  the 
year  1886,  or  early  in  the  year  1887,  he  made  a  "deal" 
with  the  church  through  its  president,  Taylor,  or  Staynor, 
its  agent,  for  the  property  in  controversy;  that  he  made 
a  payment  upon  this  property;  that  in  1887  John  Taylor 
sent  him  a  deed  for  the  property,  which  he  declined  to 
accept  because  of  the  manner  of  its  execution;   but  In 
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1888  he  took  possession  of  this  property.  At  that  time, 
however,  Wolff  was  in  possession  of  the  property  through 
his  tenant,  Larsen,  as  already  stated,  but  it  seems  that 
while  the  lot  was  in  cultivation  and  fenced  no  one  was 
actually  living  upon  it  at  the  time  Lantry  took  possession. 
Lantry  put  in  evidence  a  quitclaim  deed  to  the  prem- 
ises, dated  January  27,  1888,  made  by  one  John  Stalon 
to  one  Eldridge,  but  the  evidence  does  not  show  that 
Stalon  was  ever  in  possession  of  the  property,  or  that  he 
ever  had  any  claim  or  any  title  to  it  whatever.  On  the 
28th  of  June,  1888,  Eldridge  quitclaimed  the  property  to 
Lantry,  and  on  the  28th  of  September,  1892,  Wilford 
Woodruff,  "trustee  in  trust  for  the  Church  of  Jesus  Christ 
of  Latter-Day  Saints,"  executed  and  delivered  a  quitclaim 
deed  of  the  property  to  Lantry;  but  the  record  does  not 
disclose  that  Young  as  trustee  had  ever  conveyed  to 
Woodruff  as  trustee,  nor  was  any  attempt  made  to  show 
that  Woodruff  had  succeeded  Brigham  Young  as  trustee 
of  the  property.  A  plaintiff  in  ejectment  must  recover, 
of  course,  upon  the  strength  of  his  own  title,  but  this  does 
not  mean  that  the  plaintiff  is  required  to  prove  a  title 
to  the  real  estate  as  against  the  whole  world.  It  is  suf- 
ficient if  he  prove  a  title  good  as  against  the  defendant 
{Carson  v,  DundaSj  39  Neb.,  503.)  We  conclude,  therefore, 
that  the  evidence  supports  the  finding  of  the  district  court 
that  prior  to  the  time  that  Lantry  claims  to  have  acquired 
any  interest  in  this  property,  or  claims  to  have  been  in 
possession  thereof,  a  perfect  legal  title  thereto  had  vested 
in  Wolff  because  of  the  open,  notorious,  exclusive,  and 
adverse  possession  of  the  property  under  claim  of  owner- 
ship thereto  of  Wolff  and  his  grantors  for  more  than  ten 
years.    The  judgment  of  the  district  court  is 

Affiumed. 
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FABiiEBS  ft  Mebohants  Bank  OF  Elk  Orbbk,   Nb* 

BRASKA,    ET    AL*    V.     FARMERS    &    MERCHANTS    NA- 
TIONAL Bank  of  Auburn,  Nebraska. 

Filed  Octobeb  7, 1896.    No.  6779. 

L  PrinciiMd  and  Agent:  DisAFFiBMAircE.  A  principal  must  disafflrni 
the  unauthorized  act  of  his  agent  within  a  reasonable  time  after 
such  act  comes  to  his  knowledge,  or  he  will  be  bound  thereby. 

1. :  .  A  principal  will  not  be  permitted  to  adopt  the  bene- 
ficial part  of  an  unauthorized  contract  made  by  his  agent  and  re- 
ject the  remainder. 

t. :  :  Time.  A  principal  sued  upon  an  unauthorized  con- 
tract made  by  his  agent  may  on  the  trial  of  the  case  disaffirm  the 
agent's  act.  if  at  that  time  such  act  is  first  brought  to  his  knowl- 
edge. 


Error  from  the  district  court  of  Jolinson  county. 
Tried  below  before  Bush,  J. 

J.  Hall  Hitchcock  and  E.  W.  Thomas,  for  plaintiffs  in 
error. 

Davidson  d  Oiffen,  contra. 

Ragan,  C. 

On  and  prior  to  April  28,  1892,  one  Russell  and  one 
Holmes  were  copartners  and  conducting  a  banking  busi- 
ness at  Elk  Creek,  Nebraska.  This  copartnership  will 
hereinafter  be  called  the  "Elk  Creek  Bank."  While  the 
Elk  Creek  Bank  was  doing  business  it  borrowed  of  the 
Farmers  &  Merchants  National  Bank  of  Auburn,  Ne- 
braska, hereinafter  called  the  "Auburn  Bank,"  f  1,000, 
for  which  it  executed  and  delivered  to  the  Auburn  Bank 
its  note,  and  secured  the  payment  of  the  same  by  the  de- 
posit with  the  Auburn  Bank  of  certain  bills  or  notes  be- 
longing to  it,  the  Elk  Creek  Bank.  About  the  28th  of 
April,  1892,  a  corporation,  the  Farmers  &  Merchants 
Bank  of  Elk  Creek,   Nebraska,   hereinafter  called  the 
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"Farmers  Bank,"  was  organized  for  the  purpose  of  con- 
ducting a  banking  business  at  Elk  Creek,  Nebraska.  It 
bought  a  part  of  the  assets  of  the  Elk  CJreek  Bank,  in- 
cluding its  furniture  and  fixtures,  and  conducted  its 
banking  business  in  the  banking  house  formerly  occu- 
pied by  the  Elk  Creek  Bank,  and  Holmes  became  the 
cashier  of  the  Farmers  Bank.  On  the  24th  of  January, 
1893,  the  cashier  of  the  Farmers  Bank,  without  the  au- 
thority or  knowledge  of  the  Farmers  Bank,  caused  the 
Auburn  Bank  to  surrender  to  the  Farmers  Bank  the  note 
of  the  Elk  Creek  Bank  and  the  collateral  pledged  to  se- 
cure its  payment,  and  in  lieu  of  said  note  and  collateral 
Holmes  executed  and  delivered  to  the  Auburn  Bank  the 
note  of  the  Farmers  Bank  for  |1,000,  due  six  months 
after  date.  About  the  1st  of  March,  1893,  the  Parmen 
Bank  suspended  business  and  its  effects  were  placed  in 
the  hands  of  a  receiver  by  an  order  of  this  court,  and 
thereupon  the  Farmers  Bank  as  principal  and  a  number 
of  gentlemen  as  sureties  made  and  delivered  to  the  attxyt- 
ney  general  of  the  state  a  bond  conditioned  if  the  su- 
preme court  would  make  an  order  discharging  said  re- 
ceiver that  they  would  pay  all  the  debts  of  the  Farmers 
Bank  within  six  months  after  March  1, 1893.  This  court 
made  the  order  discharging  the  receiver,  and  the  note 
held  by  the  Auburn  Bank  remaining  unpaid,  it  brought 
suit  on  said  bond  to  recover  the  amount  due  it  on  said 
note.  A  jury  was  waived  by  the  parties  and  the  case 
tried  to  the  court,  which  made  a  finding  for  the  Auburn 
Bank,  upon  which  judgment  was  rendered,  to  reverse 
which  the  Farmers  Bank  and  the  sureties  on  the  bond 
aforesaid  have  prosecuted  to  this  court  a  petition  in 
error. 

The  only  assignment  of  error  argued  in  the  brief  is 
that  the  finding  on  which  the  judgment  of.  the  district 
court  was  based  is  unsupported  by  sufficient  evidence. 
The  uncontradicted  evidence  is  that  the  debt  sued  for 
was  not  originally  the  debt  of  the  Farmers  Bank,  but  the 
obligation  of  the  Elk  Creek  Bank,  and  that  the  cashier 
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of  the  Farmers  Bank,  in  taking  up  the  note  of  the  Elk 
Greek  Bank  and  giving  the  obligation  of  the  Farmere 
Bank  therefor,  was  unauthorized  and  without  authority; 
but  the  learned  district  judge  was  of  opinion  that  the 
Farmers  Bank  had  ratified  the  act  of  its  cashier  and, 
therefore,  was  liable  in  this  action,  and  whether  the  evi- 
dence is  sufficient  to  sustain  this  finding  is  the  only  ques- 
tion presented  by  this  record.  The  rule  is  that  a  princi- 
pal must  disaffirm  the  unauthorized  act  of  his  agent 
within  a  reasonable  time  after  such  act  comes  to  his 
knowledge  or  he  will  be  bound  thereby,  and  a  principal 
will  not  be  permitted  to  adopt  that  part  of  a  contract 
made  by  his  agent  which  is  beneficial  to  him  and  reject 
the  remainder.  {Estei^ly  Harvesting  Machine  Co.  v.  FroU 
fcey,  34  Neb.,  HO;  Johnston  v.  Milwaukee  d  Wyoming  In- 
vestment  Co.,  49  Neb.,  68.) 

The  evidence  in  the  record  shows,  without  confiict,  that 
the  Auburn  Bank,  to  secure  the  payment  of  the  note  of 
the  Elk  Creek  Bank,  held  a  number  of  collateral  notes; 
that  when  the  cashier  of  the  Farmers  Bank  caused  the 
surrender  to  it  of  the  note  held  by  the  Auburn  Bank^  he 
look  up  these  collateral  notes  and,  after  canceling  the 
original  note  of  the  Elk  C5reek  Bank  and  delivering  the 
note  of  the  Farmers  Bank  in  its  stead,  he  turned  over 
said  collateral  notes  to  the  Farmers  Bank  and  that  it 
has  since  retained  them.  As  already  stated,  all  these 
acts  were  without  the  knowledge  or  consent  of  the  Farm- 
ers Bank,  and  in  performing  them  Holmes  as  cashier 
exceeded  his  authority.  It  does  not  clearly  appear  when 
the  Farmers  Bank  first  became  aware  of  tiie  transaction 
made  the  subject-matter  of  this  suit;  but  if  it  was  not 
aware  of  the  action  of  its  cashier  before,  it  learned  at  the 
time  of  the  trial  for  what  purpose  the  note  in  suit  had 
been  given  by  its  cashier,  and  it  then  learned  that  the 
collateral  notes  pledged  to  secure  the  note  of  the  Elk 
Creek  Bank  had  been  turned  over  to  it,  the  Farmers 
Bank,  and  that  they  were  still  in  its  possession.  It  was 
not  too  late  even  then  for  the  Farmers  Bank  to  disaffirm 
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the  act  of  its  cashier  if  it  at  that  time  first  became  aware 
of  such  act;  and  if  it  then  desired  to  disaffirm  the  act  of 
its  cashier,  it  should  on  the  trial  have  amended  its  an- 
swer and  set  out  what  Holmes  had  done,  that  his  acta 
were  unauthorized,  and  that  it  had  then  for  the  first  time 
discovered  that  it  held  the  collateral  notes  which  had 
been  surrendered  by  the  Auburn  Bank  and  returned  or 
offered  to  return  them  or  their  proceeds  to  the  Auburn 
Bank.  Not  having  done  this,  or  attempted  to  do  it,  we 
are  of  opinion  that  the  district  judge  was  right  and  that 
the  Farmers  Bank,  by  retaining  the  collateral  surren- 
dered by  the  Auburn  Bank  at  the  time  the  note  in  suit 
was  given  to  it,  thereby  ratified  the  act  of  its  cashier,  and 
the  judgment  is 

Affirmed. 


J.  H.  TiLDEN  V.  S.  H.  Stilson. 

Filed  October  7, 1896.    No.  6729. 

L  Chattel  Mortgages:  Assioitment  of  Note:  PBmciPAi«  and  Agent* 
A  sale  and  transfer  of  a  negotiable  note  secured  by  mortgage  oper- 
ates as  an  assignment  of  the  mortgage,  and  the  transferee  is  not 
bound  by  the  subsequent  contracts  of  the  original  mortgagee  with 
reference  to  the  mortgaged  property,  in  the  absence  of  a  relalion- 
Bhip  of  principal  and  agent  between  them. 

2.  Replevin:  Demand:  Costs.  A  defendant  in  replevin  who  unsuccee»- 
fully  seeks  to  establish  a  right  of  possession  in  himself  is  liable 
for  costs,  although  no  demand  was  pleaded  or  proved. 

Error  from  the  district  court  of  Hamilton  county. 
Tried  below  before  Bates,  J. 

Howard  M.  Kellogg  and  A,  W.  Agee,  for  plaintiff  in  error. 

P.  Likes  and  Whittnore  d  Carry  contra. 

Irvine,  C. 

One  John  Hiatt,  June  1, 1889,  executed  to  J.  D.  Fergu- 
son, Jr.,  a  chattel  mortgage  on  two  mules  and  certain 
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other  property  to  secure  a  negotiable  promissory  note. 
August  17,  1889,  he,  with  Jerome  Hiatt,  executed  to  the 
Westinghouse  Compapy  another  chattel  mortgage  on  the 
same  mules,  together  with  other  property,  a  portion  at 
least  of  which  was  not  included  in  the  Ferguson  mort- 
gage. Hiatt  also,  at  other  times,  contracted  to  sell  cer- 
tain com, — a  portion  to  Stilson  and  a  portion  to  W.  H. 
Ferguson, — the  purchasers  making  certain  payments 
thereon  in  advance.  The  Ferguson  mortgage,  among 
other  things,  covered  growing  corn  which  J.  D.  Ferguson 
claimed  was  the  same  com  which  W.  H.  Ferguson  and 
Stilson  claimed  under  the  contract  of  sale.  Tilden,  as 
agent  for  the  Westinghouse  Company,  took  i)osses8ion  of 
the  mules  and  other  property  under  that  mortgage. 
Stilson,  claiming  to  have  purchased  the  J.  D.  Ferguson 
mortgage,  brought  this  action  in  replevin  to  recover  the 
mules.  At  the  close  of  the  testimony  the  court  directed 
a  verdict  for  the  plaintiff.  The  defendant  brings  the  case 
here  by  proceedings  in  error,  claiming,  in  the  first  place> 
that  the  peremptory  instruction  to  find  for  the  plaintiff 
was  erroneous. 

In  addition  to  the  foregoing  facts,  it  appeared  that 
before  the  J.  D.  Ferguson  note  matured  it  was  trans- 
ferred, for  value  and  by  general  indorsement,  to  the 
Farmers  &  Merchants  Bank  of  York.  About  the  1st  of 
January,  1890,  the  note  not  having  been  paid,  J.  D.  Fergu- 
son took  steps  to  enforce  the  mortgage.  He  seems  to 
have  replevied  the  corn,  and  finding  Tilden  in  possession 
of  the  mules  under  the  Westinghouse  mortgage,  he  made 
an  arrangement  with  Tilden  whereby  Tilden  should  pro- 
ceed to  sell  the  mules  under  that  mortgage.  In  the  mean- 
time J.  D.  Ferguson  was  to  exhaust  the  other  property 
covered  by  his  mortgage,  and  if  it  proved  insufficient  to 
discharge  the  debt,  then  Tilden  was  to  apply  so  much 
of  the  proceeds  of  the  sale  of  the  mules  as  might  be  neces- 
sary to  supply  the  deficiency.  Thereafter  Stilson,  finding 
his  and  W.  H.  Ferguson's  claim  to  the  corn  jeopardized 
by  the  J.  D.  Ferguson  mortgage,  took  up  the  note  secured 
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by  said  mortgage,  paying  to  the  Farmers  &  Merchants 
Bank  what  was  due  thereon,  the  officer  transacting  the 
business  for  the  bank  indorsing  the  note,  and  at  the  same 
time  writing  the  words  "without  recourse"  above  what 
had  been  the  general  indorsement  of  Ferguson.  Tilden 
proceeded  to  sell  the  mules  under  process  foreclosing  the 
Westinghouse  mortgage,  and  became  himself  the  pur- 
chaser at  the  sale,  knowing  at  that  time  that  Stilson  was 
claiming  under  that  mortgage.  It  was  immediately  after 
this  sale  that  the  action  was  instituted. 

It  is  claimed  by  the  plaintiff  in  error  that  the  cause 
should  have  been  submitted  to  the  jury  at  least  on  the 
issues  as  to  whether  the  J.  D.  Ferguson  note  had  in  fact 
been  sold  to  the  bank,  and  if  so,  whether  Ferguson  had 
authority  from  the  bank  to  make  the  agreement  with 
Tilden  which  the  proof  shows  was  made.    We  do  not 
think,  however,  that  the  evidence  was  of  such  a  character 
as  to  warrant  a  submission  of  these  issues  to  the  jury. 
We  cannot  find  that  the  evidence  of  the  sale  of  the  Fergu- 
son note  to  the  bank  is  in  anywise  impeached  or  contra- 
dicted.    Nor  can  we  find  that  there  is  any  evidence  that 
Ferguson  had  any  authority  from  the  bank  to  waive  its 
rights.     It  is  true  the  evidence  shows  that  Mr.  Williams, 
who  was  conducting  the  business  of  the  bank,  was  aware 
that  Ferguson  was  seeking  to  subject  the  property  to  the 
payment  of  the  mortgage.    The  bank  being  aware  of  this 
and  not  interfering,  it  would  doubtless  be  bound  by  his 
acts  in  foreclosing  the  mortgage.    But  it  does  not  appear 
that  the  bank  knew  anything  about  Ferguson's  agree- 
ment to  permit  the  mules  to  be  retained  and  sold  by  Til- 
den.    If  Ferguson  had  authority  from  the  bank  to  fore- 
close the  mortgage,  this  would  not  imply  authority  to 
surrender  the  bank's  right  of  possession  to  a  junior  mort- 
gagee and  so,  in  effect,  waive  the  bank's  prior  lien  upon 
the  property,  in  exchange  for  a  personal  remedy  for  an 
accounting  against  the  junior  mortgagee.     The  transfer 
of  a  note  secured  by  chattel  mortgage,  as  in  the  case  of  a 
real  estate  mortgage,  operates  as  an  assignment  of  the 
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mortgage  itself.  {Harman  v.  Barhydtj  20  Neb.,  625.)  By 
the  transfer  of  the  note  to  the  bank,  the  bank  became  the 
owner  of  the  mortgage,  and  thereafter  its  rights  could  not 
be  impaired  by  the  acts  of  the  original  mortgagee,  except 
in  so  far  as  an  agency  existed  between  them.  The  case 
is  analogous  in  principle  to  Eggert  v,  Beyer^  43  Neb.,  711, 
and  Stark  v.  Olseri,  44  Neb.,  646,  where  it  was  held  that 
the  payment  of  negotiable  notes  secured  by  real  estate 
mortgage  to  the  original  payee  did  not,  as  against  a  bona 
fide  holder  of  the  notes  for  value,  operate  to  discharge  the 
mortgage.  Ferguson's  acts  were  therefore  entirely  with- 
out authority  from  the  then  holder  of  the  mortgage,  and 
did  not  estop  either  the  bank  or  Stilson,  its  assignee,  from 
asserting  its  prior  right  of  i>ossession. 

It  is  also  argued  that,  no  demand  upon  Tilden  having 
been  proved,  the  defendant's  motion  to  tax  the  costs 
against  the  plaintiff  should  have  been  sustained.  When 
a  defendant  in  replevin  asserts  ownership  or  right  of  pos- 
session in  himself,  the  plaintiff  cannot  be  subjected  to  the 
costs  of  litigating  the  issue  thus  thrust  upon  him,  and  in 
such  case  he  is  entitled,  upon  a  verdict  in  his  favor,  to 
judgment  for  costs.  {Homan  v.  LaboOj  1  Neb.,  204 ;  PyU  v. 
Warren,  2  Neb.,  241;  Aidtman  v.  Steinan,  8  Neb.,  109; 
Rodgers  v.  Grahamy  36  Neb.,  730.) 


Judgment  affirmed. 


DSERE,  WBLIiS  &  COBiPANY  V.  EAGLE  MANUFACTURING 
CJOMPANY   ET  AL. 

Filed  October  1, 1896.    No.  6683. 

1.  Berlew:  Intekvention:  Denial  of  Right:  New  Trial.  A  motion 
for  a  new  trial  is  not  necessary  to  obtain  a  review,  on  error,  of  an 
order  refusing  to  permit  a  third  person  to  intervene  in  an  action, 
Buch  refusal  being  based  on  a  consideration  of  the  petition  alone^ 
without  issues  joined  or  trial. 
29 
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2.  Attachment:  Priority  of  Liens:  Intervention.  Writs  of  attach- 
ment having  been  levied  in  different  actions  on  the  same  property, 
the  plaintiff  in  the  later  case  may  intervene  In  the  earlier  case  on 
proper  showing,  not  to  defend  the  principal  action  or  to  move  to 
discharge  the  attachment,  but  to  have  the  relative  priority  of  the 
levies  adjudicated. 

8. :  Procedure:  Waiver.  While  the  defendant  in  an  attach- 
ment case  may  waive  mere  Irregularities,  he  cannot,  as  against 
Junior  attaching  creditors,  waive  a  substantial  departure  from  the 
mode  prescribed  by  law  for  giving  effect  to  the  attachment,  nor 
can  he  waive  defects  which  prejudice  the  substantive  rights  ot 
such  creditors. 

4.  Suit  on  Claim  Not  Due:  Attachment.  The  institution  of  an  action 
before  the  claim  is  due,  and  the  Issuing  and  levying  of  an  attach- 
ment without  obtaining  an  order  therefor  from  a  court  or  Judge 
authorized  to  issue  the  same,  is  a  substantial  defect  of  which 
Junior  attaching  creditors  may  take  advantage. 

Error  from  the  district  court  of  Madison  county. 
Tried  below  before  Allen,  J. 

Campbell  d  Wallis  and  Harl  &  McCabCy  for  plaintiff  in 
error. 

References:  Osborn  v.  Moncure^  3  Wend.  [N.  Y.],  170; 
Hartley  v.  CasCy  1  Car.  &  P.  [Eng.],  555;  Davis  v.  EppingcTy 
18  CaL,  379;  Mattlmcs  i?.  Demimrej  43  Mich.,  461;  Kansas 
&  C.  P.  R.  Co.  V.  Fitzgerald,  33  Neb.,  137;  Swift  v.  Crocker, 
21  Pick.  [Mass.],  241;  Harris  v.  Tenney,  20  S.  W.  Rep. 
[Tex.],  82;  Claflin  v.  Feibleman,  10  So.  Rep.  [La.],  862; 
Speycr  v.  Ihmels,  21  Cal.,  280;  Horn  r.  Yolcauo  Water  Co., 
13  CaJ.,  62;  New  Orleans  Canal  d  Banking  Co.  v.  Beard,  16 
La.  Ann.,  345;  Jacobs  v.  Hogan,  85  N.  Y.,  243;  New  Orleans 
Canal  d  Banking  Co.  v.  Staford,  12  How.  [U.  S.],  450;  Free- 
man V.  Howe,  24  How.  [U.  S.],  450;  Buck  v.  Colbath,  3  Wall. 
[U.  S.],  334. 

Willis  E.  Reed,  contra. 

References:  Harrison  v.  King,  9  O.  St,  388;  Ward  v. 
Howard,  12  O.  St,  158;  Rudolph  r.  McDonald,  6  Keb.,  164; 
Ashton  V.  Janes,  14  Neb.,  429;  Lunt  v.  Adams,  17  Me.,  230; 
Vcazie  Bank  v.  Winn,  40  Me.,  62;  Staples  v.  Franklin  Bank, 
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1  Met.  [Mass.],  43;  Levy  v.  Millman^  7  Ga.,  167;  Danforth 
V.  Carter^  1  la.,  546. 

Irvine,  C. 

The  Eagle  Manufacturing  Company  originally  brought 
this  action  against  HoUingshead  &  Young  to  recover  on 
certain  promissory  notes.  At  the  commencement  of  the 
action  a  writ  of  attachment  was  issued  and  levied  on 
property  of  defendants.  HoUingshead  &  Young  in  the 
first  place  filed  an  answer  denying  that  any  of  the  notes 
was  due  at  the  commencement  of  the  action.  They  sub- 
sequently, however,  withdrew  this  answer  and  entered 
into  a  stipulation  whereby  the  plaintiff  was  permitted 
to  take  judgment.  The  day  this  stipulation  was  filed 
Deere,  Wells  &  Co.  filed  a  petition  of  intervention,  alleg- 
ing that  they  had  commenced  certain  actions  against 
HoUingshead  &  Young  and  caused  attachmc^nts  to  be 
levied  upon  a  portion  of  the  property  held  under  the 
plaintiff's  writ.  They  furthermore  alleged  that  no  part 
of  plaintiff's  claim  was  due  when  plaintiff's  attachment 
was  issued  and  no  order  of  attachment  had  been  made 
or  allowed  by  any  judge  or  court;  wherefore  they 
claimed  that  the  attachment  of  the  plaintiff  was  void  as 
against  them.  The  prayer  was  that  their  liens  be  ad- 
judged superior  to  that  of  plaintiff,  that  the  plaintiff's 
attachment  be  dissolved,  and  they  permitted  to  defend. 
The  court  denied  their  application  to  intervene,  and  from 
this  order  they  prosecute  error. 

It  is  contended  that  they  cannot  be  heard  because 
their  motion  for  a  new  trial  was  overruled  with  their 
own  consent  and  was  overruled  in  vacation.  The  first 
point  is  wholly  without  merit.  The  record  shows  not 
that  the  motion  was  overruled  by  consent  of  the  inter- 
venors,  but  that  it  was  submitted  in  vacation  with  their 
consent  and  was  by  the  court  overruled.  But  the  point 
is  not  material,  because  in  such  a  case  a  motion  for  a  new 
trial  is  not  necessary.  No  trial  was  had.  The  court 
denied  the  interveners  the  right  to  be  heard  in  the  action. 
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The  order  was  the  same  in  effect  as  if  a  demurrer  to  a 
petition  had  been  sustained  and  the  action  dismissed. 
No  motion  for  a  new  trial  is  necessary  to  obtain  a  review 
of  such  an  order,  ((y Donahue  v.  HendriXy  13  Neb.,  255.) 
On  the  right  to  intervene  the  following  statutory  pro- 
visions demand  consideration:  Section  50a  of  the  Code 
of  Civil  Procedure  (Session  Laws,  1887,  p.  655,  ch.  100, 
sec.  2)  provides  as  follows:  "Any  person  who  has  or 
claims  an  interest  in  the  matter  in  litigation,  in  the  suc- 
cess of  either  of  the  parties  to  an  action,  or  against  both, 
in  any  action  pending  or  to  be  brought  in  any  of  the 
courts  of  the  state  of  Nebraska,  may  become  a  party  to 
an  action  between  any  other  persons  or  corporations, 
either  by  joining  the  plaintiff  in  claiming  what  is  sought 
by  the  petition,  or  by  uniting  with  the  defendants  in  re- 
sisting the  claim  of  the  plaintiff,  or  by  demanding  any- 
thing adversely  to  both  the  plaintiff  and  defendant, 
either  before  or  after  issue  has  b?en  joined  in  the  action, 
and  before  the  trial  commences."  Section  50c  (Session 
Laws,  1887,  p.  656,  ch.  100,  sec.  4)  is  as  follows:  "The 
intervention  shall  be  by  petition,  which  must  set  forth 
the  facts  upon  which  the  intervention  re»ts,  and  all  the 
pleadings  therein  shall  be  governed  by  the  same  rules  as 
obtain  in  regard  to  other  pleadings  provided  for  by  the 
code.  But  if  such  petition  is  filed  during  term,  the  court 
shall  direct  the  time  in  which  answers  thereto  shall  be 
filed."  Section  232  is  as  follows:  "Where  several  at- 
tachments are  executed  on  the  same  property,  or  the 
same  persons  are  made  garnishees,  the  court,  on  the  mo- 
tion of  any  of  the  plaintiffs,  may  order  a  reference  to  as- 
certain and  report  the  amounts  and  priorities  of  th?  sev- 
eral attachments."  It  would  seem  from  these  provisions 
that  a  second  attaching  creditor  has  such  an  interest  in 
the  disposition  of  the  attached  property  as  to  secure  him 
a  hearing  in  some  manner  and  at  some  stage  of  the  pro- 
ceedings. Unfortunately  the  adjudicated  cases  tell  us 
more  frequently  what  is  not  the  proper  time  or  the 
proper  procedure  than  what  is. 
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In  Rxtdolf  V.  McD(yrmldy  6  Neb.,  163,  a  case  decided  prior 
to  the  intervention  act  already  cited,  it  was  held  that 
objections  to  the  form  of  the  affidavit  could  not  be  taken 
advantage  of  by  a  subsequent  attaching  creditor  after 
judgment  This  was  clearly  right  The  objection  was 
technical  merely,  waB  one  which  the  defendant  could 
waive,  it  was  not  made  until  after  judgment,  when  it  was 
too  late  for  the  defendant  to  move  to  discharge  the  at- 
tachment, and  it  related  to  a  matter  which  in  nowise  af- 
fected the  substantive  rights  of  junior  creditors. 

In  Kansas  &  G.  P.  R.  Co.  v.  Fitzgerald,  33  Neb.,  137,  it 
was  merely  held  that  a  general  creditor  has  no  such  in- 
terest as  to  give  him  a  right  to  intervene. 

Ohio  has  a  statute  similar  to  section  232  of  our  Code. 
In  Hafrison  v.  Eing^  9  O.  St.,  388,  a  third  person  asked  to 
be  made  a  defendant  on  the  ground  that  he  had  procured 
an  attachment  to  be  levied  on  the  same  property;  that  the 
plaintifF's  claim  would  exhaust  the  property  and  that 
there  was  a  valid  defense  to  the  claim  of  plaintiff,  the 
nature  of  which  he  did  not  disclose.  It  was  held  that 
the  intervenor  was  properly  dismissed  from  the  action. 
It  was  said  that  other  creditors  having  orders  of  attach- 
ment levied  upon  the  property  must  be  heard  as  to  any 
question  of  priority  in  the  satisfaction  of  their  respective 
judgments^  and  that  such  questions  could  be  properly 
settled  upon  motion.  In  view  of  this  statement  we  think 
the  action  of  the  court  must  have  been  based  on  the 
ground  that  the  intervenor  was  attempting  to  defend 
the  main  action  and  that  he  had  no  right  to  do  so;  and 
not  upon  the  ground  that  he  had  no  right,  on  application, 
to  have  his  priority  determined.  It  will  be  observed 
that  his  application  did  not  attack  the  validity  of  the 
attachment  proceedings.  Neither  did  he  charge  collu- 
sion or  fraud  between  the  plaintiff  and  defendant  to  pro- 
cure the  attachment  or  to  bring  about  a  judgment,  and 
he  did  not  even  disclose  a  defense. 

In  Ward  v.  Howard^  12  O.  St,  158,  a  subsequent  attach- 
ing creditor  had  intervened  and  moved  to  discharge  the 
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attachment.  It  was  held  error  to  permit  him  to  do  so, 
because  his  rights  were  not  so  broad  as  those  of  the  de- 
fendant, and  he  could  not  assail  the  attachment  for  mere 
irregularities.  But  again  in  that  case  it  was  recognized 
that  in  some  manner  and  at  some  stage  of  the  proceed- 
ings other  attaching  creditors  have  a  right  to  contest  the 
priority  of  the  attachment.  It  was  suggested  that  ordi- 
narily such  a  contest  should  not  be  permitted  xmtil  by 
judgment  the  different  creditors  have  established  their 
rights  against  the  debtor;  but  it  was  added  that  cases 
may  properly  arise  requiring  the  claim  or  priority  of 
some  party  to  be  adjudged  anterior  to  his  judgment 
against  the  defendant.  In  some  states  the  right  of  inter- 
vention is  in  such  a  case  specially  guaranteed  by  statute. 
The  necessity  of  some  means  whereby  in  a  summary 
manner  the  conflicting  claims  of  the  different  attach- 
ment creditors  may  be  determined,  and  fraud,  collusion, 
and  abuse  of  process  frustrated;  and  the  fact  that  the 
courts  in  general  have  permitted  such  summary  remedies 
to  be  pursued  is  well  stated  and  illustrated  in  Drake  on 
Attachment,  section  272,  et  seq. 

In  determining  the  question  here  presented  we  must 
bear  in  mind  that  the  attachment  is  a  proceeding  ancil- 
lary to  the  principal  action.  With  the  latter  strangers 
to  the  action  have  no  concern.  In  the  attachment,  how- 
ever, strangers  having  an  interest  in  the  property,  or  a 
lien  thereon,  may  be  vitally  interested.  Such  a  strajiger 
should  not  be  permitted  to  interfere  with  the  rights  of 
the  parties  to  prosecute  and  defend  the  principal  action. 
When  their  interests  require  they  must  be  permitted  in  a 
proper  manner  to  assert  their  claim  to  the  property  at- 
tached. Again,  as  held  in  Ward  v.  Howard  and  in  Rudolf 
V.  McDonald,  supra,  the  right  of  a  subsequent  attaching 
creditor  to  oppose  a  prior  attachment  is  not  so  broad 
as  that  of  the  defendant.  Mere  irregularities,  which  do 
not  affect  the  substantive  rights  of  other  creditors,  the 
defendant  may  waive.  It  is  different,  however,  when 
such  substantive  rights  are  affected  by  the  prior  attach- 
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ment  or  by  the  acts  of  the  defendant.  It  is  universally 
held  that  subsequent  attaching  creditors  may  have  relief 
against  a  prior  attachment  procured  by  fraud  or  collu 
sion  with  the  defendant;  and  it  is  also  the  rule  that  while 
the  defendant  may  waive  mere  irregularities,  he  may  not 
as  against  other  creditors  waive  substantial  departures 
from  the  legal  mode  prescribed  for  enabling  a  party  to 
obtain  the  benefit  of  an  attachment.  (Drake,  Attach- 
ment, section  262.)  It  is  clear  on  principle  that  the  in- 
stitution of  an  action  before  the  claim  is  due,  without 
pursuing  substantially  the  steps  provided  by  law  in  such 
a  case,  operates  to  secure  an  undue  preference  over  cred- 
itors who  proceed  regularly.  If,  as  was  here  alleged, 
the  action  was  brought  before  the  claim  was  due,  and  the 
attachment  levied  without  any  order  of  a  court  or  judge 
allowing  the  writ  to  issue,  this  was  more  than  a  mere  ir- 
regularity in  the  proceeding;  it  was  a  substantial  defect 
to  the  prejudice  of  intervenors'  rights.  {Stcift  v.  Crocker ^ 
21  Pick.  [Mass.],  241;  Davis  v.  Eppinger,  18  Cal.,  379.) 

The  right  of  intervenors  to  assert  the  priority  of  their 
claim  and  establish  it  as  against  the  plaintiff  is  therefore 
clear.  The  only  question  is  as  to  the  procedure  for  that 
purpose.  It  may  be  that  an  independent  action  would 
lie.  Many  cases  so  hold.  But  we  do  not  think  that  such 
a  course  was  necessary.  As  shown  in  the  passage  cited 
from  Drake  on  Attachment,  the  policy  of  the  courts  has 
generally  been  to  permit  a  more  direct  and  speedy  ad- 
judication of  conflicting  claims.  Section  232  of  the  Code 
expressly  recognizes  such  direct  procedure.  It  would 
seem  from  that  section  that  the  application  should  be  by 
motion.  If  so,  it  must  be  in  some  of  the  attachment 
cases,  and  if  in  any,  it  is  clearly  most  properly  in  that 
in  which  the  property  was  first  seized  or  in  that  whose 
priority  is  attacked.  Determined  by  either  rule  this  is 
in  this  instance  the  proper  case  in  which  to  make  the 
application.  It  is  true  that  the  intervenor  here  styles 
his  pleading,  not  a  motion,  but  a  petition  of  intervention^ 
The  name  he  gives  it  is  not,  however,  material.     It  al- 
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leges  facts  suflScient  to  call  into  action  the  power  of  the 
court,  by  a  reference  or  othewise,  to  determine  the  ques- 
tion of  priority;  and  it  is  therefore  a  sufficient  applita- 
tion  for  that  purpose.  It  is  true  that  the  intervenors 
prayed  for  a  dissolution  of  the  attachment  and  permis- 
sion to  defend  the  action;  and  that  they  had  no  right 
either  to  defend  the  action,  as  such,  or  to  insist  on  an 
absolute  discharge  of  the  attachment  There  was,  how- 
ever, a  prayer  to  have  the  interveners'  lien  adjudged  su- 
perior to  that  of  plaintiff.  This  was  a  proper  prayer, 
and  the  fact  that  too  much  was  asked  did  not  justify  the 
district  court  in  denying  what  the  intervenors  were  en- 
titled to.  The  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  with  instructions  to  proceed 
upon  intervenors'  application  to  determine  the  priorities. 


Reversed  and  remanded. 


Absalom  Henry,  appellee,  v.  William  E.  Ward  et 


Filed  Octobeb  7, 1896.    No.  6818. 

1.  Trial:  Burden  of  Proof:   Highways:   Injunction.    (Generally  the 

burden  of  proving  an  Issue  lies  on  the  party  holding  the  affirma- 
tive. Therefore,  in  an  action  to  restrain  county  commissioners 
from  removing  plaintiff's  fences  from  land  claimed  by  the  commis- 
sioners to  be  a  highway,  the  plaintiff  alleging  that  no  highway 
existed  and  the  defendants  alleging  that  there  was  a  lawfully 
opened  road  at  the  point,  the  burden  was  on  the  defendants  to  es- 
tablish the  existence  of  the  highway. 

2.  Highways:    Section    Lines:    Damages.     Under   the    present    law 

(Compiled  Statutes,  ch.  78;  Session  Laws,  1879,  p.  120),  all  section 
lines  are  declared  to  be  public  roads,  but  they  cannot  be  opened  as 
such,  nor  can  lands  be  appropriated  therefor,  until  the  steps  pro- 
vided by  statute  have  been  taken  for  opening  such  roads  and  ascer- 
taining the  damages. 

3. : :  Statutes.    The  operation  of  the  act  of  1873,  making 

section  lines  in  certain  counties  public  highways,  was  so  far  modi- 
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fled  by  the  act  of  1879  that  section  lines  not  used  as  roads  for  fire 
years  before  the  passage  of  the  latter  act  cannot  be  opened  as 
such  without  complying  with  the  requirements  of  the  act  of  1879. 

4.  Statutes:  Titles:  Amendments.  Where  an  act  has  been  passed 
complete  in  itself »  the  legislature  may,  under  the  title  of  an  act  to 
amend  such  act,  substitute  another  law  of  similar  complete  charac- 
ter, and,  so  long  as  its  provisions  are  germane  to  the  title  and  sub- 
ject of  the  act  amended,  it  may  be  valid,  although  it  may  operate 
incidentally  to  modify  other  statutes. 

Appeal  from  the  district  court  of  Dawson  county. 
Heard  below  before  Holcomb,  J. 

E.  A.  Cockj  for  appellanta 

O.  W.  Fox  and  C  W.  McNatnar^  contra* 

Ikvine,  C. 

This  was  an  action  by  Henry,  the  object  of  which  was 
to  restrain  the  defendants,  the  county  commissioners  and 
certain  road  supervisors  of  Dawson  county,  from  remov- 
ing fences  of  the  plaintiff  along  section  lines.  The  issue 
presented  and  tried  was  as  to  whether  or  not  a  public 
highway  existed  which  was  obstructed  by  plaintiff's 
fences.  There  was  a  general  finding  for  the  plaintiff,  and 
an  injunction  as  prayed,  and  the  defendants  appeal. 

It  is  admitted  by  the  appellants  that  the  evidence  was 
sufficient  to  sustain  the  finding  for  the  plaintiff  in  so  far 
as  there  was  any  claim  of  a  highway  by  prescription.  An 
insi>ection  of  the  answer  renders  it  very  doubtful  whether 
the  defendants  claimed  a  right  by  dedication.  If  so,  the 
evidence  amply  warranted  a  finding  against  them  on  such 
an  issue.  The  only  remaining  question,  therefore,  is 
whether  or  not  there  was  an  otherwise  lawfully  opened 
highway  obstructed  by  the  plaintiff's  fences.  All  the 
evidence  introduced  went  to  the  question  of  user.  The 
plaintiff,  in  his  petition,  denied  the  existence  of  a  high- 
way at  the  point  in  dispute.  The  answer  denied  this 
averment  of  the  petition,  and  further  pleaded  the  exist- 
ence of  a  highway  under  the  act  approved  February  24, 
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1873  (General  Statutes,  1873,  p.  959).  The  burden  of 
proof  was  not  upon  the  plaintiff  to  establish  the  negative 
of  the  issue  thus  presented,  to-wit,  the  establishment  and 
opening  of  a  legal  highway,  and  the  evidence  fails  to 
prove  the  affirmative  of  the  issue,  unless  a  highway  exists 
by  operation  of  the  general  law. 

Section  46,  chapter  78,  Compiled  Statutes,  being  a  por- 
tion of  the  road  law  of  1879  (Session  Laws,  1879,  p.  120), 
provides  as  follows:  "The  section  lines  are  hereby  de- 
clared to  be  public  roads  in  each  county  in  this  state,  and 
the  county  board  of  such  county  may,  whenever  the  pub- 
lic good  requires  it,  open  such  roads  without  any  prelimi- 
nary survey  and  cause  them  to  be  worked  in  the  same 
manner  as  other  public  roads;  Provided^  That  any  dam- 
ages claimed  by  reason  of  the  opening  of  such  roads  shall 
be  appraised  and  allowed,  as  nearly  as  practicable,  in 
manner  hereinbefore  provided;  And  provided  further ^  That 
the  county  board,  before  opening  such  section  line  road, 
shall  direct  the  county  surveyor  to  perpetuate  the  exist- 
ing government  comers  along  such  line,  by  planting 
monuments  of  some  durable  material,  with  suitable  wit- 
nesses whenever  practicable,  and  make  a  record  of  the 
same."  It  is  no  longer  open  to  controversy  that  this  sec- 
tion does  not  itself  operate  as  an  opening  of  section  lines 
as  roads.  Whether  or  not  any  such  road  shall  be  opened 
rests  in  the  discretion  of  the  board  of  county  commis- 
sioners, the  question  for  them  to  determine  being  whether 
or  not  the  public  good  requires  the  opening  of  the  road. 
{Throckmorton  v.  State^  20  Neb.,  647.)  The  owners  of  land 
along  the  route  of  such  road  are  also  protected  in  their 
constitutional  rights  of  compensation  for  land  taken  or 
damaged  in  the  opening  of  such  road  {Rose  v.  Washington 
Cmmtyy  42  Neb.,  1;  Oyler  v.  Ross,  48  Neb.,  211);  and  in 
proceeding  to  open  section  line  roads  the  statute  must 
be  complied  with  as  to  giving  notice.  {Beatty  v.  BeethCj 
23  Neb.,  210.)  The  statute  merely  locates  roads  along 
section  lines;  and  it  not  being  shown  that  any  of  the 
necessary  steps  were  taken  for  opening  the  road  in  ques- 
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tion,  no  right  can  be  claimed  by  the  defendants  under  the 
act  of  1879. 

It  is,  however,  claimed  that  the  road  was  established 
and  opened  by  virtue  of  the  act  of  1873  referred  to  in  the 
answer.  The  road  law  existing  prior  to  1873  appears  as 
chapter  47  of  the  Revised  Statutes  of  1866.  In  1867  there 
was  passed  an  act  (Session  Laws,  1867,  p.  45)  providing, 
among  other  things,  that  all  roads  located  in  compliance 
with  the  laws  of  this  state  are  declared  open  roads,  and 
the  road  supervisors  shall  proceed  to  remove  all  obstacles 
from  the  same  within  six  months  from  the  passage  of  the 
act  The  act  of  1873  provided  that  "section  lines  be  and 
are  hereby  declared  to  be  public  roads  and  highways"  in 
certain  counties  named.  By  the  second  section  of  the 
act  it  is  made  unlawful,  where  lands  have  been  unim- 
proved and  unenclosed,  to  enclose  the  same  without  leav- 
ing a  space  of  two  rods'  width  on  each  side  of  the  section 
line.  By  the  third  section  "no  road  hereby  established 
shall  be  opened  until  damages  shall  have  been  assessed 
where  the  same  are  claimed;  Provided^  however^  That  ap- 
plication for  damages  shall  be  made  within  ninety  days 
from  the  passage  of  this  act."  The  fifth  section  provides 
for  the  vacation  of  a  section  line  road  wherever  any  por- 
tion of  the  section  line  "shall  be  impracticable."  By  an 
act  of  1875  (Session  Laws,  1875,  p.  114,  sec.  1)  "all  roads 
or  ^arts  of  roads  located  and  established  in  this  state, 
except  such  as  are  located  on  section  lines,  that  shall  not 
be  worked  or  traveled  for  a  period  of  six  years  from  the 
location  of  said  road  or  roads,  the  same  shall  be  and  are 
hereby  declared  vacated."  In  1879  there  was  passed 
(Session  Laws,  1879,  p.  120)  "An  act  to  amend  chapter  47 
of  the  Revised  Statutes  of  1866,  entitled  'Roads.'  "  This 
is  our  present  road  law,  and  contains  section  46  above 
quoted.  The  argument  on  behalf  of  defendant  is  that 
this  act  did  not  operate  to  repeal  the  acts  of  1873  and* 
1875,  and  did  not  vacate  any  roads  established  under  the 
act  of  1873,  notwithstanding  section  3  of  that  act,  which 
provides  that  "all  roads  within  the  state  which  have  been 
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laid  out  in  pursuance  of  any  law  of  this  state  or  of  the 
territory  of  Nebraska,  and  which  have  not  been  vacated 
in  pursuance  of  the  law,  are  hereby  declared  to  be  public 
roads;  Provided^  That  all  roads  that  have  not  been  used 
within  five  years  shall  be  deemed  vacated."  The  evidence 
is  undisputed  that  this  road  was  not  used  prior  to  1884. 
We  need  not  closely  inquire  whether  the  effect  of  the 
acts  of  1867  and  1873  referred  to  was  to  open  all  located 
roads  and  make  them  existing  open  roads,  in  legal  effect, 
irrespective  of  user.  It  may  well  be  doubted  whether 
it  was  within  the  power  of  the  legislature,  by  a  declara- 
tion of  such  a  character,  to  condemn  private  property 
without  compensation  unless  claims  were  made  for  dam- 
ages within  ninety  days,  according  to  the  act  of  1873. 
We  think  this  earlier  legislation,  whatever  may  have 
been  its  effect,  was  superseded  by  the  act  of  1879.  It 
is  true  that  the  act  of  1879  was  in  form  and  in  title  an  act 
to  amend  chapter  47  of  the  Revised  Statutes  of  1866,  and 
did  not  contain  or  repeal  the  acts  of  1867  or  of  1873,  Nor 
did  it  in  terms  repeal  the  act  of  1875,  which  vacated  all 
roads  except  section  line  roads  for  non-user.  But  chapter 
47  of  the  Revised  Statutes  of  1866  was  a  general  statute, 
covering  the  whole  subject  of  roads  and  embracing  all  the 
legislation  then  existing.  Under  the  title  of  an  act  to 
amend  that  chapter,  it  was  therefore  competent  for  the 
legislature  to  include  any  subject  germane  to  the  pro- 
visions of  the  act  amended;  that  is,  relating  to  the  gen- 
eral subject  of  location,  opening,  maintenance,  and  vaca- 
tion of  highways  within  the  state.  The  act  of  1879  re- 
peated in  the  same  terms  a  large  portion  of  chapter  47, 
Revised  Statutes,  and  it  formed  a  complete  law  by  itself 
on  the  subject  of  highways.  The  object  of  section  3  was 
to  remove  all  uncertainty  as  to  the  existence  of  highways, 
first,  by  continuing  in  existence  all  theretofore  legally 
Maid  out  and  not  vacated;  and  second,  by  vacating  all 
such  highways  as  had  not  been  used  within  five  years. 
This  road  had  not  been  used  within  five  years,  and  there- 
fore fell  within  the  terms  of  the  proviso  of  section  3. 
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Section  40  then  re-established  all  section  lines  in  the  state 
as  public  highways,  with  special  provisions  for  opening 
them  and  assessing  damages.  We  hold  that  the  effect  of 
the  act  of  1879  was,  therefore,  to  modify  the  operation  of 
the  acts  of  1873  ajid  1875  in  such  a  way  that  section  line 
roads,  as  well  as  others,  which  had  not  been  used  for 
five  years  prior  to  the  passage  of  the  act  should  thereby 
become  vacated,  and  to  establish,  or  rather  locate,  as 
potential  roads  all  the  section  lines  of  the  state.  But 
before  any  such  section  lines,  not  remaining  established 
roads  by  virtue  of  the  old  law  and  user,  could  be  opened 
or  the  land  appropriated  for  highway  purposes,  the  re- 
quirements of  the  act  of  1879  must  be  complied  with.  It 
follows  that  the  judgment  of  the  district  court  was  right. 


Affirmed, 


Nelson  Westover,  Administrator,  v.  Wajjter  Car- 
man's Estate. 

Filed  October  7, 1896.    No.  6799. 

1.  Executors  and  Administrators:  Final  Account:  Receipts.  In  the 
final  accounting  of  an  administrator  the  beneficiaries  of  the  estate 
are  not  bound  by  the  terms  of  receipts  presented  by  the  adminis- 
trator.  They  may  be  heard  on  the  accounting  to  deny  the  fact  that 
payments  were  made  as  shown  by  the  receipts. 


:  : .    An  administrator  presenting  in  support  of 

his  final  accounting  receipts  of  a  distributee  of  the  estate,  such 
distributee  may  oppose  the  allowance  of  credits  thereon  on  the 
ground  that  the  receipts  were  obtained  by  fraud  and  payments  not 
made  as  shown  thereby. 

:  :  Commingling  Funds:   Interest.     An  administrator 


who  has  mingled  the  funds  of  the  estate  with  his  own  and  used 
them  for  his  own  benefit  is  chargeable  with  interest  thereon. 

:  :  :  .    The  same  rule  obtains  where  he  has 


mingled  the  funds  with  those  of  strangers  in  his  possession  and 
under  his  control;  and  where  they  have  been  deposited  in  bank  to 
the  credit  of  such  strangers  he  may  be  charged  with  interest  al- 
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though  it  does  not  appear  that  he  derived  individual  benefit  there- 
from. 


5. :  —:  :  .  Bvidence  examined,  and  held  to  sus- 
tain the  action  of  the  trial  court  in  disallowing  certain  items  in  an 
administrator's  account  and  charging  him  with  interest  on  funds 
in  his  possession. 

Error  from  the  district  court  of  Lancaster  countj. 
Tried  below  before  Hall,  J, 

James  E.  Philpott  and  E.  H.  Wooletj,  for  plaintiff  in  error. 

Ricketts  d  Wilson  and  A.  G.  Qrcenlec^  contra. 

Irvine,  C. 

Westover  was  appointed  administrator  cnm  testamento 
annexo  of  the  estate  of  Walter  Carman.  It  would  seem 
that  he  was  removed,  but  this  fact  appears  merely  infer- 
entially  in  the  record.  On  the  coming  in  of  his  account 
there  was  a  hearing  in  the  county  court  and  certain  cred- 
its claimed  by  him  were  disallowed;  and  he  was  charged 
with  interest  on  moneys  in  his  possession.  He  appealed 
to  the  district  court,  where  a  decree  was  rendered  sub- 
stantially conforming  to  that  in  the  county  court.  From 
this  decree  he  prosecutes  error. 

In  the  brief  only  three  items  are  discussed, — a  charge 
of  interest  and  the  disallowance  of  two  groups  of  vouch- 
ers. One  of  these  groups  is  described  as  vouchers  "5,  6, 
8, 18,  19,  26.*^  By  the  bill  of  exceptions  we  are  informed 
that  at  the  commencement  of  the  trial  in  the  district 
court  the  plaintiff  in  error  made  the  statement  that  "as  to 
the  appeal  taken  from  the  court  below  on  vouchers  5,  6,  8, 
18,  19,  29,  and  |6.70  of  No.  36,  amounting  to  the  sum  of 
$123.84,  the  defendant  does  not  prosecute,  but  will  allow 
them  as  found  by  the  court  below."  In  the  face  of  that 
statement,  made  of  record,  we  cannot  review  the  finding 
of  the  district  court  on  the  items  so  allowed  by  the  appel- 
lant. It  will  be  observed  that,  in  the  brief,  complaint  is 
made  of  voucher  26,  which  is  not  included  in  the  admis- 
sion of  record.     It  is  of  the  same  character  and  stands 
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upon  the  same  ground  as  some  of  the  other  items.  There 
is  probably  an  error  either  in  the  admission  or  in  the 
assignment  of  error;  but  the  voucher  referred  to  being  of 
the  same  class  as  others  admitted  to  have  been  properly 
disallowed,  we  shall  not  disturb  the  finding  of  the  trial 
court. 

The  second  class  of  vouchers  rejected  and  disallowed 
were  certain  ones  given  by  the  widow  of  the  decedent, 
purporting  to  be  for  money  paid  by  the  administrator  to 
her, — two  of  them  for  maintenance,  two  for  claims 
against  the  estate,  and  one  for  her  distributive  share. 
These  amount  to  f  3,150.89.  It  is  admitted  that  no  money 
was  paid  when  these  vouchers  were  obtained,  nor  did 
they  represent  money  paid  in  the  past.  The  administra- 
tor contends,  however,  that  the  widow  preferred  to  have 
her  share  in  interest  bearing  securities,  and  that,  there- 
fore, promissory  notes  of  different  persons  were  turned 
over  to  her  in  lieu  of  money,  she  knowing  and  consenting 
to  this  arrangement.  On  behalf  of  those  opposing  the 
allowance  of  the  account,  to-wit,  the  widow  and  the  other 
distributees  of  the  estate,  it  is  claimed  that  the  vouchers 
were  obtained  by  fraud,  and  that  neither  money  nor  notes 
were  in  fact  delivered  to  her,  and  the  notes  which  it  was 
proposed  to  deliver  were  not  the  property  of  the  estate 
and  were  worthless.  The  administrator  argues,  first, 
that  in  this  proceeding  the  parties  are  bound  by  the  terms 
of  the  vouchers,  and  if  they  are  in  fact  genuine  receipts 
the  administrator  is  in  his  accounting  entitled  to  credit 
therefor,  leaving  the  person  giving  the  receipts  to  a  per- 
sonal action  against  the  administrator;  second,  that  the 
finding  of  fact  is  wrong;  and  third,  that  in  no  event 
should  the  administrator  be  charged  with  the  amount  of 
these  vouchers  unless  the  notes  are  returned.  These  ar- 
guments we  shall  take  up  in  their  order. 

We  think  this  is  an  appropriate  proceeding  in  which 
to  determine  the  validity  of  the  alleged  contract  between 
the  widow  and  the  administrator  and  the  fact  of  its  exe- 
cution.    Had  the  transaction  been  with  a  stranger  to  the 
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estate,  who  had  not  repudiated  the  contract,  there  might 
be  force  in  the  suggestion  that  in  the  absence  of  a  rescis- 
sion carried  into  effect,  other  parties  could  not  avoid  the 
administrator's  contract.  But  the  widow  was  an  heir 
and  legatee  under  the  will;  indeed,  she  was  an  executor 
and  qualified  as  such,  although  the  proof  shows  that 
Westover,  as  administrator,  actually  conducted  all  the 
business  of  the  estate.  Were  she  to  remain  passive  and 
permit  Westover's  account  to  be  settled  on  the  basis  of 
payments  to  her  as  shown  by  the  receipts,  it  is  doubtful 
whether  she  would  not  in  a  subsequent  action  be  estopped 
to  repudiate  the  transaction.  Her  dealings  as  widow 
and  legatee  with  Westover  were  in  his  representative 
capacity  and  were  with  the  estate.  A  receipt,  which  is 
simply  a  receipt  and  not  a  contract,  is  disputable,  and 
the  parties  thereto  are  not  concluded  by  its  terms.  If  the 
receipts  did  not  represent  payments  to  her,  or  if  they  had 
been  obtained  by  fraud,  she  was  not  bound  and  still  had 
her  claim  against  the  estate.  The  administrator  was 
not  discharged  from  liability  on  that  account;  and  there- 
fore on  his  accounting  not  only  the  genuineness  of  the 
vouchers,  but  the  fact  of  his  having  discharged  the  lia- 
bility of  the  estate  to  the  person  giving  the  vouchers,  were 
appropriate  subjects  of  investigation. 

We  think,  also,  that  the  finding  of  fact  was  supported 
by  the  evidence.  There  is  evidence  tending  to  show  that 
there  existed  a  firm  known  as  Fisher  &  Westover,  com- 
prised of  John  Fisher  and  Jennie  Westover,  Jennie  West- 
over  being  the  wife  of  the  administrator;  that  the  busi- 
ness of  this  firm  was  conducted  by  the  administrator; 
that  the  moneys  accruing  to  the  estate  were  either  carried 
in  his  own  pocket  or  dejyosited  to  the  credit  of  Fisher  & 
Westover  in  the  bank  account  of  that  firm,  which  was 
under  the  control  of  the  administrator.  For  a  long  time 
prior  to  the  alleged  settlement  with  the  widow,  a  large 
sum  of  money  belonging  to  the  estate  had  been  in  the 
hands  of  the  administrator.  The  firm  of  Fisher  &  West- 
over  was  the  owner  of  the  notes  in  controversy.     They 
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were  delivered  by  Westover,  with  a  written  guaranty 
signed  by  him  in  the  name  of  Fisher  &  Westover,  to  a 
brother  of  the  administrator,  W.  H.  Westover,  an  attor- 
ney at  law.  They  were  turned  over  to  him  for  the  pur- 
pose of  collection,  a  large  number  of  them  being  past 
due.  The  evidence  also  shows  that  a  large  number  of 
them  were  absolutely  worthless  unless  the  guaranty  of 
Fisher  &  Westover  made  them  good.  There  is  also  evi- 
dence tending  to  show  that  Mrs.  Carman  knew  of  this  ar- 
rangement and  signed  the  vouchers  knowing  that  the 
notes  had  been  assigned  to  her  and  placed  in  the  hands 
of  W.  H.  Westover.  She,  however,  flatly  contradicts  this 
and  testifies  that  she  never  received  any  of  the  notes,  that 
she  never  authorized  their  delivery  to  W.  H.  Westover, 
and  never  assented  to  any  such  arrangement.  On  this 
conflict  of  the  evidence  we  must  sustain  the  finding  of  the 
district  court  in  her  favor.  No  matter  what  she  had 
agreed  to  receive  in  lieu  of  money,  if  the  notes  were  not 
delivered  to  her  or  to  some  person  else  by  her  authority, 
no  payment  was  ever  made  and  no  discharge  effected,  and 
this  without  regard  to  the  existence  of  fraud  in  the  trans- 
action. It  is  true  that  there  is  evidence  that  she  received 
two  small  sums  of  money  from  W.  H.  Westover,  which 
were  in  fact  proceeds  of  the  collection  of  some  of  the 
notes.  But  she  testifies  that  she  did  not  know  whence 
this  money  was  derived.  She  was  an  old  lady  and  testi- 
fies that  prior  to  her  husband's  death  she  was  wholly 
without  experience  in  business  affairs.  The  Westovers 
were  relatives  of  hers.  To  constitute  a  ratification,  some 
act  must  be  done  with  knowledge  of  the  facts.  In  other 
words,  the  conduct  which  amounts  to  a  ratification  must 
be  such  as  to  imply  a  consent  to  and  recognition  of  the 
act  ratified.  It  would  be  a  harsh  rule  to  hold  that  an  old 
lady,  wholly  inexperienced  in  business,  by  the  mere  re- 
ceipt of  a  few  dollars  from  a  brother  of  her  husband's 
administrator  should  be  held  to  ratify  a  transaction  of 
the  character  which  her  testimony  shows  this  to  have 
been. 

30 
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What  we  have  already  said  practically  disposes  of  the 
third  argument.  If  she  never  received  the  notes,  if  they 
were  never  in  the  hands  of  her  agent,  she  was  not  bound 
and  it  was  not  within  her  power  to  tender  them  back.  It 
is  shown  that  she  did  tender  a  written  reassignment. 
This  is  all  she  could  do.  It  is,  perhaps,  more  than  she 
was  required  to  do.  It  is  now  claimed  that  the  fact  that 
she  tendered  a  reassignment  was  an  admission  that  she 
had  received  the  notes;  but  we  think  not.  It  was  at  most 
an  offer  to  restore  the  administrator  to  the  position  he 
would  have  been  in  had  it  not  been  for  his  executed  but 
undelivered  assignment  of  the  notes  to  her. 

This  brings  us  to  the  question  of  interest.  It  is  a  set- 
tled principle  of  law  that  where  an  administrator  mingles 
the  funds  of  the  estate  with  his  own  and  uses  them  for 
his  own  benefit,  he  is  chargeable  with  interest.  {Schieffc- 
lin  V.  Stcicarty  1  Johns.  Ch.  [N.  Y.],  620;  Spear  v.  Tinkham^ 
2  Barb.  Ch.  [N.  Y.],  211;  Perrin  r.  Lepper,  72  Mich.,  454; 
Estate  of  Clarky  53  Cal.,  355;  McCloskey  v.  Gkasony  56  Vt., 
264;  Hook  v.  Payne,  14  Wall.  [U.  S.],  252.)  It  may  be 
said  that  in  this  case  there  is  no  evidence  that  the  admin- 
istrator mingled  the  funds  with  his  own,  or  that  he  used 
them  for  his  individual  gain.  He  himself  admits,  how- 
ever, that  he  mingled  them  with  the  funds  of  Fisher  & 
Westover.  The  beneficiaries  of  this  estate  have  nothing 
to  do  with  that  firm  and  need  not  look  to  it  for  reimburse- 
ment. So  far  as  the  administrator  is  concerned,  to  min- 
gle the  funds  of  the  estate  with  those  of  a  stranger  is  the 
same  as  to  mingle  them  with  his  own.  The  moneys  were 
deposited  in  bank  to  the  credit  of  Fisher  &  Westover. 
They  were  open  to  use  by  that  firm,  as  well  as  by  the 
administrator  himself.  The  burden  did  not  devolve  upon 
the  beneficiaries  of  showing  that  the  administrator  or 
Fisher  &  Westover  had  made  a  beneficial  use  of  them. 
On  this  point  the  case  of  Unioti  Bank  v.  Smithy  4  Cr.  C.  C. 
[U.  S.],  509,  is  much  in  point.  There  it  is  said:  "The  list 
of  balances  referred  to  is  not  a  list  of  balances  in  the  re- 
spondent's account,  but  in  the  joint  account  of  W.  &  C. 
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Smith  with  the  bank.  It  does  not  appear  who  W.  &  C. 
Smith  were;  but  if  it  should  appear  that  they  were  a  mer- 
cantile firm,  and  that  the  assets  were  placed  in  the  bank 
subject  to  their  use  and  control  and  mingled  with  their 
funds,  I  should  think  the  respondent  was  chargeable  with 
interest  for  the  whole  time  the  money  was  at  their  dis- 
posal, although  they  might  have  always  had  credit  enough 
in  bank  to  answer  for  it.  It  was  a  fund,  when  thus 
placed,  which  either  partner  had  a  right  to  draw  out  at 
any  time;  and  it  was  as  much  liable  to  the  creditors  of 
W.  &  C.  Smith  as  to  those  of  S.  Bobertson,  and  perhaps 
more  so.  If  W.  &  C.  Smith  had  failed  indebted  to  the 
bank,  the  bank  would  have  retained  it,  and  it  would  have 
been  lost  to  the  estate  of  Robertson.  Although  W.  &  C. 
Smith  may  not  actually  have  used  the  money,  yet  it  gave 
them  credit  with  the  bank,  so  that  they  might  more 
readily  obtain  discounts."  Many  of  the  cases  hold  that 
an  administrator  mingling  the  funds  with  his  own  is 
chargeable  with  compound  interest  at  the  highest  rate 
allowed  by  law.  In  this  case  only  simple  interest  at 
seven  per  cent  was  allowed.  There  was  evidence  justify- 
ing a  larger  allowance  than  was  made. 


Affirmed. 
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John  Casey  and  James  Casey  v.  State  of  Nebraska* 

Felbd  Octobbe  21. 1896.    No.  8421.  m^ 

1.  Griminal  Law:  aocessobdes.  Section  1  of  the  Criminal  Code  is  de- 
claratory merely  of  the  common  law  rule  by  which  an  accessory 
before  the  fact  is  defined  as  one  who  aids,  abets,  or  procures  the 
commission  of  a  felony  by  another  in  his  absence,  and  does  not 
refer  to  one  who,  being  present  at  the  commission  of  a  crime, 
aids  or  assists  therein. 


: .    In  those  Jurisdictions  where,  as  in  this  state,  the  ruU 

of  the  common  law  has  not  been  relaxed,  one  charged  as  a  prin- 
cipal only  cannot  be  convicted  as  an  accessory,  and  one  charged 
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as  an  accessory  before  the  fact  cannot  be  convicted  as  a  principal 
offender. 


8. :  Alibi:  Proof:  Instructions.    An  alibi  is  a  legitimate  de- 
fense to  a  criminal  charge  and  should  not  be  disparaged  by  the 
trial  court,  the  weight  or  sufficiency  of  the  evidence  for  that  pur 
pose  being  a  question  for  the  consideration  of  the  Jury. 

4. :  : .    It  is  error  to  instruct  that  the  accused  in  a 

criminal  prosecution  is  required  to  prove  an  alibi.  It  is  sufficient 
to  entitle  him  to  an  acquittal  if  the  Jury,  from  a  consideration  of 
all  of  the  evidence,  entertain  a  reasonable  doubt  of  his  presence 
at  the  commission  of  the  crime  charged,  whether  such  doubt  arise 
from  a  failure  of  proof  on  the  part  of  the  state,  or  from  eyldence 
submitted  by  the  accused  in  his  own  behalf. 

Error  to  the  district  court  for  Ricliardson  county. 
Tried  below  before  Stull,  J. 

The  opinion  contains  a  statement  of  the  case. 

E.  W,  ThomaSy  F.  Martin^  and  C.  Oillcspiej  for  plaintiffs 
in  error: 

One  cannot  be  convicted  as  a  principal  in  the  commis- 
sion of  a  crime  under  a  charge  of  being  an  accessory  be- 
fore the  fact.  (/////  r.  iswtv,  42  Neb.,  505;  Walrath  v. 
State,  8  Neb.,  80;  V/agner  v.  State,  43  Neb.,  2.) 

The  judgment  should  be  reversed  for  error  in  the  in- 
struction relating  to  the  alibi.  (Wharton,  Criminal  Evi- 
dence [9th  ed.],  sec.  333;  Wright  v.  People,  4  Neb.,  410; 
Ballard  v.  State,  19  Neb.,  619;  Wasson  v.  Palmer,  13  Neb., 
376;  McPherson  v.  Wis  well,  19  Neb.,  117;  French  v.  State, 
12  Ind.,  670.) 

A,  S.  Churchill,  Attorney  General,  George  A.  Day,  Deputy 
Attorney  General,  and  C.  F,  Reavis,  for  the  state. 

Beferences:  Noland  v.  State,  19  O.,  131;  Hartshorn  v. 
State,  29  O.  St.,  635;  State  v,  Rowland,  72  la.,  327;  People 
V.  Lee  Gam,  69  Cal.,  552;  People  v.  Levine,  85  Cal.,  39;  Mar- 
tin t\  State,  30  Neb.,  507;  Debney  v.  State,  45  Neb.,  856; 
Wright  v.  State,  45  Neb.,  44;  Tracy  v.  State,  46  Neb.,  362; 
Folden  v.  State,  13  Neb.,  328*;  Dodge  v.  People,  4  Neb.,  221. 
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At  the  March,  1896,  term  of  the  district  co;:rt  for  Rich- 
ardson county,  John  Casey  and  James  Casey  were  con- 
victed upon  an  information  in  wliich  the  former  was 
charged  as  principal  with  the  crime  of  robbery  and  the 
latter  as  an  accessory  thereto  before  the  fact,  and  from 
which  judgment  they  prosecute  error  to  this  court.  The 
information  mentioned,  omitting  caption  and  formal 
parts,  is  as  follows:  "That  John  Casey,  late  of  the  county 
aforesaid,  on  the  14th  day  of  January,  1896,  in  the  county 
of  Richardson  and  state  of  Nebraska,  in  and  upon  one 
Leonard  Jacobus,  then  and  there  being,  unlawfully,  forci- 
bly, and  with  violence,  did  make  an  assault,  and  him,  the 
said  Leonard  Jacobus,  in  bodily  fear  then  and  there  felo- 
niously did  put,  and  from  the  person  and  against  the  will 
of  him,  the  said  Leonard  Jacobus,  then  and  there  feloni- 
ously, forcibly,  and  with  violence  did  steal,  take,  and 
carry  away  one  United  States  note,  commonly  called  a 
^greenback,'  of  the  denomination  of  five  dollars,  and  one 
gent's  gold-filled  watch  of  the  value  of  fifteen  dollars, 
the  property  of  the  said  Leonard  Jacobus,  with  intent 
then  and  there  to  steal,  take,  and  carrj'  aw^ay  the  said 
property;  and  that  one  James  Casey,  before  said  robbery 
was  committed,  to-wit,  on  the  14th  day  of  January,  1896, 
in  Richardson  county  and  state  of  Nebraska,  unlawfully, 
purposely,  and  feloniously  did  incite,  procure,  aid,  and 
abet  the  said  John  Casey  in  committing  the  robbery  afore- 
said/^ Separate  motions  for  a  new  trial  were  interposed 
in  the  court  below,  followed  by  separate  petitions  in  error 
to  this  court. 

It  is  first  urged  in  behalf  of  James  Casey  that  there  is 
an  entire  failure  of  proof  to  sustain  the  charge  upon 
which  he  was  convicted.  Indeed,  the  proposition  is  not 
disputed,  and  cannot  be  upon  the  record  before  us,  that 
the  only  evidence  connecting  him,  the  said  James  Casey, 
with  the  alleged  robbery  tends  to  prove  that  he  was 
present  and  participated  therein  as  a  principal.     The 
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question  is  therefore  presented  whether  one  charged  as 
an  accessory  before  the  fact  only  can,  under  our  statute, 
be  convicted  upon  proof  of  guilt  as  a  principal.  It  is,  of 
course,  understood  that  our  discussion  of  the  subject 
applies  to  felonies  only,  since,  under  the  statute,  as  at 
common  law,  accessories  to  misdemeanors  are  unknown, 
those  aiding  or  abetting  in  misdemeanors  being  punish- 
able as  principals.  (Wagner  v.  StatCj  43  Neb.,  1.)  The  act 
of  aiding,  abetting,  or  procuring  the  commission  of  a 
felony  is,  both  in  this  state  and  in  Ohio,  from  whence  our 
Criminal  Code  was  borrowed,  an  independent,  substan- 
tive crime,  in  nowise  dependent  for  its  punishment  upon 
the  conviction  of  the  principal.  (Noland  v.  StatCy  19  O., 
131.)  In  Hill  V.  IState,  42  Neb.,  503,  and  in  Dixon  v.  State, 
46  Neb.,  298,  it  was  held  that  sections  1  and  2  of  the 
Criminal  Code,  defining  accessories  before  and  after  the 
fact,  are  declaratory  merely  of  the  common  law.  In 
those  states  where,  by  statute,  the  distinction  between 
principals  and  accessories  has  been  abolished,  the  accused 
may  be  charged  either  as  a  principal  or  an  accessory  be- 
fore the  fact,  or  both,  at  the  option  of  the  pleader;  but  In 
other  jurisdictions,  where,  as  in  this  state,  the  rule  of  the 
common  law  has  not  been  relaxed,  one  not  present  or 
actually  participating  in  the  commission  of  the  crime 
alleged,  but  whose  offense  consists  in  the  aiding,  inciting, 
or  procuring  of  its  commission  by  the  principal  offender, 
should  be  charged  as  an  accessory  before  the  fact,  and 
since,  as  has  been  said,  "The  law  never  condemns  without 
accusation,  ♦  ♦  ♦  one  indicted  as  a  principal  in  a 
felony  cannot  be  convicted  of  being  an  accessory  before 
the  fact,  or,  indicted  as  such  accessory,  cannot  be  found 
guilty  as  a  principal  felon."  (1  Bishop,  Criminal  Law, 
sec.  803.)  And  in  Wagner  v.  Statey  svpraj  Iratlne,  C,  citing 
Wharton's  Criminal  Law,  208,  asserts,  as  a  familiar  rule, 
that  no  conviction  as  an  accessory  will  lie  under  an  in- 
dictment charging  one  as  principal,  and  vice  versa.  It 
follows,  therefore,  that  the  verdict  and  judgment  is,  as 
to  James  Casey,  unsupported  by  the  evidence,  and  that 
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his  separate  motion  for  a  new  trial  should  have  been  sus- 
tained. 

Of  the  several  assignments  contained  in  the  petition  in 
error  of  John  Casey,  we  shall  notice  but  one,  viz.,  the  giv- 
ing of  instruction  No.  8  by  the  court  on  its  own  motion, 
as  follows:  "The  evidence  produced  to  establish  an  alibi 
should  be  cautiously  received,  though  when  proved  it  is 
as  strong  as  any  other  defense.  You  must  be  the  sole 
judges  of  the  weight  to  be  given  to  the  testimony,  and  in 
determining  the  weight  to  be  given  it  you  should  take 
into  consideration  the  interest  any  witness  may  have  in 
the  issues  of  this  case,  the  manner  in  which  they  have 
testified,  and  all  the  circumstances  surrounding  their 
testimony,  and  if  you  believe  beyond  a  reasonable  doubt, 
from  all  the  evidence,  that  these  defendants  are  guilty  as 
charged  in  the  information,  then  you  will  so  state  in  your 
verdict."  There  was,  it  should  be  observed,  an  attempt 
on  the  part  of  the  accused  to  show  tjiat  they  spent  the 
night  in  question  at  their  respective  homes,  and  testimony 
was  introduced  by  them  tending  to  prove  that  they  could 
not  have  been  present  at  the  time  and  place  of  the  rob- 
bery, which  was  committed  in  the  waiting  room  of  the 
Sfissouri  Pacific  Railway  Company's  passenger  depot  at 
Falls  City,  at  or  about  the  hour  of  2  o'clock  A.  M.  The 
question  or  sufficiency  of  such  testimony  for  the  purpose 
of  establishing  an  alibi  is  not  now  before  us.  The  ac- 
cused were,  howevec,  entitled  to  have  it  submitted  with 
the  other  evidence  adduced,  without  disparagement  by 
the  court.  There  are,  it  must  be  confessed,  precedents 
for  the  instructions  complained  of,  but  the  sound  rule  is 
believed  to  be  that  the  accused  in  a  criminal  prosecution 
is  entitled  to  an  acquittal  whenever  the  jury,  from  a  con- 
sideration of  all  of  the  evidence  adduced,  entertain  a 
reasonable  doubt  of  his  presence  at  the  time  and  place 
where  the  crime  is  shown  to  have  been  committed.  (Mc- 
Lain  v.  State,  18  Neb.,  154;  French  v.  State,  12  Ind.,  670; 
AlMn  V.  State,  63  Ind.,  598;  Datcson  v.  State,  62  Miss.,  241; 
Johtison  V.  State,  17  S.  W.  Rep.  [Tex.],  252;  State  v.  Howell, 
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100  Mo.,  628,  overruling  State  v.  Jennings,  contra,  81  Mo., 
185;  State  v.  Taylor,  118  Mo.,  153;  1  Bishop,  Criminal 
Procedure,  sec.  1066;  Thompson,  Trials,  sees.  2433  et  seq.) 
In  State  v.  Taylor,  supra,  the  trial  court,  on  its  own  motion, 
gave  the  following  instruction:  "If  the  jury  shall  find 
and  believe,  from  the  evidence,  that  at  the  time  the  of- 
fense charged  in  the  indictment  was  committed  ♦  ♦  ♦ 
the  defendant  was  at  a  place  other  than  the  place  where 
such  offense  or  crime  was  committed,  the  jury  will  find 
the  defendant  not  guilty,"  and  refused  to  charge  that  the 
accused  was  entitled  to  an  acquittal  provided  the  evi- 
dence created  a  reasonable  doubt  in  the  minds  of  the  jury 
of  his  presence  at  the  time  and  place  in  question.  But 
the  court,  reversing  the  judgment  of  conviction,  in  an 
exhaustive  and  valuable  opinion  by  Gantt,  P.  J.,  say: 
"The  weight  of  the  evidence  tending  to  prove  an  alibi  is 
to  be  determined  by  the  jury,  and  although  it  falls  short 
o(  absolute  conviction  of  its  truth,  still,  if  it  raises  in 
their  minds  a  reasonable  doubt  of  the  presence  of  the  de- 
fendant at  the  commission  of  the  crime,  he  is  entitled  to 
an  acquittal;  and  it  is  not  material  whether  this  doubt 
arises  from  a  defect  of  the  evidence  of  the  state  or  the 
evidence  of  the  defendant  in  rebuttal.  ♦  ♦  ♦  The 
burden  placed  upon  the  defendant  to  show  his  presence 
elsewhere  took  away  the  free  action  of  the  minds  of  the 
jury  in  forming  a  reasonable  doubt  upon  the  whole  evi- 
dence, for  the  simple  reason  that  the  evidence  which 
tended  to  establish  his  alibi  was  to  be  excluded  from 
their  consideration  on  that  subject,  and  to  only  become 
available  if  it  established  the  defense  affirmatively."  And 
in  Gravely  t\  State,  38  Neb.,  871,  it  was  held  that  the  bur- 
den in  a  criminal  prosecution  never  shifts,  but,  as  to  all 
defenses  which  the  evidence  tends  to  establish,  rests  upon 
the  state  throughout,  and  that  the  rule  thus  stated  ap- 
plies not  alone  to  the  case  made  by  the  state  in  the  first 
instance,  but  also  to  any  distinct  substantive  defense  in- 
terposed by  the  accused.  The  vice  of  the  instruction  here 
assailed  is,  when  tested  by  the  authorities  cited,  first, 
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that  it  discredits  a  legitimate  defense,  by  advising  the 
jury  that  the  evidence  in  behalf  of  the  accused  should  be 
received  with  caution;  second,  in  imposing  upon  them 
(the  accused)  the  burden  of  proving  the  alibi  relied  upon, 
instead  of  directing  an  acquittal  in  case  the  jury  were 
not  satisfied,  from  a  consideration  of  all  the  evidence, 
beyond  a  reasonable  doubt  of  their  presence  at  the  com- 
mission of  the  robbery  charged.  It  follows  that  the  judg- 
ment of  conviction  must  be  reversed  and  the  cause  re- 
manded for  trial  de  novo 


Kevbhsed. 


Henry  Mundt,  Executor,  appellee,  v.  Anna  Hage- 
dorn  et  al,,  appellants. 

Filed  October  21, 1896.    No.  6726. 

1.  Homestead:  Convey aivce  to  Wipe:  Judgment  Creditobs  of  Hus- 
band. A  wife,  who  by  meme  conveyance  from  her  husband  ac- 
quires property  exempt  as  the  homestead  of  the  family,  takes  the 
title  thereof  unincumbered  by  Judgments  against  the  husband,  al- 
though the  purpose  of  such  conveyance  may  have  been  to  defraud 
creditors  of  the  latter.    {Mumon  v.  Carter,  40  Neb.,  417.) 

2. :   Value:    Incumbbances.     Section  1,  chapter  36,  Compiled 

Statutes,  exempts  to  those  persons  within  its  provisions  a  horns- 
stead  not  exceeding  |2,000  in  value  over  and  above  incumbrances. 
The  exemption  in  such  case  is  determined  not  from  the  value  of 
the  fee-simple  title  but  from  the  value  of  the  claimant's  interest 
in  the  premises.    {Hay  v.  Anderson,  39  Neb.,  386.) 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Walton,  J. 

McClanahan  &  HalUgany  for  appellants. 

Simeon  Blooyn,  contra. 

Post,  C.  J, 

This  was  a  creditor's  bill  in  the  district  court  for  Doug- 
las county  by  the  plaintiff,  Henry  Mundt,  as  executor, 
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etc.,  of  Hans  Stoltenberg,  deceased,  against  the  defend- 
ants, Henry  Hagedorn  and  Anna  Hagedorn,  husband  and 
wife,  and  also  Matthew  E.  Munix  and  Emma  D.  Munix, 
husband  and  wife.  It  is  shown  by  the  petition,  and  not 
disputed,  that  the  plaintiff,  in  his  capacity  as  executor, 
on  the  5th  day  of  January,  1894,  recovered  a  judgment 
against  the  said  Henry  Hagedorn  in  the  sum  of  f429.35, 
and  costs  of  suit,  taxed  at  $4,  a  transcript  of  which  was 
in  due  form  filed  in  the  office  of  the  clerk  of  the  district 
court  for  said  county,  and  that  an  execution  subsequently 
issued  thereon  was  returned  wholly. unsatisfied,  the  de- 
fendant therein  named  being  insolvent.  It  is  therein 
further  shown  that  the  said  Henry  Hagedorn,  on  the  5th 
day  of  February,  1891,  for  the  express  consideration  of 
12,500,  conveyed  to  his  co-defendant,  Emma  D.  Munix,  who 
is  his  daughter,  the  property  in  controversy,  to-wit,  a  lot 
or  parcel  of  land,  therein  particularly  described,  152  feet  in 
length  by  64  feet  in  width,  in  section  10,  township  15,  range 
13  east,  in  Douglas  county;  that  on  the  day  last  named 
the  said  Emma  D.  Munix  and  her  husband,  Matthew  E. 
Munix,  by  a  warranty  deed,  in  due  form  conveyed  said 
premises  to  the  said  Anna  Hagedom,  the  mother  of  the 
said  Emma  D.  Munix  and  the  wife  of  the  said  Henry 
Hagedom,  and  that  said  conveyances,  and  each  of  them, 
were  made  without  consideration  and  for  the  sole  purpose 
of  defrauding  the  creditors  of  the  said  Henry  Hagedom. 
The  defendants  answered  separately,  Munix  and  wife 
denying  the  fraud  alleged  and  disclaiming  title  or  interest 
in  the  premises,  while  Hagedorn  and  wife,  after  a  denial 
in  substantially  the  same  terms,  charged  that  the  said 
Anna,  on  the  20th  day  of  September,  1869,  loaned  to  the 
said  Henry  Hagedom  f950;  that  on  the  24th  day  of  Au- 
gust, 1880,  she  advanced  to  her  said  husband  the  sum  of 
f 450,  and  on  October  11,  1880,  the  further  sum  of  f 863, 
to  be,  and  which  in  fact  was,  used  and  expended  in  pay- 
ing for  and  improving  the  property  therein  described; 
that  it  was  the  understanding  when  said  money  was  so 
advanced  that  the  deed  for  said  property  should  be  taken 


Vol.49]  SEPTEMBER  TERM,  1896.  411 


Mundt  ▼.  Hagedom. 


and  remain  in  the  name  of  the  said  Anna  Hagedorn,  and 
that  the  conveyances  above  mentioned  were  made  for  the 
purpose  of  giving  effect  to  the  understanding  upon  which 
the  aforesaid  advancements  were  made,  and  for  no  other 
purpose;  that  said  property  has  at  all  times  since  the 
purchase  thereof,  in  the  year  1869,  been  occupied  by  said 
defendants  as  a  homestead,  and  that  the  said  conveyances 
were  made  subject  to  a  prior  mortgage  of  f  1,500.  The 
reply  was,  in  substance,  a  general  denial.  There  was  a 
hearing  before  the  district  court,  resulting  in  a  decree  in 
accordance  with  the  prayer  of  the  petition,  from  which 
the  Hagedoms  have  prosecuted  an  appeal  to  this  court. 

We  quite  agree  with  the  district  court  that  the  evi- 
dence fails  to  establish  a  trust  in  favor  of  the  said  Anna 
Hagedorn,  and  that  her  relation  to  her  husband  resulting 
from  the  advancements  mentioned  (and  as  to  which  there 
is  no  substantial  controversy)  is  that  of  a  creditor  only. 
We  assume,  also,  as  a  proposition  fully  sustained  by  the 
proofs,  that  the  purpose  of  the  said  Henry  was,  by  means 
of  the  conveyances  mentioned,  to  defeat  the  claims  of 
other  creditors;  but  can  the  decree  for  the  plaintiff  be 
defended  In  view  of  the  other  facts  disclosed  by  the  rec- 
ord? That  the  property  described  has  been  occupied  by 
the  Hagedoms  as  a  homestead  for  nearly  or  quite  twenty 
years  cannot  be  disputed,  and  the  existence  of  a  prior 
mortgage  thereon,  in  favor  of  James  Stuhr,  for  f  1,500,  is 
clearly  established  by  the  proofs.  Two  witnesses  were 
introduced  by  the  plaintiff,  one  of  whom  placed  the  value 
of  the  property  at  |6,400  and  the  other  at  f4,000.  De- 
fendants were,  over  their  objection,  restricted  to  three 
witnesses  upon  that  issue,  and  who  placed  the  value  of 
said  property  at  |2,240,  $2,400,  and  ?2,500,  respectively. 

It  is  apparent  from  the  record  that  the  district  court, 
for  reasons  not  disclosed,  failed  to  find  the  value  of  the 
property,  and  that  that  question  is  now  an  open  one  to  be 
determined  upon  the  proofs  adduced,  of  which  a  synopsis 
is  given  above.  A  consideration  of  the  subject  in  the 
light  of  the  evidence  has  led  to  the  conclusion  that  the 
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property  in  controversy  did  not,  at  the  time  in  question, 
exceed  $3,500  in  value,  or,  in  other  words,  that  the  inter- 
est therein  of  Henry  Hagedorn  did  not,  on  the  5th  day  of 
February,  1891,  exceed  f  2,000,  the  value  of  the  homestead 
exemption  secured  to  him  by  law.  It  was  held  in  Munsoii 
r.  Carter,  40  Neb.,  417,  that  a  wife  who  acquires  the  family 
homestead  by  meme  conveyance  from  her  husband  takes 
the  title  thereof  unincumbered  by  judgments  against  the 
husband,  although  the  purpose  of  such  conveyance  may 
have  been  to  defraud  creditors  of  the  latter.  And  in  Hoy 
i\  Avdcrson,  39  Neb.,  386,  section  1,  chapter  36,  Compiled 
Statutes,  was  construed  as  exempting  to  one  within  the 
provisions  thereof  a  homestead  not  exceeding  f 2,000  in 
value  over  and  above  liens  thereon;  in  short,  that  the 
extent  of  the  homestead  exemption  is  determined,  not 
from  the  value  of  the  fee-simple  title,  but  from  the  claim- 
ant's interest  in  the  premises.  The  reasoning  of  these 
cases  leads  to  a  conclusion  adverse  to  the  plaintiff's  claim. 
The  decree  will  accordingly  be  reversed  and  the  cause 
dismissed. 


Reverskd  and  dismissed. 


I  40    412 
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61  801  A.  B.  Austin  v.  Tecumseh  National  Bank.    * 

51    806 
49^412 

s^  fiog  Piled  Octobeb  21, 1896.    No.  6781. 

1.  Corporations:  Corporate  Debts:  Liability  of  Successor.   In  order 

to  render  a  newly  organized  corporation  liable  at  commoii  law  for 
the  debts  of  an  established  corporation  or  firm  to  whose  business 
and  property  it  has  succeeded,  it  should,  in  the  absence  of  a  spe- 
cial agreement,  affirmatively  appear  from  the  pleadings  and  proofs 
that  the  transaction  in  question  is  fraudulent  as  to  creditors  oi 
the  old  corporation,  or  that  the  circumstances  attending  the  crea- 
tion of  the  new  and  its  succession  to  the  business  and  property  of 
the  old  corporation  are  of  such  character  as  to  warrant  the  finding 
that  it  is  a  mere  continuation  of  the  former. 

2.  :  :  Pleading.    Petition  examined,  and  Jield  not  to  state 
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a  cause  of  action  against  the  defendant  as  successor  of  the  bank 
of  R.  &  H.,  a  ccMTporation,  either  at  common  law,  or  under  the  pro- 
visions of  the  national  banking  act. 

Error  from  the  district  court  of  Johnson  county. 
Tried  below  before  Bush,  J. 

The  facts  are  stated  in  the  opinion. 

T.  Appelget  and  J.  Hall  Hitchoock^  for  plaintiflf  in  error: 

So  far  as  the  creditors  of  the  old  bank  are  concerned, 
there  was  such  a  merger  as  created  a  legal  liability  on 
the  part  of  defendant  for  the  debts  of  the  old  bank.  {Metro- 
politan Nat.  Bank  v.  Claggett^  141  U.  S.,  520;  Fans  v.  Ex- 
change Bank  of  Jefferson  City,  79  Mo.,  182;  Michigan  Ins. 
Bank  v.  Eldred,  143  U.  8.,  293;  Coffey  v.  Nat.  Bank  of  Mis- 
souri,  46  Mo.,  140;  Kelsey  v.  Nat.  Bank  of  Crawfordy  69  Pa. 
St.,  426;  Thompson  v.  Abbott ,  61  Mo.,  176;  Western  Reserve 
Bank  v.  Mclntire,  40  O.  St.,  528;  Hopper  v.  Moore,  42  la., 
563;  Throp  v.  Wegefarth,  56  Pa.  St.,  82;  City  Nat.  Bank  of 
Poughkeepsie  v.  PhelpSy  97  N.  Y.,  44;  Island  City  Savings 
Bank  v.  Sachtleben,  67  Tex.,  421;  Longley  v.  Longley  Stage 
Co.,  23  Me.,  39;  Hibemia  Ins.  Co.  v.  St.  Louis  &  New  Orleans 
Transportation  Co.,  13  Fed.  Bep.,  516;  Reed  v.  First  Nat 
Bank  of  Weeping  Water,  46  Neb.,  168.) 

The  capital  stock  of  the  old  bank  was  a  trust  fund  for 
the  benefit  of  its  creditors,  and  any  diversion  of  the  capi- 
tal was  a  fraud  upon  creditors  for  which  defendant  is 
liable.  {State  v.  Cmnmercial  State  Bank,  28  Neb.,  677; 
Lyons-Thomas  Hardware  Co.  v.  Perry  Stove  Mfg.  Co.,  24  S. 
W.  Bep.  [Tex.],  16,  and  cases  cited;  Kerr,  Fraud,  p.  380.) 

The  defendant  is  estopi)ed  from  denying  the  validity  of 
plaintiff's  claim  by  its  own  acts  in  paying  other  certifi- 
cates held  by  plaintiff  of  the  same  character,  and  by  pay- 
ing the  interest  on  the  certificate  here  sued  on,  and  by 
telling  him  the  old  certificate  was  just  the  same  as  a  new 
one  on  the  new  bank.  {Wise  v.  Newatney,  26  Neb.,  88; 
T<yum  of  Brookhaven  v.  Smith,  118  N.  Y.,  634;    Bigelow, 
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Estoppel  [5th  ed.],  p.  570;  Ingurrsen  v.  Edgecomb€y  42  Neb., 
740;  Tillson  r.  Downing,  45  Neb.,  549.) 

J.  H.  AmeSy  C.  Gillespie^  and  S.  P.  Damdson,  contra: 

The  court  did  right  in  instructing  the  jury  to  find  for 
defendant,  for  the  reason  that  the  i>etition  does  not  state 
a  cause  of  action.  {Gibson  r.  ParliUy  13  Neb.,  292;  Curtis 
V.  Cutler,  7  Neb.,  318;  Bennett  r.  Rogers,  12  Neb.,  384; 
Richardson  v.  Stone,  32  Neb.,  625;  Smith  t?.  Weage,  21  Wis., 
442;  Armstrong  v.  Gibson,  31  Wis.,  67;  Burns  v.  City  of 
Fairmont,  28  Neb.,  866;  Chicago,  B.  &  Q.  R.  Co.  v.  Barnard, 
32  Neb.,  306;  Manzij  r.  Hardy,  13  Neb.,  36;  Hiatt  v.  Brooks, 
17  Neb.,  34;  Harrison  v.  Stipes,  34  Neb.,  431.) 

Under  the  proofs  in  this  case,  defendant  is  not  liable  on 
the  theory  that  the  property  of  a  corporation  is  a  trust 
fund  for  payment  of  debts.  {Fogg  v.  Blair,  133  U.  S.,  534; 
Warfield  v.  Marshall  County  Canning  Co.,  72  la.,  670.) 

The  doctrine  of  estoppel  has  no  application  under  the 
facts  alleged  or  proved.  (6  Wait,  Actions  &  Defenses,  p. 
691;  Superxnsors  of  Logan  County  v.  City  of  Lincoln,  81  111., 
156;  2  Beach,  Modem  Equity  &  Jurisprudence,  sec.  1101.) 

Fraud  was  neither  alleged  nor  proved.  {Hamilton  v. 
Ross,  23  Neb.,  630;  Clemens  v.  Brillhart,  17  Neb.,  335; 
Turner  v.  Killian,  12  Neb.,  580.) 

The  right  of  a  new  corporation,  purchasing  the  assets 
of  one  which  it  succeeds,  to  hold  them  free  from  the  obli- 
gations of  its  predecessor,  though  not  often  denied,  has 
been  expressly  affirmed.  {Wyman  v.  Augusta  Bank,  14 
Mass.,  58;  Bellotrs  v.  Augusta  Bank,  2  Mason  [U.  S.  C.  C], 
31;  1  Morawetz,  Private  Corporations,  par.  568,  note  2.) 

The  overwhelming  weight  of  both  reason  and  authority 
supports  the  right  of  corporations  to  exercise  the  same 
freedom  in  preferring  creditors  and  in  holding  or  dispos- 
ing of  their  property  as  is  possessed  by  individuals. 
{Ballin  i\  Merchants  Exchange  Bank,  89  Wis.,  278;  Gorder 
V.  Plattsmouth  Canning  Co.,  36  Neb.,  548;  Catlin  v.  Eagle 
Bank  of  New  Haven,  6  CJonn.,  233;  Pondville  Co.  v.  Clark,  25 
Conn.,  97;  Biiell  v.  Buckingham,  16  la.,  284;  Garrett  v.  Bur- 
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Ungion  Plow  Co.^  70  la.,  697;  Sargent  v.  Wehstery  13  Met. 
[Mass.],  497;  State  v.  Batik  of  Maryland,  6  Gill  &  J.  [Md.], 
205;  Planters  Bank  V.  Whittle,  78  Ysi.y  737;  Hospes  v.  North- 
voestem  Mfg.  Co.,  48  Minn.,  174;  Tail  v.  Jameson,  41  N.  J. 
Eq.,  648;  Coates  v.  Donncll,  94  N.  Y.,  168;  Dana  v.  Bank  of 
United  States,  5  Watts  &  S.  [Pa.],  223;  Arthur  v.  Commer- 
cial Bank  of  Vix^kshvrg,  9  S.  &  M.  [Miss.],  394;  Toicv  v. 
Raisin  River  Bank,  2  Doug.  [Mich.],  530;  Reichwahl  i\  Com- 
mercial Hotel  Co.,  106  111.,  439;  Warner  v.  Motcer,  11  Vt., 
390;  Ringo  v.'Biscoe,  13  Ark.,  563;  Dalnejf  v.  Bank  of  South 
Carolina,  3  S.  Car.,  124;  Bank  of  United  States  v.  Huth,  4  B. 
Mon.  [Ky.],  423;  Reinhard  t\  Bank  of  Kentucky,  6  B.  Mon. 
[Ky.],  252;  Bank  of  Commerce  t\  Payne,  86  Ky.,  446;  Oould 
V.  Little  Rock  R.  Co.,  52  Fed.  Rep.,  680;  lAppincott  v.  Shaw 
Carriage  Co.,  25  Fed.  Rep.,  577;  Hills  v.  Stockwell,  23  Fed. 
Rep.,  432;  Allis  v.  Jones,  45  Fed.  Rep.,  148;  Jones  v.  Bank 
of  Leadville,  10  Colo.,  464;  Scovillev.  Thayer,  105  U.  S.,  143; 
Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.,  587;  County  Court  of 
Taylor  County  v.  Baltimore  d  0.  R.  Co.,  35  Fed.  Rep.,  161; 
Stratton  v.  Allen,  16  N.  J.  Eq.,  233;  Duncomb  v.  New  York 
H.  &  N.  R.  Co.,  84  N.  Y.,  190.) 

Post,  0.  J, 

This  was  an  action  in  the  district  court  for  Johnson 
county  against  the  Tecumseh  National  Bank  to  recover 
the  amount  of  a  certificate  of  deposit  for  f 300  issued  by 
the  firm  of  Russell  &  Holmes,  doing  business  as  bankers 
in  said  county.  The  allegations  of  the  petition  below  are 
that  the  plaintiff  therein,  who  is  also  plaintiff  in  error, 
on  the  7th  day  of  November,  1888,  deposited  with  the  said 
firm  the  sum  of  $300  and  received  the  certificate  of  de- 
I)osit  above  described;  that  on  the  1st  day  of  June,  1889, 
the  firm  of  Russell  &  Holmes  went  into  liquidation  and 
closed  its  business,  and  thereafter  the  Bank  of  Russell  & 
Holmes,  a  corporation,  organized  pursuant  to  the  laws  of 
this  state,  engaged  in  the  business  of  banking  as  the  suc- 
cessor of  said  firm;  that  the  corporation  aforesaid  was 
a  mere  continuation  of  the  firm  of  Russell  &  Holmes,  and 
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as  such  succeeded  to  its  business  and  assets  of  every  char- 
acter and  assumed  its  liabilities.     The  statements  therein 
which  it  is  claimed  connect  the  defendant  in  error  with 
the  indebtedness  of  Russell  &  Holmes  as  copartners,  and 
the  Bank  of  Russell  &  Holmes,  a  corporation,  are  the  fol- 
lowing: "Plaintiff  further  alleges  that  afterwards,  to-wit, 
on  or  about  the  13th  day  of  April,  1890,  the  Bank  of  Rus- 
sell &  Holmes  went  into  liquidation  and  closed  its  said 
business  and  ceased  its  organization  as  said  Bank  of  Rus- 
sell &  Holmes,  and  thereupon,  afterwards,  to-wit,  on  or 
about  the  14th  day  of  April,  1890,  the  defendant  was  duly 
organized  and  created  a  banking  corporation,  under  and 
by  virtue  of  the  various  banking  laws  enacted  by  the  con- 
gress of  the  United  States,  known  and  designated  as  the 
'National  Banking  Act,'  and  is  at  the  present  time  carrj'- 
ing  on  a  general  banking  business  in  the  city  of  Tecum- 
seh,  under  the  name  and  style  of  the  Tecumseh  National 
Bank,  as  successor  to  the  Bank  of  Russell  &  Holmes. 
Plaintiff  further  alleges  that  this  defendant,  so  organized 
and  created  a  banking  corporation  as  aforesaid,  came  into 
possession  of  and  received,  as  successor  to  the  Bank  of 
Russell  &  Holmes,  the  property,  assets,  emoluments,  busi- 
ness, and  good-will  of  the  said  Russell  &  Holmes,  and  also 
the  said  sum  of  |300  deposited  by  this  plaintiff  as  afore- 
said, and  this  defendant  thereupon  became  liable  to  the 
plaintiff   for   said    deposit   so   received,    with    interest. 
Plaintiff  further  alleges  that  the  business  of  this  defend- 
ant was,  and  is,  done  and  carried  on  in  the  same  building 
and  the  same  room  previously  occupied  by  the  Bank  of 
Russell  &  Holmes  for  the  transaction  of  its  business,  and 
that  all  of  the  owners  and  oflBcers  of  the  Bank  of  Russell 
&  Holmes  became  stockholders  of  this  defendant  upon  its 
creation,  and  as  such  managed  and  controlled  its  busi- 
ness, whereby  defendant  assumed  this  indebtedness  and 
became  liable  therefor.     Plaintiff  further  alleges  that  the 
Bank  of  Russell  &  Holmes  is  wholly  insolvent,  and  that 
it  has  no  money  or  other  property  with  which  to  pay  those 
who  had  formerly  made  deposits  with  them  and  with 
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Russell  &  Holmes."  The  defendant,  for  answer,  admits 
that  it  is  a  national  banls,  engaged  in  business  as  such 
in  the  city  of  Teeumseh  as  charged,  and  denies  the  other 
allegations  of  the  petition.  A  trial  was  had  of  the  issues 
thus  joined,  resulting  in  a  verdict  for  the  defendant  in 
accordance  with  the  peremptory  direction  of  the  court, 
upon  which  judgment  was  subsequently  entered,  and 
which  it  is  sought  to  reverse  by  means  of  this  proceeding. 
The  judgment  of  the  district  court  appears  to  rest  upon 
the  conclusion  that  the  plaintiCF  has  failed  to  state  a  cause 
of  action  against  this  defendant,  and  our  investigation  of 
the  subject  has  led  to  the  same  result.  It  will  be  ob- 
served from  a  careful  reading  of  the  petition  that  it  is 
not  charged  that  the  Bank  of  Kussell  &  Holmes  became  a 
national  bank;  that  said  corporation  was  reorganized 
under  the  National  Banking  Act  or  otherwise;  that  its 
liabilities,  or  any  part  thereof,  were  in  fact  assumed  by 
the  defendant  herein,  or  that  the  latter  did  not  in  good 
faith,  in  the  usual  course  of  business,  purchase  and  pay 
for  the  rights  and  property  therein  described.  If,  there- 
fore, there  exists  a  liability  on  the  part  of  the  defendant 
for  the  demand  alleged  as  the  cause  of  action,  it  is  by  rea- 
son of  the  fact  that  it  has,  by  some  means  not  disclosed, 
acquired  the  assets,  business,  and  good-will  of  the  Bank 
of  Kussell  &  Holmes,  and  the  further  fact  that  its  busi- 
ness was  at  one  time  conducted  and  carried  on  in  the 
room  previously  occupied  by  that  corporation,  and  by 
men  who  had  been  officers  and  stockholders  thereof. 
True,  it  is  alleged  that  all  the  owners  and  officers  of  the 
Bank  of  Russell  &  Holmes  became  stockholders  and  offi- 
cers of  the  defendant  upon  its  creation,  but  it  does  not 
appear  that  such  owners  and  officers  were  the  holders  of 
the  whole,  or  even  a  majority  of  the  stock  of  the  last 
named  corporation.  For  aught  appearing  to  the  con- 
trary, the  relation  of  the  defendant  to  the  Bank  of  Russell 
A  Holmes  is  the  not  unusual  one  resulting  from  the  pur- 
chase by  one  state  or  national  banking  corporation  of  the 
business  and  assets  of  another,  in  consideration  whereof 
31 
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it  assumes  the  liabilities  of  the  latter  equal  in  amount  to 
the  property  so  acquired.  Such  a  transaction  transgresses 
no  provision  of  the  state  or  national  banking  laws,  and 
will  not,  in  the  absence  of  fraud,  subject  the  purchasing 
bank  to  a  liability  in  excess  of  that  expressly  assumed. 

Our  attention  has  been  directed  to  the  provision  of  the 
national  banking  law  (Kevised  Statutes,  U.  S.,  sec.  5154) 
for  the  reorganization  thereunder  of  banks  established 
pursuant  to  general  law  of  any  state.  That  provision, 
it  has  been  said,  contemplates  a  mere  transition  from 
one  jurisdiction  to  another  by  the  corporations  to  which 
it  applies,  without  abandoning  their  existence  as  such, 
without  any  change  of  organization,  officers,  stockholders, 
or  property,  and  without  interruption  of  their  pending 
business  or  contract.  {Scofield  v.  State  Nat.  Bank  of  Lin- 
cohij  9  Neb.,  316;  Coffey  v.  National  Bank  of  Mi^sonriy  46 
Mo.,  140;  City  Nat.  Bank  of  Poughkeepsie  v.  Phelps j  97  N. 
Y,,  44.)  It  may,  as  the  result  of  the  foregoing  and  other 
decisions  of  like  import,  be  assumed  that  a  liability  would 
in  this  instance  have  been  implied  from  an  allegation 
that  the  Bank  of  Russell  &  Holmes  was  reorganized  pur- 
suant to  the  statute  above  cited;  but  the  bank  above 
named,  as  charged  in  the  petition,  went  into  liquidation, 
closed  its  business,  and  ceased  its  organization  as  such 
on  or  about  the  13th  day  of  April,  1890,  and  the  defendant 
was  thereafter,  on  or  about  the  14th  day  of  April,  1890, 
organized  and  created  a  banking  corporation.  Judge 
Story,  in  Fleckncr  v.  Bank  of  the  United  States,  8  Wheat. 
[U.  S.],  338,  referring  to  the  contention  that  the  word 
"liquidate"  meant,  not  a  payment,  but  an  ascertainment 
of  a  debt,  said :  "We  think  otherwise.  Its  ordinary  sense, 
as  given  by  lexicographers,  is  to  clear  away, — to  lessen 
debts.  And  in  common  parlance,  especially  among  mer- 
chants, to  liquidate  a  balance  means  to  pay  it,"  and  which 
view  accords  with  the  more  recent  definitions  of  the  term. 
{Vide  13  Am.  &  Eng.  Ency.  of  Law,  825.)  The  Bank  of 
Russell  &  Holmes  accordingly,  instead  of  reorganizing  as 
a  national  bank,  proceeded,  upon  the  closing  of  its  busi- 
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nessy  to  liquidate  its  indebtedness,  and  the  fact  that  its 
assets  and  business  were  subsequently  acquired  by  this 
defendant  will  not  per  se  operate  to  charge  the  latter,  as 
its  successor,  under  the  provisions  of  the  national  banking 
law. 

We  have  not  overlooked  the  class  of  cases,  including 
Reed  v.  First  Nat  Bank  of  Weeping  Water,  46  Neb.,  168, 
holding  newly  organized  corporations  liable  at  common 
law  for  the  debts  of  established  corporations  or  firms  to 
whose  business,  property,  and  franchises  they  have  suc- 
ceeded. There  are  to  be  found  in  the  reports  and  text- 
books expressions  apparently  sustaining  the  proposition 
that  a  corporation  which,  upon  its  organization,  succeeds 
to  the  business  and  property  of  another  corporation  or 
firm,  is,  from  that  fact  alone,  chargeable  with  the  indebt- 
edness of  the  latter.  It  is,  for  instance,  said  by  Mr.  Beach, 
in  his  excellent  work  on  the  Law  of  Private  Corporations, 
sec.  360:  "Where  an  old-established  corporation  sells  out 
to  a  newly  organized  one  and  turns  over  all  of  its  prop- 
erty, the  new  company  becomes  liable  upon  the  debts  and 
contracts  of  the  old."  The  strict  accuracy  of  that  state- 
ment may,  we  think,  be  doubted,  in  view  of  the  omission 
therefrom  of  any  reference  to  the  purpose  or  character 
of  the  transaction  contemplated  or  the  consideration 
therefor.  We  shall  not  attempt  a  review  of  the  cases 
cited  in  the  note  accompanying  the  foregoing  text,  or  in 
the  briefs  submitted  herewith.  It  is  suiSicient  that  they 
may,  in  our  judgment,  be  thus  classified:  (1.)  Cases  in 
which  the  liability  of  the  new  corporation  results,  not 
from  the  operation  of  law,  but  from  its  contract  relation 
with  the  old.  (2.)  Cases  like  Hihernia  Ins.  Co.  v.  St.  Louis 
d  New  Orleans  Transportation  Co.,  13  Fed.  Rep.,  516,  in 
which  the  transfer  of  the  property  and  franchise  amount 
to  a  fraud  upon  the  creditors  of  the  old  corporation. 
(3.)  Cases  where,  as  in  Reed  v.  First  Nat.  Bank  of  Weeping 
Watery  supra,  the  circumstances  attending  the  creation 
of  the  new  corporation  and  its  succession  to  the  business, 
franchise,  and  property  of  the  old  are  such  as  to  raise 
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the  presumption  or  warrant  the  finding  that  it  is  a  mere 
continuation  of  the  former, — that  it  is,  in  short,  the  same 
corporate  body  under  a  different  name.  And  the  facts 
upon  which  such  finding  or  presumption  depends  will  not 
be  presumed,  but  should  affirmatively  appear  from  the 
pleadings  and  proofs.  The  judgment  of  the  district  court 
is  right  and  will  be 


Affirmed. 


^^  ^1  A.  H.  Andrews  &  Company  v.  School  District  of 

lEJ^l  McCooK. 


Filed  Ootobes  21, 1896.    No.  6597. 

1.  Pleading:  Names  of  Pabtners:  Demubrer.    This  action  was  began 

in  the  name  of  A.  H.  Andrews  &  Co.,  the  firm  name,  without  the 
further  statement  that  the  firm  was  organized  to  do  business  in 
this  state,  or  giving  the  individual  names  of  the  members  of  the 
firm.  The  defect  in  the  petition,  in  the  particular  indicated,  did 
not  render  it,  for  that  reason,  open  to  attack  by  general  demnrrer. 
{Sanborn  v.  Hale,  12  Neb.,  318.) 

2.  School  Districts:  Debts:    Issuance  of  Wabbantb:    Interest.    A 

school  district  of  the  class  involved  in  this  action  cannot  contract 
an  indebtedness  for  furnishing  the  school  building,  and  Issne,  as 
evidence  of  that  indebtedness,  warrants  or  orders  payable  to  a 
party  or  his  order  at  stated  intervals  after  date,  with  interest 
at  a  certain  rate  provided  for  in  the  terms  of  the  instruments. 
Any  such  instruments  are  invalid  and  uninforceable. 

8. :  :  Pbesentation  of  Claims:  Actions.    It  is  provided 

in  the  law  enacted  for  the  government  of  school  districts  of  the 
class  of  the  one  herein  sued,  "that  all  accounts  shall  be  audited  by 
the  secretary,  approved  by  a  committee,  to  be  styled  the  commit- 
tee on  claims,  and  no  expenditure  greater  than  $200  shall  be  voted 
by  the  board  except  in  accordance  with  the  provisions  of  a  written 
contract;  nor  shall  any  money  be  appropriated  out  of  the  school 
fund  except  on  a  recorded  affirmative  vote  of  a  majority  of  the 
members  of  the  board,  and  said  account  and  the  records  of  said 
board  in  cities  of  the  first  class  shall  at  all  times  be  subject  to  the 
inspection  and  examination  of  the  auditor  of  such  city."  Hefd, 
That  the  presentation  of  a  claim  or  account  to  the  secretary  or 
committee  on  claims  was  not  a  condition  precedent  to  the  com- 
mencement of  an  action  thereon. 


Vol.  49]  SEPTEMBER  TERM,  1896.  421 


Andrewi  y.  School  Diitrict. 


EiuiOR  from  the  district  court  of  Red  Willow  county. 
Tried  below  before  Welty,  J. 

The  opinion  contains  a  statement  of  the  case. 

Hugh  W.  Cole  and  Stewart  d  Mungcry  for  plaintiff  in 
error: 

The  action  could  be  sustained  as  an  action  on  the  orig- 
inal contract,  under  the  allegation  that  warrants  were 
issued  and  payment  refused  when  duly  presented.  The 
action  could  also  be  sustained  on  the  contract,  because 
the  agreement  provided  for  payment  in  cash  or  legally 
issued  warrants.  {Paddock  v.  iSymondSj  11  Barb.  [N.  Y.], 
117;  Qoldschmidt  v.  City  of  New  Orleans^  5  La.  Ann.,  436; 
Dyer  v.  Township  of  Covington,  19  Pa.  St.,  200;  Allison  v. 
Juniata  County,  50  Pa.  St.,  351;  Tamer  v.  Nobleborough,  2 
Me.,  121;  Benson  v.  Carmel,  8  Me.,  110;  State  v.  Cooky  43 
Neb.,  318;  Hitchcock  v.  City  of  Oalveston,  96  U.  S.,  341; 
Read  v.  City  of  Plattsmouth,  107  U.  S.,  568.) 

An  action  will  lie  on  the  warrants.  {Heffleman  v.  Pen- 
nington County,  52  N.  W.  Rep.  [S.  Dak.],  851 ;  Leavenworth 
County  V.  Keller,  6  Kan.,  510;  International  Bank  v.  Frank- 
lin County,  65  Mo.,  105;  Terry  r.  City  of  Milwaukee,  15  Wis., 
490;  Brown  r.  Town  of  Jacobs,  77  Wis.,  27;  People  r.  Clark 
,County,  50  111.,  213;  Clark  v.  Polk  County,  19  la.,  248; 
Board  of  Commissioners  r.  Day,  19  Ind.,  450;  Edinburg- 
American  Land  d  Mortgage  Co.  v.  City  of  Mitchell,  48  N.  W. 
R^p.  [8.  Dak.],  131;  Orayson  v.  Latham,  84  Ala.,  546.) 

The  city  of  McCook  can  make  contracts,  contract  debts 
for  purposes  germane  to  its  business,  and  issue  warrants 
for  the  purpose  of  evidencing  the  indebtedness.  (Tiede- 
man,  Municipal  Corporations,  sec.  163;  2  Beach,  Public 
Corporations,  sees,  776-1361;  City  of  Lincoln  v.  Sun  Vapor 
Co.,  8  C.  C.  A.,  253;  Allen  v.  City  Council  of  La  Fayette,  89 
Ala.,  641;  Mullarky  v.  Toicn  of  Cedar  Falls,  19  la.,  21;  City 
of  Burrton  v.  Harvey  County  Savings  Bank,  28  Kan.,  390; 
1  Dillon,  Municipal  Corporations,  sec.  485;  City  of  Nash- 
ville V.  Ray,  19  Wall.  [U.  S.],  468.) 
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Tlie  schools  of  the  city  of  McCook  had  power  to  contract 
the  debts  without  the  sanction  of  the  voters.  {Crist  v. 
Township  of  Brownsx-ille,  10  Ind.,  461;  Sheffield  Tmonship  v. 
AndresSy  56  Ind.,  157;  Harney  v.  Wooden^  30  Ind.,  178;  Mid- 
dleton  V.  Orusortj  106  Ind.,  18;  Munson  v.  Minor j  22  111.,  594; 
Falout  V.  City  of  IndianapoUsy  1  K  E.  Rep.  [Ind.],  392;  State 
V.  City  of  Omahay  7  Neb.,  267;  Bet:erly  v.  Sabin,  20  111.,  357; 
School  District  v.  Foglemany  76  111.,  189.) 

Where  a  municipality  partially  exceeds  its  power  in 
issuing  warrants,  the  warrants  are  only  void  as  to  the 
excess,  and  the  petition  would  state  a  cause  of  action  for 
the  real  amount.  {Scliool  District  v.  Stouf/hy  4  Neb.,  357; 
Clark  V.  Polk  County^  19  la.,  248;  Young  v.  Camden  Comity^ 
19  Mo.,  309;  Johnson  v.  Stark  County ^  24:  111.,  75;  City  of 
Quincy  v.  Warfieldy  25  111.,  317;  Mygatt  v.  City  of  Orecn  Bay, 
1  Biss.  [U.  8.  C.  C],  292;  Shirk  v.  Pulaski  County,  4  Dill. 
[U.  S.  C.  C],  209;  Natio7ial  Lumber  Co.  v.  Wymore,  30  Neb., 
356;  State  v.  City  of  Crete,  32  Neb.,  568.) 

A  general  demurrer  is  not  sufiBcient  to  raise  the  point 
of  a  want  of  legal  capacity  to  sue.  {Sanborn  v.  Hale,  12 
Neb.,  318.) 

Though  the  school  district  lacked  power  to  act  in  the 
manner  it  did,  the  law  will  presume  a  contract  for  the 
value  of  the  furniture.  {Read  v.  City  of  Plattsmouth,  107 
U.  S.,  668;  Chapman  v.  Douglas  County,  107  U.  S.,  348; 
Clark  V.  Saline  County,  9  Neb.,  516;  City  of  Lynchburg  t?. 
Slaughter,  75  Va.,  57.) 

W.  S.  Morlan,  contra: 

The  petition  does  not  state  a  cause  of  action,  for  the 
reason  that  the  plaintiff  has  no  legal  capacity  to  sue. 
{Burlington  &  M.  R.  R.  Co.  v.  Dick,  7  Neb.,  242;  Weisz  v. 
Davey,  28  Neb.,  566.) 

Under  the  allegations  of  the  petition,  plaintiff's  remedy 
is  mandamus.  {State  v.  Candy,  12  Neb.,  232;  Maher  v. 
State,  32  Neb.,  354.) 
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Hakrison,  J. 

The  plaintiff  filed  a  petition  in  the  district  court  of  Red 
Willow  county,  in  an  action  commenced  by  it  against  de- 
fendant, which  petition  was,  in  the  main  portions,  as 
follows: 

"1.  That  the  defendant,  the  school  district  of  the  city 
of  McCook,  in  the  county  of  Red  Willow,  in  the  state  of 
Nebraska,  is  a  body  corporate,  duly  orj^anizod  under  the 
laws  of  the  state  of  Nebraska,  and  possesses  all  the  usual 
powers  of  a  corporation  organized  for  public  purposes. 

"2.  Plaintiff  further  states  that  on  the  13th  day  of 
March,  1888,  a  petition  was  presented  to  defendant  cor- 
poration, signed  by  the  resident  electors  of  said  district, 
praying  that  an  election  be  held  for  the  purpose  of  voting 
bonds  in  the  sum  of  $12,000,  to  be  used  in  purchasing  a 
site,  for  the  erection  of  a  school  building  thereon,  and  the 
furnishing  said  building.  The  records  of  the  defendant 
corporation  show  the  following  action,  to-wit:  ^Moved 
and  seconded,  that  as  a  board  we  approve  the  petition  and 
take  the  action  as  therein  prayed  for.  Carried.'  That 
afterwards,  on  the  3d  day  of  April,  1888,  an  election  was 
held  in  said  district  for  the  purpose  of  voting  for  or 
against  the  issuance  of  the  bonds  as  prayed  for,  to-wit, 
for  purchasing  site,  erecting  building,  and  furnishing 
same,  at  which  said  election  more  than  the  requisite  num- 
ber of  electors  voted  in  favor  of  said  proposition,  and  on 
the  4th  day  of  April  the  defendant  corporation  met  and 
declared  said  bond  proposition  carried,  and  ordered  the 
issuance  of  the  bonds. 

"3.  That  said  bonds  were  duly  issued  and  sold  by  said 
defendant  corporation  for  the  sum  of  ?1 2,368,  and  the 
money  held  in  trust  for  the  purposes  for  which  same  was 
voted  by  the  people." 

It  was  alleged  that  a  site  was  purchased  and  the  con- 
tract made  for  the  erection  of  the  school  building,  and 
further:  "That  on  the  17th  day  of  August,  1888,  a  meeting 
of  the  defendant  corporation  was  held  for  the  purpose  of 
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receiving  bids  for  the  furniture  necessary  for  the  complete 
furnishing  of  said  school  building,  and  that  on  the  18th 
day  of  August  the  defendant  corporation  held  a  meeting 
and  at  said  meeting  the  defendant  corporation  accepted 
the  bid  and  proposition  of  the  plaintiff,  A.  H.  Andrews  & 
Co.,  for  furnishing  the  school  furniture  for  said  building, 
and  the  proper  officers  of  said  board  were  ordered  to  sign 
contracts  for  same  with  A.  H.  Andrews  &  Co.,  which  was 
done. 

^^6.  That  said  bid  and  proposition  is  in  the  possession  of 
the  defendant  corporation,  and  plaintiff  is  unable  to  set 
out  a  copy  of  same;  that  under  and  by  virtue  of  the  terms 
of  said  proposition  and  acceptance  the  plaintiff  was  to 
furnish  the  furniture  for  said  building,  and  to  receive 
from  the  defendant  corporation  payment  in  cash  or  le- 
gally issued  warrants;  also,  that  there  should  be  de- 
ducted from  the  price  of  the  new  furniture  an  allowance 
which  was  to  be  made  for  old  furniture  owned  by  the  de- 
fendant corporation,  which  plaintiff  was  to  take  in  part 
payment,  said  new  furniture  to  be  furnished  as  the  build- 
ing was  completed. 

"7.  That  the  plaintiff  furnished  to  the  defendant  the 
following  amounts  of  furniture  complained  of,  which  was 
of  the  agreed  prices,  as  per  proposition  and  acceptance 
and  contract,  as  follows,  to-wit:  fl,135.50,  for  which  pay- 
ment was  received  as  follows,  f401.90  in  old  furniture 
and  1733.60  in  a  school  order  or  warrant,  which  was  after- 
wards issued  and  delivered  to  plaintiff  by  the  defendant 
corporation;  f 389. 70,  for  which  payment  was  received  as 
follows,  |115  in  old  furniture  and  f274.70  in  a  school 
order  or  warrant,  which  was  afterwards  issued  and  deliv- 
ered to  the  plaintiff  by  the  defendant  corporation;  fll5, 
for  which  payment  was  received  in  a  school  order  or 
warrant  issued  to  the  plaintiff  by  the  defendant  corpora- 
tion." 

It  was  also  pleaded  that,  on  November  19,  1888,  there 
was  issued  to  plaintiff  an  order  on  the  treasurer  of  the 
school  district  to  pay  plaintiff  or  order  the  sum  of  f  733.60 
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on  November  19,  1891,  with  interest  at  seven  per  cent 
per  annum,  to  be  paid  out  of  the  "contingent  fund;"  also, 
that  there  was  issued  another  order  on  the  treasurer  of 
the  district  in  the  sum  of  f  115,  payable  to  plaintiff  or 
order,  of  date  August  20, 1891,  with  interest  at  seven  per 
cent,  and  to  be  paid  out  of  the  "fund  for  supply,"  and  a 
third  order  was  issued,  dated  December  8,  1889,  in  the 
sum  of  1274.70,  payable  to  plaintiff  or  order  September 
25, 1891,  out  of  the  contingent  fund,  and  further: 

"11.  The  plaintiff  further  alleges  that  at  the  time  of 
the  making  of  the  proposition  by  plaintiff  to  defendant 
coriH)ration  for  the  furniture  and  the  acceptance  of  the 
same  by  the  defendant  corporation,  to- wit,  on  the  18th 
day  of  August,  1888,  at  time  contract  was  entered  into, 
there  was  in  the  funds  voted  by  the  people  for  the  build- 
ing and  furnishing  of  this  building,  realized  from  sale  of 
bonds  not  otherwise  appropriated,  more  than  the  sum  of 
|1,618,  and  more  than  enough  to  pay  for  the  furniture 
purchased  by  defendant  corporation  from  the  plaintiff. 

"12.  Plaintiff  further  alleges  that  there  was,  at  the  time 
of  the  issuing  of  the  orders  heretofore  described,  in  the 
fund  realized  from  the  sale  of  the  bonds  voted  for  the 
purpose  of  building  and  furnishing  the  building,  and  is 
at  the  present  time  in  said  funds,  as  shown  by  the  records 
of  the  defendant  corporation,  not  otherwise  legally  ap- 
propriate^,  more  than  the  sum  of  ?1,618,  out  of  which  the 
orders  issued  to  plaintiff  should  be  paid. 

"13.  That  the  defendant  corporation  received  the  fur- 
niture (for  which  the  orders  were  issued  in  payment  in 
part)  and  has  appropriated  same  to  their  own  use,  claim- 
ing same,  and  that  the  defendant  corporation  has  at  no 
time  rescinded  their  contract,  or  offered  to  do  so,  and  that 
the  defendant  corporation  is  at  this  time  using  and  occu- 
pying said  furniture  under  claim  of  ownership. 

"14.  That  said  orders  were  duly  presented  for  payment 
and  payment  refused,  and  also  refused  to  register  same, 
and  that  the  defendant  corporation  refuses  to  pay  same, 
and  that  no  part  of  same  has  been  paid,  and  that  there 
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18  now  due  and  owing  from  the  defendant  corporation  to 
the  plaintiff  the  sum  of  f  1,123.30,  with  interest  on  f  736.60 
from  November  19,  1888,  at  seven  per  cent  per  annum, 
and  interest  on  J115  from  August  20,  1889,  at  seven  per 
cent  per  annum,  and  interest  on  |274.70  from  December 
8, 1889,  at  seven  per  cent  per  annum." 

The  prayer  of  the  petition  was  for  judgment  in  the  ag- 
gregate sums  alleged  to  be  due  on  the  orders,  and  that 
the  defendant  be  directed  and  ordered  to  make  a  special 
levy  for  the  purpose  of  paying  the  indebtedness.  The 
defendant  interposed  a  general  demurrer  to  the  petition, 
which,  on  hearing,  was  sustained,  and  the  plaintiff  elected 
to  plead  no  further,  but  to  stand  on  the  petition.  The 
action  was  dismissed.  The  plaintiff  presents  the  case 
here  for  review. 

The  action  was  instituted  in  the  name  of  A.  H.  Andrews 
&  Co.,  without  any  statement  that  it  was  a  firm  organized 
to  do  business  in  this  state,  or  setting  forth  the  names  of 
the  persons  composing  the  company.  It  is  claimed  this 
rendered  the  petition  defective  and  open  to  attack  by 
demurrer.  The  demurrer  was  general,  and  the  question 
of  the  defect,  if  any,  in  the  pleading  could  not  be  raised 
by  general  demurrer,    {fianhoni  v.  HalCj  12  Neb.,  318.) 

One  of  the  questions  discussed  is  in  regard  to  the  power 
or  authority  of  the  district  officers  to  issue  the  paper  of 
the  district,  or  orders  payable  two  and  three  years  after 
date.  It  has  been  held  by  this  court  that  an  examination 
of  the  course  of  legislation  on  the  subject  of  schools  and 
school  districts,  their  officers  or  governing  bodies,  war- 
ranted the  conclusion  that  any  indebtedness  incurred  for 
the  purposes  it  is  alleged  the  district  here  sued  became 
indebted  cannot  be  evidenced  by  instruments  such  as  are 
in  suit,  and,  if  issued,  they  are  incapable  of  enforcement. 
{School  District  v.  Stoiighy  4  Neb.,  357.)  "If  evidences  of 
indebtedness  of  the  nature  of  that  sought  to  be  enforced 
in  this  action  are  to  be  held  valid  and  binding,  it  will  ren- 
der wholly  inoperative  and  useless  the  provisions  of  the 
statute  regulating  and  restricting  the  issuance  of  bonds 
by  school  districts."     (State  v.  Sahin,  39  Neb.,  570.) 
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It  is.  urged  that  the  decisions  in  the  cases  just  cited 
were  in  respect  to  school  districts  wherein  the  boards  con- 
sisted  of  a  director,  moderator,  and  treasurer;  that  the 
one  against  which  this  action  was  instituted  is  what  is 
generally  termed  a  "city  district,"  and  governed  by  a 
board  of  education,  and  that  it  was  erected  under  provi- 
sions of  law  differing  from  those  enacted  for  the  guidance 
and  control  of  such  districts  as  were  involved  in  the  con- 
troversies settled  in  the  cases  to  which  we  have  referred, 
and  that  its  board,  or  oiSicers,  possessed  larger  or  greater 
power  and  authority  in  the  particulars  herein  mooted. 
A  consideration  of  the  statutory  provisions  in  force  as  to 
the  school  districts  of  which  McCook  was  one  at  the  time 
the  order  in  question  was  given  or  issued,  satisfies  us 
that  the  rule  announced  in  School  District  v.  Stongh,  supra^ 
and  State  v.  SaUn^  supra^  is  equally  forcible  and  pertinent 
in  this  case.  It  is  true  some  of  the  details  of  the  business 
of  the  district  are,  in  a  city  district,  committed  to  the  care 
of  the  board  of  education  which  in  others  are  to  be  first 
submitted  to  the  approval  of  the  voters;  but  the  borrow- 
ing of  money  for  building  schoolhouses  and  buying  fur- 
niture for  them  was  to  be  accomplished  in  the  same  man- 
ner, by  the  issuance  of  bonds,  under  practically  the  same 
restrictions  and  provisions,  and  we  can  see  and  have  been 
furnished  with  no  valid  and  sufQcient  reason  for  holding 
that  the  one  set  of  districts  could  issue  evidences  of  in- 
debtedness such  as  we  now  have  under  consideration,  and 
thus  evade  or  avoid  the  necessity  of  obtaining  the  money 
by  the  issuance  of  bonds  as  provided  by  law,  while  an- 
other class  of  districts  could  not  do  so.  The  intention  of  . 
the  legislature,  we  think,  appears  with  equal  clearness 
as  to  each.  It  was  pleaded  in  the  petition,  as  was  here- 
inbefore set  forth,  that  the  money  necessary  to  pay  for 
the  furnishing  of  the  schoolhouse  had  been  obtained  by 
the  sale  of  bonds  by  the  district,  voted  and  issued  for  the 
purpose,  and  was  in  the  treasury;  that  a  contract  was 
entered  into  with  plaintiff  to  provide  the  furniture,  which 
plaintiff  did,  at  the  agreed  prices,  and  that  the  same  was 
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accepted,  appropriated,  and  used  bj  the  defendant.  The 
demurrer  admitted  the  truth  of  such  of  the  facts  as  were 
well  pleaded,  and  they  were  sufficient  to  show  the  exist- 
ence of  a  claim  in  favor  of  plaintiff  for  the  amount  con- 
tracted to  be  paid  for  the  furniture.  The  contract  in  this 
case  is  one  which  the  board  of  education  could  make.  It 
is  alleged  that  the  money  had  been  regularly  raised  and 
was  on  hand  to  pay  the  indebtedness  incurred  by  reason 
of  the  contract.  That  the  means  or  instruments  issued 
to  evidence  the  indebtedness,  or  rather  the  mediums 
through  which  the  money  was  to  be  drawn  from  the  treas- 
ury,— for  these  school  orders  or  warrants  amount  to  noth- 
ing more  {State  v.  Cook,  43  Neb.,  318), — were  issued  in  such 
form  as  to  be  illegal  and  void,  had  no  effect  on  the  original 
cause  of  action.  It  retained  its  full  force  and  vitality, 
and  may  be  enforced  in  the  present  case  if  it  was  suffi- 
ciently pleaded  in  the  petition. 

Of  the  law  under  which  the  district  of  McCook  was 
acting  at  the  times  of  the  transactions,  upon  the  result  of 
which  this  action  is  predicated,  was  the  following  sec- 
tion: "That  all  accounts  shall  be  audited  by  the  secre- 
tary, approved  by  a  committee,  to  be  styled  the  committee 
on  claims,  and  no  expenditure  greater  than  f200  shall 
be  voted  by  the  board  except  in  accordance  with  the  pro- 
visions of  a  written  contract;  nor  shall  any  money  be 
appropriated  out  of  the  school  fund  except  on  a  recorded 
affirmative  vote  of  a  majority  of  all  the  members  of  the 
board,  and  said  accounts  and  the  records  of  said  board  in 
cities  of  the  first  class  shall  at  all  times  be  subject  to  the 
inspection  and  examination  of  the  auditor  of  such  city." 
(Compiled  Statutes,  ch.  79,  sec.  17,  sub.  14.)  It  is  urged 
that  the  petition  was  insufficient,  in  that  it  did  not  contain 
an  allegation  that  the  account  or  claim  for  the  amount  o£ 
the  purchase  price  of  the  furniture  had  been  presented  to 
or  audited  by  the  secretary  of  the  school  board  and  ap- 
proved by  the  committee  on  claims,  as  provided  in  the  sec- 
tion of  the  law  which  we  have  just  quoted.  The  law  does 
not  cast  upon  the  claimant,  as  a  duty,  the  presentation  of 
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his  account  against  the  school  district  to  its  auditing  offi- 
cer or  committee  as  a  condition  precedent  to  the  com- 
mencement of  an  action  thereon.  The  requirements  of  the 
.atute  in  regard  to  the  auditing  of  claims  apply  only  as 
between  the  school  district  and  the  designated  officials, 
and  refer  only  to  the  duties  of  the  latter.  They  in  no  man- 
ner or  degree  affect  or  bear  upon  the  rights  of  the  claim- 
anty  and  hence  it  is  not,  and  was  not,  necessary  in  the  case 
at  bar  to  plead  that  the  claim  had  been  presented  prior  to 
the  institution  of  the  action.  {Dement  t\  De  Kalb  Cauntyy  25 
8.  E.  Rep.  [Ga.],  382;  Oillett  v.  Lyon  Cottnty,  18  Kan.,  410.) 
The  petition  contained  a  sufficient  statement  of  a  cause 
of  action  against  the  district  on  the  claim  or  account  of 
the  furniture  purchased;  hence  the  demurrer  should  hare 
been  overruled.  It  follows  that  the  judgment  of  the  dis- 
trict court  must  be  reversed  and  the  cause  remanded. 


Reveused  and  remanded. 


49  429 

50  799 

Union  Pacific  Railway  Company  v.  Samuel  Mont-      g^  ^ 

GOMBBY  ET  AL.  M  tm 

f54    113 

Filed  Octobee  21, 1896.    No.  6840.        •  jhi-^] 

Municipal  Corporatioiis:  Obdinances:  Publication:  Evidenoe.   Ani  49  489 
ordinance  of  a  city  of  the  second  class  containing  over  5,000 1**^  ^*^l 
and  less  than  iO,000  inhabitants,  which  carries  a  penalty  fcH*  a  vio- 
lation of  its  provisions,  before  it  becomes  efCective,  must  be  pub- 
lished for  at  least  one  week  in  a.newspaper  published  within  such 
city,  or  in  pamphlet  form  for  distribution  or  sale. 


:  :  .    If  published  in  a  daily  paper,  one  insertion 

is  npt  sufficient,  but  it  must  be  published  in  each  issue  thereof  for 
one  week. 

:  : :  Evidence.    Ordinances  of  a  city  of  the  above 


class  may  be  proved  by  the  certificate  of  the  city  clerk  under  the 
seal  of  the  corporation.  If  the  certificate  shows  that  the  ordi- 
nance was  not  published  for  the  statutory  time,  it  is  not  admissi- 
ble in  evidence  without  further  proof. 
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4.  Instructions:  Exceptions.    An  exception  to  instructions  en  masse  in 
unavailing  unless  each  paragraph  thereof  Is  erroneous. 


6. :  Assignments  of  Erbob.    An  assignment  in  a  motion  for  a 

new  trial  that  a  group  of  instructions  is  erroneous,  Is  insufficient, 
if  one  of  them  was  properly  given. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ogden,  J. 

W.  R,  KelUjy  E.  P.  Smithy  and  John  Schomp,  for  plaintiff 
in  evror. 

Mahoney  &  Smythy  contra. 

NORVAL,  J. 

On  the  6th  day  of  April,  1892,  one  Peter  J.  McNalley,  of 
the  firm  of  Montgomery  &  McNalley,  dealers  in  pop,  so  la, 
and  mineral  water,  attempted  to  cross,  with  a  team  and 
wagon,  the  tracks  of  the  Union  Pacific  railway  at  the 
Q  street  crossing  in  South  Omaha,  and  in  doing  so  one  of 
defendant's  engines  ran  into  the  wagon,  demolishing  it, 
destroying  a  quantity  of  soda  water  in  bottles.  Plaintiffs 
brought  this  action  to  recover  damages  thereby  sustained, 
alleging  that  the  accident  was  occasioned  by  defendant's 
negligence.  The  verdict  and  judgment  were  in  favor  of 
plaintiffs,  and  the  railway  company  has  brought  the  rec- 
ord here  fqr  review. 

The  first  error  assigned  consists  in  the  admission  in 
evidence  of  the  following  copy  of  an  ordinance  of  the  city 
of  South  Omaha  regulating  the  rate  of  speed  of  railroad 
engines  and  trains  within  the  corporate  limits,  viz.: 
*'CiTY  Ordinance  No.  87. 

"An  ordinance  regulating  the  rate  of  speed  of  locomotives 
and  railroad  trains  within  the  corporate  limits  of  the 
city  of  South  Omaha. 
"i?e  it  Ordained  by  the  Mayor  and  Council  of  the  City  of  South 
Omaha: 
"Section  1.  That  the  speed  of  railroad  trains  and  loco- 
motives running  through  and  across  the  corporate  limits 
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of  the  city  of  South  Omaha,  Nebraska,  shall  not  exceed 
the  rate  of  ten  miles  an  hour. 

"Section  2.  That  any  person  or  corporation  who  shall 
violate  section  one  of  this  ordinance  shall,  upon  convic- 
tion thereof,  be  fined  for  each  offense  in  any  sum  not  ex- 
ceeding one  hundred  dollars,  and  costs  of  suit. 

"This  ordinance  to  go  into  effect  and  be  in  force  on  and 
after  its  passage,  approval,  and  publication. 

"Approved  September  4, 1888.  W.  S.  Sloan, 

"Thomas  ,  H  ector.  Mayor. 

'  ''City  Clerk,'' 

One  of  the  objections  to  the  admission  of  this  ordinance 
in  evidence,  and  the  only  one  it  is  deemed  necessary  to 
consider,  is  that  its  passage  and  publication  were  not 
proved.  The  only  proof  offered  to  show  that  the  ordi- 
nance was  legally  passed  by  the  city  council  of  South 
Omaha,  or  that  it  was  duly  published,  was  the  following 
certificate  of  the  city  clerk: 

"I,  Henry  Ditzen,  clerk  of  the  city  of  South  Omalia, 
Nebraska,  do  hereby  certify  that  ordinance  87,  a  copy  of 
which  is  on  the  reverse  side  hereof,  was  passed  and  ap- 
proved on  the  4th  day  of  September,  1881;  that  said  ordi- 
nance was  published  in  the  South  Omaha  Daily  Stockman^ 
a  newspaper  printed  and  published  in  the  city  of  South 
Omaha,  Nebraska,  on  the  5th  day  of  September,  A.  D. 
1888.  * 

"[SKAL.]  Henuy  Ditzen, 

''City  Clerk.'' 

By  section  51,  chapter  14,  article  2,  of  the  Compiled 
Statutes,  relating  to  cities  of  the  second  class  having  more 
than  5,000  and  less  than  10,000  inhabitants,  it  is  provided 
that  "all  ordinances  of  a  general  nature  shall,  within  one 
month  after  they  are  passed,  be  published  in  some  news- 
paper published  within  the  city,  or  in  pamphlet  form,  to 
be  distributed  or  sold  as  may  be  provided  by  ordinance; 
and  every  ordinance  fixing  a  penalty  or  forfeiture  for  its 
violation  shall,  before  the  same  takes  effect,  be  published 
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for  at  least  one  week  In  the  manner  above  prescribed/' 
Subdivision  40  of  the  next  following  section  declares: 
"All  ordinances  of  the  city  may  be  proved  by  the  certifi- 
cate of  the  clerk,  under  the  seal  of  the  city,  ♦  ♦  ♦  shall 
be  read  and  received  in  evidence  in  all  courts  and  places 
without  further  proof."  The  provision  last  quoted  au- 
thorizes the  fact  of  the  passage,  approval,  and  publication 
of  the  ordinance  of  a  city  of  the  class  to  which  South 
Omaha  then  belonged  to  be  proved  or  established  by  the 
certificate  of  the  city  clerk.  That  the  passage  and  ap- 
proval of  the  ordinance  in  question  was  sufficiently  veri- 
fied by  the  certificate  of  the  city  clerk  given  above  is  not 
controverted,  but  it  is  insisted  that  such  certificate  does 
not  disclose  that  the  ordinance  was  published  for  the  time 
required  by  said  section  51 ;  and  we  think  this  contention 
is  well  founded.  The  ordinance  fixes  a  penalty  for  its 
violation,  and,  under  the  provisions  of  said  section  51, 
such  an  ordinance  must  be  published  at  least  for  one  week 
before  it  could  become  effective.  The  certificate  of  the 
clerk  shows  that  it  was  published  but  once  in  a  daily  pa- 
per. The  publication  having  been  made  in  a  daily  paper, 
it  should  have  been  continued  in  each  issue  thereof  for 
one  week.  One  insertion  alone  did  not  meet  the  require- 
ments of  the  statute.  {Lawson  v.  Oibsoiij  18  Neb.,  137; 
Hull  V.  Chicagoy  B.  &  Q.  R.  Co.,  21  Neb.,  371.)  Had  the 
paper  in  question  been  published  weekly,  then  one  inser- 
tion therein,  doubtless,  would  have  been  sufficient  {State 
V.  Hardy,  7  Neb.,  377.) 

We  are  asked  to  indulge  the  presumption  that  the  Daily 
Stockman,  in  which  the  ordinance  was  published,  was  a 
weekly  newspaper.  This  we  cannot  do,  since  its  name 
implies  that  it  was  a  daily  and  not  a  weekly  publication. 

It  is  urged  that  the  same  presumption  prevails  in  favor 
of  the  validity  of  an  ordinance  that  there  is  in  favor  of  the 
validity  of  a  judgment  or  of  an  act  of  the  legislature. 
Grant  it.  But  it  will  not  be  presumed  that  a  legislative 
enactment  was  duly  passed  or  proved  when  the  contrary 
appears.     So  w:»  cannot  presume  that  this  ordinance  was 
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published  in  the  mode  provided  by  law,  when  it  is  mani- 
fest from  the  certificate  of  the  city  clerk  that  the  opposite 
is  true. 

It  is  insisted  that  there  is  no  proof  that  South  Omaha, 
in  1888,  at  the  time  of  the  passage  of  this  ordinance,  was  a 
city  of  the  second  class  having  more  than  5,000  inhabit- 
antSi  and,  therefore,  that  section  59,  article  1,  chapter  14, 
Compiled  Statutes,  and  not  said  section  51  of  article  2  of 
said  chapter,  governs  as  to  the  publication  of  said  ordi- 
nance. No  such  proof  was  necessary,  since  we  will  take 
judicial  notice  of  the  fact  that  South  Omaha  at  that  time 
contained  the  requisite  population  to  be  governed  by  the 
provisions  of  said  article  2.  {Homberger  v.  StatCj  47 
Neb.,  40.) 

Another  suggestion  made  is  that  the  first  section  of  the 
ordinance  is  valid  for  the  reason  one  publication  is  suffi- 
cient as  to  it,  since  it  does  not  impose  a  penalty.  Doubt- 
less there  are  ordinances  in  which  parts  may  be  upheld, 
while  others  are  rejected  as  invalid.  But  this  ordinance 
does  not  belong  to  that  class.  The  statute  expressly 
requires  that  an  ordinance  which  prescribes  a  penalty 
shall  be  published  in  a  certain  manner  and  for  a  specified 
period.  •  This  requirement  applies  to  the  whole  of  such 
an  ordinance,  and  not  merely  to  the  penal  portion.  Such 
is  the  plain  import  and  meaning  of  the  statute.  The  ad- 
mission of  the  ordinance  in  evidence  was  a  link  in  the 
chain  of  testimony  to  establish  that  the  defendant  negli- 
gently operated  its  engine  at  an  unlawful  rate  of  speed, 
and  its  introduction  was  prejudicial  error,  because  its 
publication  for  the  required  time  was  not  proven. 

Complaint  is  made  in  the  brief  of  the  railway  company 
to  the  giving  of  the  sixth  instruction  on  the  court's  own 
motion,  and  of  the  refusing  of  the  defendant's  fifth  and 
twenty-second  requests  to  charge.  The  record  shows 
that  the  company  at  the  trial  excepted  to  the  instructions 
en  mass€y — ^those  given  as  well  as  those  refused, — and  they 
were  grouped  in  the  assignment  in  the  motion  for  a  new 
trial.  The  exception  to  the  instructions  is  insufficient  to 
32 
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lay  the  foundation  for  their  review.  {McReady  v.  Rogers, 
1  Neb.,  124;  Strader  v.  White,  2  Neb.,  360;  Omaha  Fire 
Ins.  Co.  V.  DierkSy  43  Neb.,  473;  Bed  wan  v.  Voss,  46  Neb., 
612.)  The  assignment  in  the  motion  for  a  new  trial  is 
bad,  inasmuch  as  there  was  no  error  in  one  or  more  of 
the  instructions  given,  and  at  least  one  of  the  group  re- 
quested was  properly  refused.  {Diers  i\  MalloUy  46  Neb., 
132;  Kaufmann  v.  Coopery  46  Neb.,  644;  McComial  v.  Red- 
deny  46  Neb.,  777.) 

There  are  other  errors  assigned,  based  upon  the  rulings 
of  the  court  upon  the  admission  and  exclusion  of  testi- 
mony, which  we  need  not  stop  to  consider,  as  they  will 
not  likely  arise  upon  the  next  trial.  For  the  error  already 
indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


T.  T.  Weitz  v.  Walter  A.  Wood  Reaping  &  Mowing 
Machine  Company. 

Piled  October  21, 1896.    No.  6780. 

L  Beview:  Erbob  from  County  Court:  Motion  for  New  Trial.  A 
motion  for  a  new  trial  is  not  necessary  to  obtain  a  review  of  a  de- 
cision of  a  district  court  reversing  a  cause  brought  to  that  court 
on  error  from  a  county  court. 

2.  Bill  of  Exceptions:  County  Judoe:  Attachment.  Prior  to  the 
taking  effect  of  the  act  of  the  legislature  of  1895  (Session  Laws, 
ch.  72),  a  county  Judge  had  no  authority  to  allow  and  sign  a  bill 
of  exceptions  preserving  the  testimony  taken  upon  the  hearing  of 
a  motion  to  dissolve  an  attachment. 


S. :  .    The  clause  of  the  act  of  1895,  whereby  it  is  made  to 

apply  to  all  cases  then  pending,  cannot  be  so  construed  as  to  cure 
error  in  a  judgment  rendered  prior  to  its  passage,  such  judgment 
being  based  on  a  consideration  of  a  bill  of  exceptions  unautho.  ized 
when  the  judgment  was  rendered.  {Altsohukar  v.  Snyder,  49  Neb., 
22,  followed.) 

Error  from  the  district  court  of  Johnson  county. 
Trie  (1  telow  before  Brsii,  J. 
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J.  Hall  Hitchcock,  for  plaintiff  in  error. 
T.  Appelget  and  G.  Rood,  contra. 

NORVAL,  J. 

This  action  was  instituted  in  the  county  court  of  John- 
son county  by  the  Walter  A.  Wood  Reaping  &  Mowing 
Machine  Company,  a  corporation,  upon  a  promissory 
note  executed  by  T.  T.  Weitz.  At  the  same  time  a  writ 
of  attachment  was  sued  out,  and  certain  chattels  of  the 
defendant  were  attached.  A  motion  was  filed  by  Weitz 
to  discharge  the  attachment  upon  two  grounds:  (1.) 
The  facts  stated  in  the  attachment  affidavit  are  in- 
sufficient to  justify  the  issuing  of  the  writ.  (2.)  The 
affidavit  is  untrue.  This  motion  was  heard  on  numerous 
affidavits  filed  in  support  thereof,  and  upon  counter-affi- 
davits presented  by  the  plaintiff,  and  was  sustained  on 
May  6,  1893,  and  the  attachment  discharged.  There- 
upon a  judgment  was  rendered  against  the  defendant 
for  the  amount  due.  Plaintiff  prosecuted  a  petition  in 
error  to  the  district  court,  where  the  action  of  the  county 
judge  in  dissolving  the  order  of  attachment  was  reversed, 
and  the  attachment  reinstated.  The  defendant  has 
brought  the  record  to  this  court  for  review. 

It  is  urged  that  the  decision  of  the  district  court  can- 
not be  reviewed  because  no  motion  for  a  new  trial  was 
presented  or  filed.  This  objection  is  without  merit. 
Buch  a  motion  is  not  necessary  to  obtain  a  review  of 
the  judgment  of  a  district  court  affirming  or  reversing 
an  order  or  judgment  made  by  a  county  court  or  justice 
of  the  peace.  (Netdore  v.  Woodioardy  9  Neb.,  502;  Leach  v. 
Sutpheiij  11  Neb.,  527;  Claflin  v.  American  Nat.  Bank  of 
Omaha,  46  Neb.,  884.) 

The  sufficiency  of  the  original  attachment  affidavit  is 
not  now  questioned,  nor  did  the  county  court  vacate  the 
attachment  because  of  any  defect  either  in  the  form  or 
substance  of  the  affidavit  upon  which  the  writ  was 
based.     The  record  shows  that  the  attachment  was  dis- 
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charged  on  the  consideration  of  the  evidence  adduced. 
The  action  of  the  county  court  in  that  regard  could  not 
be  reviewed  by  the  district  court,  for  the  reason  that 
neither  at  the  time  the  motion  to  dissolve  was  sustained 
nor  when  the  order  of  reversal  was  rendered,  did  the 
county  court  possess  any  power  or  authority  to  sign  a 
bill  of  exceptions  preserving  the  evidence  submitted  on 
the  hearing  of  such  a  motion.  {Moliney  Milbum  &  Stod- 
dard Co.  V.  Curtis  J  38  Neb.,  520;  Real  v.  Honey,  39  Neb., 
516;  Donaldson  v.  Fisher^  43  Neb.,  260;  Donaldson  v.  Ells- 
worth,  43  Neb.,  262;  Michigan  Stove  Co.  v.  Miller ,  43  Neb., 
332;  Alfschuler  v.  Snyder,  49  Neb.,  22.) 

The  legislature  of  1895  (Session  Laws,  ch.  72)  confers 
authority  upon  county  judges  to  settle  and  allow  bills  of 
exceptions  in  cases  like  the  one  before  us,  and  the  act  pro- 
vides that  it  "shall  apply  to  all  cases  now  pending  or 
hereafter  brought;"  but  this  act  does  not  render  the  bill 
of  exceptions  effective  in  this  case,  since  the  judgment 
of  reversal  was  rendered  prior  to  the  passage  of  that  act. 
Irvine,  C,  in  discussing  the  question  in  Altschuler  v.  Sny- 
diT,  supra,  uses  this  apposite  language:  "The  act  being 
remedial  in  its  character  should  receive  a  liberal  con- 
struction; but  it  is  impossible  to  construe  it  so  liberally 
as  to  affect  the  present  case.  The  question  before  the 
district  court  was  whether  the  county  court  erred  in  dis- 
charging the  attachment.  The  question  before  us  is 
whether  the  district  court  erred  in  reversing  the  order  of 
the  county  court.  At  the  time  the  district  court  made 
its  order  there  was  no  authority  for  a  bill  of  exceptions 
in  such  a  case;  so  that  it  unquestionably  did  err  in  refus- 
ing to  quash  the  bill  and  in  reversing  the  order  of  the 
county  court  on  a  consideration  of  an  unauthorized  bill. 
The  judgment  of  the  district  court  was  erroneous  when 
rendered;  and  it  was  beyond  the  power  of  the  legislature 
to  cure  the  error  by  subsequent  enactment."  This  de- 
cision is  decisive  of  the  case  before  us.  The  district 
court  erred  in  considering  the  evidence  submitted  on  the 
motion  to  discharge  the  attachment,  and  in  reversing  the 
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order  of  the  county  court  sustaining  the  attachment 
The  judgment  of  the  court  below  is  reversed^  and  the 
cause  remanded  with  directions  to  affirm  the  order  of  the 
county  court 

Reversed  and  remanded. 


George  Graves  v.  Norfoi^  National  Bank. 

Filed  October  21, 1896.    No.  6941. 

L  Pleading:  Answeb.    A  general  denial  puts  in  issue  all  the  material 
ayerments  oontained  in  the  petition. 

t,  negotiable  Instruments:  Evidence  of  Indorsement.    Held,  Upon  a 
re-examination  of  the  evidence,  that  it  fails  to  support  the  yerdiot. 

Kehearing  of  case  reported  in  45  Neb.,  840. 

J.  F.  Boyd  and  AKen,  Reed  &  ElliSy  for  plaintiff  in  error. 

Pincers  &  HaySy  contra. 

NOUVAL,  J. 

By  this  action  the  Norfolk  National  Bank  sought  to 
recover  of  George  Graves  and  John  M.  Leeper,  as  in- 
dorsers,  the  amount  of  a  promissory  note  executed  by 
one  Ellison  and  payable  to  the  firm  of  Graves  &  Leeper. 
The  principal  issue  presented  by  the  pleadings  was 
whether  George  Graves  indorsed  the  note  in  controversy, 
or  authorized  the  same  to  be  done,  and  this  question  was 
determined  by  the  jury  against  him.  We  are  convinced, 
after  a  careful  examination  of  the  record,  briefs,  and  ar- 
guments, that  the  findings  and  judgment  are  unsupported 
by  the  evidence  adduced  on  the  trial.  That  Graves 
neither  wrote  his  name  upon  the  back  of  the  note,  nor 
empowered  or  directed  any  one  else  to  do  so  for  him,  was 
established  by  the   uncontradicted  proofs.     There  was 
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evidence  introduced  on  the  part  of  the  bank  to  show  that 
the  name  "George  Graves*'  was  indorsed  upon  the  instru- 
ment by  John  M.  Leeper  (after  the  dissolution  of  the  firm), 
but  this  was  done  without  Mr.  Graves'  knowledge  or  con- 
sent, and  not  in  any  way  connected  with  the  business  of 
the  partnership  or  in  the  settlement  of  its  affairs.  Con- 
ceding that  Mr.  Leeper  might  lawfully  indorse  the  firm 
name  upon  the  note  when  he  transferred  it  for  his  own 
benefit,  and  not  on  account,  or  in  behalf,  of  the  late  firm, 
which  the  record  discloses  was  done,  manifestly  he  pos- 
sessed no  implied  authority  to  indorse  the  individual 
name  of  Mr.  Graves,  his  former  partner,  so  as  to  bind  him 
thereby  in  his  individual  capacity.  It  is  a  wholesome 
rule — one  often  adhered  to  by  us — that  a  question  not 
raised  or  presented  in  the  trial  court  will  be  of  no  avail 
on  review  of  the  record  in  this  court;  but  this  doctrine 
has  no  application  to  the  case  before  us.  The  answer 
being  a  general  denial  of  each  averment  of  the  petition, 
put  in  issue  the  genuineness  of  the  indorsement  and  cast 
the  ,  burden  upon  the  plaintiff  to  establish  the  same. 
(Donovan  v.  Fowler j  17  Neb.,  247;  First  Nat.  Bank  of  Madi- 
son V.  Carsouj  30  Neb.,  104;  Monitor  Plow  Go.  v.  BorUj  33 
Neb.,  747;  Walton  Plow  Co.  v.  Campbell,  35  Neb.,  173.) 
That  the  note  was  not  indorsed  in  the  firm  name,  but  pur- 
ports to  have  been  indorsed  by  the  individuals  alone, 
fully  appeared  on  the  face  of  the  petition;  hence  it  re- 
quired no  affirmative  allegation  in  the  answer  to  raise  the 
question  as  to  the  form  of  the  indorsement.  Not  only 
does  the  testimony  show  that  Mr.  Graves  neither  wrote 
his  name  on  the  back  of  the  note,  nor  authorized  any  one 
else  to  do  so,  but  the  indorsement  in  question  was  never 
introduced  or  offered  in  evidence. 

It  is  urged  that  the  prior  course  of  dealing  of  the  bank 
with  the  firm  of  Graves  &  Leeper  was  sufficient  to  fasten 
a  liability  upon  Mr.  Graves  in  this  case.  The  facts  upon 
which  this  contention  is  based  are  these:  Some  time  prior 
to  the  purchase  of  the  note  in  dispute  the  bank,  instead 
of  purchasing  a  note  from  Graves  &  Leeper,  as  inadvert- 
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ently  stated  in  the  former  opinion,  loaned  at  one  time 
said  firm  between  |2,000  and  |2,500,  and  to  secure  the 
payment  thereof  the  firm  deposited  with  the  bank  numer- 
ous collateral  notes,  some  of  which  were  payable  to 
Graves  &  Leeper,  and  others  to  George  Graves  and  John 
M.  Leeper.  A  number  of  said  collateral  notes  were  in- 
dorsed in  the  name  of  the  firm,  and  others  "George 
Graves"  and  "John  M.  Leeper,"  like  the  note  in  suit 
Whether  the  mode  of  indorsement  last  abovi*  stated  was 
the  one  used  upon  the  notes  payable  to  the  firm  or  on 
those  alone  in  which  the  individual  members  were  named 
as  payees,  the  evidence  is  confiicting.  It  is  undisputed, 
however,  that,  as  to  all  the  collateral  notes  indorsed  in  the 
manner  claimed  by  the  bank,  George  Graves  placed  his 
own  name  on  the  back  of  each  note,  and  Mr.  Leeper  like- 
wise wrote  his  individual  name.  So  no  custom  Was  es- 
tablished which  authorized  Mr.  Leeper  to  write  the  name 
of  George  Graves  upon  the  back  of  commercial  paper,  or 
which  justified  the  bank  in  purchasing  the  note  in  ques- 
tion upon  the  faith  of  the  indorsement  of  the  name  of  the 
defendant  Graves.  The  verdict  being  unsupported  by 
the  evidence,  the  judgment  is  reversed  and  the  cause  re- 
manded for  further  proceedings. 

Reversed  and  remanded. 
Harrison,  J.,  not  sitting. 


John  Fager  y.  State  of  Nebraska. 

Filed  Octobmb  21, 1896.    No.  8670.  |17^| 

L  Orlmlnal  Law:  Witnebsbs:  Indobsemeitt  of  Nakes  ok  IznroBicATiON. 
It  l8  within  the  discretion  of  the  trial  judge  to  permit  the  names 
of  additional  witneesee  to  be  indorsed  by  the  county  attorney  on 
the  information  after  the  filing  thereof  and  before  the  trial. 
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2. : :  Btidence.    Elvidence  contradictory  of  the  statements 

of  a  prosecuting  witness  may  be  met  by  statements  in  rebuttal  of 
such  oontradictory  statements  even  though  the  names  of  the  wit- 
nesses giving  the  rebutting  testimony  may  have  never  been  in- 
dorsed on  the  information. 

t.  — — :  Degree  of  Offense:  Instruction.  When  the  evidence  en- 
tirely fails  to  show  an  ofCense  of  a  less  degree  than  that  charged 
in  the  information  it  is  not  prejudicial  error  to  omit  to  give  an  in- 
Btructlon  defining  an  oftense  of  such  less  degree. 

4.  Information:  Indorsement  of  Crime  Charged:  Review.  It  will  not 
be  presumed  that  the  indorsement  of  the  words  "rape  and  incest*', 
in  connection  with  the  word  "information/'  was  prejudicial  to  the 
accused  when  such  words  aptly  summarized  the  facts  stated  within 
the  Information  and  the  attention  of  the  trial  court  had  been  in 
no  way  directed  to  the  words  complained  of. 

Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Holmes,  J. 

WUUam  Leesey  for  plaintiff  in  error. 

A.  8.  Chvrchilly  Attorney  Generalj  and  George  A.  Day, 
Deputy  Attorney  General,  for  the  state. 

Ryan,  0. 

On  June  29,  1895,  there  was  duly  filed  in  the  district 
court  of  Lancaster  county  an  information  wherein  the 
plaintiff  in  error  in  this  court  was  charged  with  ravishing 
and  carnally  knowing  Hattie  Fager  on  the  15th  day  of 
March,  1895,  she  then  and  there  being  his  daughter,  aa  he 
well  knew.  A  plea  of  not  guilty  was  entered  to  this  in- 
formation, and  upon  a  trial  of  the  issues  thus  presented 
the  accused  was  found  guilty  of  the  crime  charged  in  the 
information.  In  accordance  with  the  express  provisions 
of  the  statute  in  such  cases  he  was  sentenced  to  be  im- 
prisoned in  the  penitentiary  for  the  remainder  of  his  life. 
The  first  point  urged  in  the  brief  of  the  plaintiff  in  error 
was  that  the  verdict  was  not  sustained  by  sufficient  evi- 
dence. In  view  of  the  severity  of  the  punishment  fixed 
by  the  statute  in  this  class  of  cases  a  very  careful  consid- 
eration of  the  evidence  has  been  made,  with  the  result 
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that  this  contention  cannot  be  sustained.  It  would  sub- 
serve no  useful  purpose  to  review  the  disgusting  details 
of  his  crime,  and  they  shall  therefore  remain  unstated. 

It  is  argued  that  the  victim  made  no  resistance  or  outcry 
and  that,  therefore,  there  was  no  rape  by  violence  or  put- 
ting in  fear.  This  conclusion  would  be  justified  by  the 
consideration  of  the  evidence  of  some  of  the  witnesses 
alone,  but  it  would  necessitate  the  exclusion  of  the  testi- 
mony of  Hattie  herself,  for  she  testified  both  to  resistance 
and  to  an  outcry.  She  also  testified  that  immediately 
after  the  commission  of  the  offense  she  informed  her 
mother  and  her  brother  of  the  facts,  and  the  further  con- 
tention that  she  did  not  do  this  cannot  be  accepted  as  in- 
contestably  established  by  the  proofs. 

Complaint  is  made  that  the  district  court  permitted  the 
names  of  three  witnesses  to  be  indorsed  on  the  informal 
tion  before  the  trial  of  this  case  began.  The  record  sim- 
ply recites  the  following  proceedings,  to- wit:  "Now  on 
this  day  came  the  county  attorney  on  behalf  of  the  state 
of  Nebraska  and  asks,  and  is  by  the  court  granted,  leave 
to  indorse  on  the  information  the  names  of  Frank  Leigh- 
ton,  Fred  Miller,  and  Henry  Miller,  and  C.  I.  Woodward 
as  witnesses  on  behalf  of  the  otate  of  Nebraska.''  It  has 
been  held  by  this  court  that  it  is  within  the  discretion  of 
the  trial  court  to  permit  the  names  of  additional  wit- 
nesses to  be  indorsed  by  the  county  attorney  on  the  infor- 
mation after  the  filing  thereof  and  before  the  trial. 
(Rauschkolb  v.  8tat€y  46  Neb.,  658.)  In  view  of  the  fact 
that  no  prejudice  was  shown  affirmatively  to  have  re- 
sulted from  the  indorsement  complained  of,  we  cannot 
presume  error  in  the  ruling  of  the  trial  court  as  to  this 
matter. 

Complaint  is  made  in  argument  that  F.  W.  Collins  and 
W.  H.  Woodward  were  called  and  examined  as  witnesses, 
though  their  names  had  never  been  indorsed  on  the  infor- 
mation. On  the  trial  in  the  district  court  the  mother  of 
Hattie  Fager,  on  behalf  of  the  accused,  testified  that 
Hattie  had  not  complained  of  the  act  of  her  father  very 
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soon  after  the  commission  of  the  alleged  crime.  This 
was  in  direct  contradiction  of  the  testimony  of  Hattie, 
and,  as  was  shown  by  the  two  witnesses  last  above 
named,  was  equally  contradictory  of  statements  made 
to  them  by  Mrs.  Fager  about  the  time  the  prosecu- 
tion was  begun.  In  State  v.  Huckinsj  23  Neb.,  309,  it  was 
said  by  this  court  that  the  reason  of  the  rule  permitting 
testimony  to  rebut  that  to  establish  the  good  character  of 
a  person  accused  was  that  such  rebutting  testimony  was 
collateral  to  the  main  issue  and  was  an  issue  raised  by 
the  accused.  The  reason  of  this  rule  equally  justified  the 
ruling  of  the  trial  court  with  respect  to  the  matter  under 
consideration  and,  therefore,  the  claim  of  prejudicial 
error  thereon  founded  is  without  merit.  There  is  found 
in  the  instructions  given  no  ground  for  the  complaint 
made  by  the  counsel  for  the  accused;  indeed,  there  was 
no  attempt  to  point  out  any  such  errors  except  such  as  we 
shall  now  consider. 

It  is  argued  that  the  court  should  have  instructed  the 
jury  in  such  a  manner  that  the  accused  might  have  been 
found  guilty  of  an  assault  with  intent  to  commit  a  rape. 
There  was  no  evidence  to  justify  the  giving  of  an  instruc- 
tion of  the  nature  suggested.  The  accused  was  either 
guilty  of  the  crime  charged  or  he  was  innocent  of  any 
offense  whatever  under  any  theory  deducible  from  the 
proofs,  and  the  instructions  suggested  could  have  sub- 
served no  purpose  except  to  suggest  a  compromise  ver- 
dict— an  alternative  which  juries  are,  perhaps,  suffi- 
ciently prone  to  adopt  without  suggestion. 

It  is  urged  that  the  accused  was  prejudiced  by  the  loss 
of  the  original  instructions.  This,  we  take  it  from  the 
brief  on  behalf  of  the  plaintiff  in  error,  was  because  his 
counsel  was  not  able  to  make  the  above  point  in  his  mo- 
tion for  a  new  trial  and  his  argument  thereon.  As  we 
have  already  determined  that  there  was  no  error  in  fail- 
ing to  give  an  instruction  defining  an  assault  with  intent 
to  commit  rape  we  cannot  consistently  assume  that  by 
the  argument  of  the  counsel  for  the  plaintiff  in  error  the 
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trial  court  would  have  been  brought  to  adopt  a  coneln- 
Bion  differing  from  our  own.  The  record  shows  that  a 
true  copy  was  substituted,  and  of  this  fact  no  question 
has  been  made  either  in  this  court  or  in  the  district  court; 
hence  it  does  not  appear  how  the  plaintiff  could  have 
sustained  prejudice  from  the  misplacement  of  the  instruc- 
tions now  complained  of. 

In  the  argument  there  were  complaints  as  to  the  re- 
fusal to  give  certain  instructions,  but  as  these  were  as 
fully  embodied  in  the  instructions  given  by  the  court 
upon  its  own  motion  as  the  evidence  would  justify,  there 
was  no  error  in  refusing  to  give  the  instructions  re- 
quested. 

It  is  finally  complained  that  there  was  error  in  the  fact 
that  on  the  information  there  was  an  indorsement  of  the 
words  "rape  and  incest,"  as  defining  the  nature  of  the  of- 
fence charged  within.  No  objection  was  made  to  this 
indorsement  in  the  district  court,  where,  without  ques- 
tion, due  redress  would  have  been  afforded  upon  proper 
suggestion.  As  an  indorsement  epitomizing  the  contents 
of  the  information,  however,  it  was  not  inapt,  and  as  no 
complaint  was  made  in  the  district  court,  none  can  be 
considered  in  this  court    The  judgment  of  the  district 

Courtis 

Affirmbd. 


49    44S 

49    284 

^  R2    188 

Framk  M.  Dorset,  appellee,  v.  Martha  Gonrad  bt  al^,  -H  jm 

appellants. 

Filed  Octobeb  21, 1896.    No.  6607. 

1.  BeedB:  Foreign  Acknowledgment:  Evidence.  A  deed  for  lands  sit- 
uate In  this  state,  executed  in  the  state  of  Iowa,  and  there  ac- 
knowledged before  a  notary  public  who  attached  his  official  seal 
to  the  certificate  of  acknowledgment,  is  presumed  to  have  been 
acknowledged  in  conformity  with  the  laws  of  that  state;  and  such 
deed  is  entitled  to  record  and  to  be  read  in  evidence  without  other 
proof  of  its  execution. 
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2.  ;  ExEcunoif.    Conveyanoes  of  real  estate  executed  within  tMs 

state,  conveying  real  estate  situate  within  this  state,  are  required 
to  be  witnessed.    (Compiled  Statutes,  sec.  1,  ch.  73.) 

S. :  Foreign  Acknowledoment.    A  deed  of  land  situate  in  this 

state,  executed  In  the  state  ot  Iowa  and  acknowledged  there  be- 
fore a  notary  public  who  attached  his  official  seal  to  the  cercifl- 
cate  of  acknowledgment,  is  presumed  to  have  been  executed  in 
accordance  with  the  laws  of  the  state  of  Iowa;  and  though  not 
witnessed,  is  entitled  to  be  recorded  and  read  in  evidence  in  this 
state  without  further  proof  that  the  grantors  th  rein  actually  exe- 
cuted and  delivered  the  deed. 

4.  Alteration  of  Instruments:  Tuns.  Where  a  written  Instrument 
shows  upon  its  face  a  material  and  obvious  alteration,  the  pre- 
sumption of  law  is  that  such  alteration  was  made  before  the  in- 
strument was  finally  executed  and  delivered. 

S. :  :  Evidence.    Such  an  instrument  may  go  in  evidenoe 

in  the  first  instance,  leaving  the  parties  to  such  explanation  ol  tke 
alteration  as  they  may  choose  to  offer. 

!•  '■  : .    Whether  an  alteration  or  erasure  appearing 

in  a  written  instrument  is  a  material  one,  is  a  question  of  law  tor 
the  court;  but  when,  by  whom,  and  with  what  motive,  such  altera- 
tion was  made,  is  a  question  of  fact  for  the  Jury  or  trial  court,  to 
be  determined  like  any  other  question  of  fact. 

7.  Limitation  of  Actions:  Actions  to  Redeem  Land:  Mobtgagbs.  An 
action  by  an  owner  of  the  fee  to  redeem  his  land  from  a  mortgage 
thereof  which  has  been  foreclosed,  and  to  which  foreclosure  pro- 
ceeding he  was  not  a  party,  or,  if  a  party,  not  served  with  process, 
may  be  brought  at  any  time  within  ten  years  after  his  cause  of  ac- 
tion accrued. 

8. :  :  .    Such  an  action  to  redeem  is  barred  in  the 

same  time  in  which  the  statute  would  bar  the  right  to  foreclose 
the  mortgage. 

9.  Alteration  of  Instruments:  Evidence.  Johnson  «.  First  Nat.  BanM 
of  Plum  Creek,  28  Neb.,  792,  and  Courcamp  v,  Weber,  39  Neb..  633, 
overruled. 

10, :  .    Bank  of  Cass  County  u  Morrison,  17  Neb.,  341,  and 

Qoodin  v.  Plugge,  47  Neb.,  284,  reaffirmed. 

Appeal,   from   the  district   court  of   Dixon   county. 
Heard  below  before  Norris,  J. 

The  facts  are  stated  by  the  commissioner. 
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W.  E.  Oanttj  for  appellants: 

Where  alterations  are  apparent  upon  the  face  of  an 
instrument^  one  offering  it  in  evidence  must  show  that 
the  changes  were  made  at  the  time  the  instrument  was 
executed.  (1  Devlin,  Deeds,  sec.  463;  1  Greenleaf,  Evi- 
dence [14th  ed.],  sec.  564;  Estate  of  Nagle,  134  Pa.  St.,  31; 
Harris  v.  Bank  of  Jackamvillfj  22  Fla.,  501;  Warder  v.  Will- 
yardy  46  Minn.,  531;  Slater  v.  Moore y  86  Va.,  26;  Simpson  v. 
St4ickhousej  49  Am.  Dec.  [Pa.],  654;  Bank  of  Cass  County  v. 
Morrison,  17  Neb.,  341;  Neil  v.  Case,  25  Kan.,  510;  Para- 
more  V.  Lindsey,  63  Mo.,  67;  Corcoran  v.  Dolly  32  Cal.,  89; 
Johnson  v.  First  Nat  Bank  of  Plum  Creek,  28  Neb.,  792.) 

The  acknowledgment  does  not  comply  with  the  law 
and  renders  the  deed  inadmissible.  (Martindale,  Ck>n- 
veyances  [2d  ed.],  sec.  253,  and  cases  cited  in  note.) 

The  record  of  a  deed  not  properly  acknowledged  is  a 
nullity  and  furnishes  no  notice  to  a  subsequent  pur- 
chaser.    {Erwin  v.  Welch,  10  Neb.,  479.) 

The  deed  was  inadmissible  without  proof  that  the  laws 
of  the  state  where  it  was  executed  did  not  require  it  to  be 
witnessed.  {Oreen  v.  Chross,  12  Neb.,  117;  Evans  v.  Cleary, 
17  Atl.  Rep.  [Pa.],  440.) 

Bedemption  under  a  mortgage  is  cut  off  at  the  expira- 
tion of  the  time  the  right  to  foreclose  is  barred.  {Parker 
V.  Kuhn,  21  Neb.,  413;  McKesson  v.  Hawley,  22  Neb.,  692; 
2  Jones,  Mortgages,  sec.  1146;  Tastal  v.  Hall,  3  Cal.,  265; 
Espiosa  V.  Gregory,  40  Cal.,  58;  Cunningham  v.  Hawkins,  24 
CaL,  403;  Green  t\  Turner,  38  la.,  112;  Smith  v.  Foster,  44 
la.,  443;  Fisk  v.  Steirart,  4  N.  W.  Rep.  [Minn.],  611;  Jelli- 
son  V.  Halloran,  46  N.  W.  Rep.  [Minn.],  332;  King  v. 
Meighen,  20  Minn.,  264;  Fletcher  v.  Dougherty,  13  Neb., 
224;  First  Nat.  Bank  of  Sturgis  v.  Peck,  8  Kan.,  660;  Laus- 
mam>  v.  Drahos,  8  Neb.,  457;  Meier  v.  Meier,  16  S.  W.  Rep. 
[Mo.],  223.) 

Wigton  &  Whitham  and  B.  W,  Wood,  contra. 

Neither  plaintiff  nor  his  grantor  having  been  made  a 
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party  to  the  suit,  the  foreclosure  proceedings  have  not 
taken  from  them  the  legal  title  and  right  to  redeem  the 
premises,  (Dodge  v.  Omaha  &  8.  W.  R.  Co.,  20  Neb,,  276; 
Merriman  t?.  HydCy  9  Neb.,  113;  Hawes,  Parties  to  Actions, 
sec.  27.) 

The  acknowledgment  was  suflScient.  (Williams  v.  Frosty 
6  N.  W.  Rep.  [Minn.],  795;  Burbank  v.  Ellis,  7  Neb., 
157;  Perkins  v.  Strong,  22  Neb.,  725;  Lewis  v.  Hinman,  13 
Atl.  Rep.  [Conn.],  147;  Oreen  v.  Gross,  12  Neb.,  124;  Hoad^ 
ley  V.  Stephens,  4  Neb.,  435;  1  Devlin,  Deeds,  sees.  681, 686.) 

The  deed  was  properly  admitted  in  evidence.  There 
is  nothing  suspicious  in  the  alteration.  No  purpose  to 
defraud  can  be  inferred.  Without  the  acknowledg- 
ment, the  presumption  is  that  the  alterations  were  made 
before  execution.  {Pereau  v.  Frederick,  17  Neb.,  118; 
Heeter  v.  Glasgow,  79  Pa.  St,  79;  Bank  of  Cass  County  v. 
Morrison,  17  Neb.,  341;  Little  v.  Herndoii,  10  Wall.  [U.  S.], 
31;  Neil  v.  Case,  25  Kan.,  510;  Paramore  v.  Lindsey,  63  Mo., 
66.) 

Only  deeds  in  this  state  are  required  to  be  witnessed. 
(Compiled  Statutes,  ch.  73,  sec.  1;  Ch^een  v.  Gross,  12  Neb., 
117.) 

The  statute  of  limitations  had  not  run  against  plain- 
tiff's right  to  redeem.  {Parker  v.  Euhn,  21  Neb.,  413; 
Renard  v.  Brown,  7  Neb.,  449;  McKeighan  v.  Hopkins^  19 
Neb.,  33;  McKeeson  v.  Hawley,  22  Neb.,  696;  Lowenstein  v. 
PheUn,  17  Neb.,  429;  Wilsm  v.  Richards,  1  Neb.,  342.) 

Ragan,  0. 

February  14,  1877,  James  Chamberlain  owned  a  quar- 
ter section  of  land  in  Dixon  county  and  on  said  date 
mortgaged  it  to  the  New  England  Mortgage  Security 
Company  to  secure  a  note  due  February  14, 1882,  with  in- 
terest thereon,  payable  annually.  The  note  and  mortgage 
provided  that  if  Chamberlain  made  default  for  a  certain 
number  of  days  in  the  payment  of  any  installment  of  an- 
nual interest  when  due  the  holder  of  the  mortgage  debt 
might  declare  the  entire  mortgage  debt  due,  and  upon 
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BQch  default  and  the  exercise  of  such  election  that  said 
mortgage  debt  should  then  become  due.  Chamberlain 
and  wife,  in  November,  1878,  executed  and  delivered  to 
one  Parke  a  power  of  attorney  and  authorized  him  to  sell 
and  convey  the  real  estate  which  had  been  mortgaged  to 
the  New  England  Mortgage  Security  Company,  and  on 
November  22, 1878,  Parke,  the  attorney  in  fact,  executed 
and  delivered  a  deed  of  the  premises  mortgaged  by  Cham- 
berlain to  Viola  Wigton.  Default  having  been  made 
in  the  payment  of  the  interest  which  matured  on  the 
mortgage  in  October,  1878,  the  mortgage  company  on 
December  9, 1878,  brought  suit  to  foreclose  the  mortgage 
and  according  to  the  provisions  thereof  declared  the  en- 
tire mortgage  debt  due.  Chamberlain  and  wife  were 
made  defendants  to  this  action,  but  Viola  Wigton,  the 
owner  in  fee  of  the  equity  of  redemption,  was  not  made 
a  party  to  the  suit  At  the  time  the  mortgage  company 
filed  its  petition  to  foreclose  its  mortgage  the  deed  of 
Viola  Wigton  had  not  been  filed  for  record,  but  was  so 
.filed  March  4,  1879.  The  foreclosure  proceeding  was 
prosecuted  to  decree,  the  lands  were  appraised,  adver- 
tised, and  sold  and  purchased  by  the  mortgage  company. 
The  appellant,  Martha  Conrad,  claims  title  to  the  land 
through  a  chain  of  conveyances  from  the  mortgage  com- 
pany, the  purchaser  at  the  foreclosure  sale.  The  appel- 
lee, Dorsey,  claims  title  to  the  land  through  a  chain  of 
conveyances  from  Viola  Wigton.  Dorsey  brought  this 
action  to  redeem  the  real  estate  from  the  mortgage  made 
by  Chamberlain  to  the  New  England  Mortgage  Security 
Company.  He  had  a  decree  as  prayed  in  his  petition  and 
Martha  Cx)nrad  and  others  have  appealed. 

1.  One  link  in  Dorsey's  chain  of  title  is  the  deed  to 
Viola  Wigton  from  the  mortgagors.  Chamberlain  and 
wife,  made  by  Charles  L.  Parke,  their  said  attorney  in 
fact  This  deed  was  executed  by  the  attorney  in  fact 
in  the  state  of  Iowa  and  there  acknowledged  before  a 
notary  public,  who  attached  his  official  seal  to  his  cer- 
tificate of  acknowledgment.     The  deed  recited:    "Know 
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all  men  by  these  presents,  that  James  Chamberlain  and 
Julia  Chamberlain,  husband  and  wife,  by  Charles  L. 
Parke,  their  attorney  in  fact,  all  of  Dixon  county,  and 
state  of  Nebraska,  in  consideration,"  etc.,  "do  hereby 
sell  and  convey  unto  Viola  Wigton,  and  to  her  heirs  and 
assigns,  the  following  described  real  estate,  situate  in  the 
county  of  Dixon  and  state  of  Nebraska,  to-wit,''  etc.  The 
deed  was  signed  "James  Chamberlain,  Julia  Chamber- 
lain, by  Charles  L.  Parke,  attorney  in  fact."  The  ac- 
knowledgment was  in  words  and  figures  as  follows: 

"State  of  Iowa,! 

Iowa  County.   J  ^^ 

"On  this  £2d  day  of  November,  1878,  before  me,  Ira  8. 
Richards,  a  notary  public  in  and  for  said  county,  person- 
ally came  Charles  L.  Parke,  attorney  in  fact  for  James 
Chamberlain  and  Julia,  husband  and  wife,  to  me  person- 
ally known  to  be  the  identical  person  who  signed  the 
above  deed  as  grantor,  and  acknowledged  the  same  to  be 
his  voluntary  act  and  deed. 

"Witness  my  hand  and  seal  notarial  the  date  last 
above  written.  Ira  S.  Richards, 

''Notary  PubliCy  la.  Co.,  la.'^ 

The  original  power  of  attorney  from  Chamberlain  and 
wife  to  Parke  was  read  in  evidence,  but  there  was  no  tes- 
timony, other  than  that  afforded  by  the  deed  and  its  ac- 
knowledgment, offered  on  the  trial,  that  Parker,  the  at- 
torney in  fact,  executed  the  deed. 

It  is  now  insisted  that  the  acknowledgment  to  the 
deed  is  so  defective  as  not  to  entitle  the  deed  to  be  re- 
corded,— not  to  entitle  it  to  be  read  in  evidence, — ^without 
parol  proof  that  Chamberlain  and  wife  through  their  at- 
torney in  fact,  Parke,  actually  executed  the  deed,  and 
that  as  there  is  no  such  testimony  in  the  record  the  decree 
cannot  stand.  It  is  argued  that  the  acknowledgment 
is  simply  the  personal  acknowledgment  of  Charles  L. 
Parke;  that  it  should  have  read  "personally  appeared 
James  Chamberlain  and  Julia  Chamberlain,  his  wife,  by 
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their  attorney  in  fact,  Charles  L.  Parke;"  that  he  should 
have  acknowledged  he  executed  the  same  as  the  act 
and  deed  of  James  Chamberlain  and  wife  therein  de- 
scribed. This  acknowledgment  was  taken  on  the  22d 
day  of  November,  1878,  as  already  stated,  by  a  notary 
public  in  the  state  of  Iowa,  and  he  attached  his  official 
seal  to  his  certificate  to  the  deed.  At  that  time  the  stat- 
utes of  this  state  on  the  subject  of  conveyances  of  real 
estate  provided  that  if  acknowledged  or  proved  in  any 
other  state  or  territory  or  district  of  the  United  States  it 
must  be  done  according  to  the  laws  of  such  state,  terri- 
tory, or  district,  and  must  be  acknowledged  or  proved 
before  an  officer  authorized  to  do  so  by  the  laws  of  such 
state,  territory,  or  district,  or  before  a  commissioner  aj)- 
pointed  by  the  governor  of  this  state  for  that  puri>ose. 
In  all  cases  provided  for  in  section  4  of  this  chapter,  if 
such  acknowledgment  or  proof  is  taken  before  a  com- 
missioner appointed  by  the  governor  of  this  state  for  that 
purpose,  a  notary  public,  or  other  officer  using  an  official 
seal,  the  instrument  thus  acknowledged  or  proved  shall 
be  entitled  to  be  recorded  without  further  authentication. 
(General  Statutes,  1873,  ch.  61,  sees.  4,  5.)  These  pro- 
visions of  the  statute  were  construeii  by  this  court  in 
Hoadley  v.  Stephens,  4  Neb.,  431,  and  it  was  there  held: 
"Where  a  deed  is  executed  and  acknowledged  in  another 
state  before  a  commissioner  of  deeds  of  this  state,  a 
notary  public,  or  other  officer  using  an  official  seal,  the 
law  presumes  a  compliance  with  the  law  of  the  place  of 
execution  and  no  further  authentication  is  necessary;" 
and  in  Green  r.  Gross,  12  Neb.,  117,  the  statute  quoted 
above  was  again  construed  and  the  court  held:  "When  a 
deed  is  made  in  another  state,  the  certificate  of  acknowl- 
edgment of  a  notary  public  thereto,  duly  attested  by  his 
official  seal,  entitles  such  deed  to  be  recorded  without 
further  authentication."  To  the  same  effect  see  Galley 
V.  Gallepj  14  Neb.,  174.  The  deed  in  question  being  for 
lands  situate  within  this  state,  and  having  been  executed 
in  the  state  of  Iowa,  was  by  the  statute  quoted  above  re- 
33 
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quired  to  be  executed  in  conformity  to  tlie  laws  of  tlie 
state  of  Iowa,  and  since  it  was  ackn()wled«»;ed  by  an  oflScer 
using  an  official  seal  and  attested  by  his  seal,  the  pre- 
sumption is  that  the  acknowledgment  is  in  conformity 
to  the  law  of  the  state  of  Iowa,  and  there  is  no  proof  in 
the  record  to  the  contrary.  The  deed  was  therefore  en- 
titled to  be  recorded  and  was  competent  evidence,'  and 
the  court  did  not  en*  in  so  considering  it. 

2.  The  deed  of  the  attorney  in  fact  to  Viola  Wigton  as 
first  drawn  described  the  land  as  being  in  section  twenty- 
one  (21),  township  thirty-one  (31),  and  range  three  (3).  A 
pen  was  subsequently  drawn  through  the  word  "three" 
and  the  word  "four"  substituted  therefor.  The  evidence 
does  not  show  when  or  by  whom  this  erasure  or  altera- 
tion was  made;  and  a  second  argument  of  the  appellants 
is  that  the  presumption  of  law  is  that  the  erasure  or  al- 
teration was  made  after  the  execution  and  delivery  of  the 
deed  and  that  therefore  the  district  court  had  no  right  to 
consider  this  deed  as  evidence.  The  question  presented 
is  this:  An  instrument  in  writing  bearing  on  its  face  a 
material  and  obvious  erasure,  alteration,  or  interlineation 
is  offered  in  evidence;  if  otherwise  competent,  does  such 
alteration  or  erasure  render  it  incompetent  evidence  until 
explained?  The  solution  of  this  question  must  depend 
upon  the  answer  to  be  given  another,  namely,  where  a 
written  instrument  shows  upon  its  face  a  material  and 
obvious  alteration  or  erasure,  does  the  law  presume  such 
alteration  was  made  before  or  after  the  final  execution 
and  delivery  of  the  instrument?  If  the  presumption  is 
that  the  alteration  or  erasure  was  made  after  the  ex<?cu- 
tion  and  delivery  of  the  instrument,  then  it  cannot  go  in 
evidence  until  such  alteration  or  erasure  be  explain  d. 
On  the  other  hand,  if  the  presumption  of  law  be  that  such 
alteration  or  erasure  was  made  before  the  final  execution 
and  delivery  of  the  instrument,  then  it  may  be  admitted 
in  evidence  in  the  first  instance.  Unfortunately  there  is 
a  hopeless  confiict  among  the  authorities  on  this  ques- 
tion.    We  are  not  able  to  say  on  which  side  is  the  weight 


Vol.  49]  SEPTEMBER  TERM,  1896.  461 


D0CM7  ▼.  Connd. 


of  authority  and  shall  not  attempt  a  review  of  the  au- 
thorities on  either  side.  The  common-law  rule  seems  to 
have  been  that  if  a  material  and  obvious  alteration  ap- 
peared in  an  instrument  it  would  nevertheless,  in  the  ab- 
sence of  evidence  on  the  subject,  be  presumed  to  have 
been  made  before  the  instrument  was  finally  executed 
and  delivered.  This  rule  was  founded  upon  the  doctrine 
that  the  law  would  never  presume  fraud  or  wrong  in  any 
person;  or,  to  express  it  in  the  language  of  Lord  Camp- 
bell, C.  J.,  in  Doe  v.  Catomore,  16  Ad.  &  El.  [Eng.],  745, 
"A  deed  cannot  be  altered  after  it  is  executed  without 
fraud  or  wrong,  and  the  presumption  is  against  fraud  or 
wrong." 

Oooch  V.  Bryanty  13  Me.,  386,  was  an  action  on  a  note 
which  showed  upon  its  face  a  material  and  obvious  al- 
teration, but  when  or  by  whom  made  was  not  disclosed 
by  the  evidence.  The  trial  judge  ruled  that  the  pr<_^- 
sumption  was  that  the  alteration  was  made  before  the 
execution  and  delivery  of  the  note.  Exception  was  taken 
to  this  ruling  and  the  supreme  court  of  Maine,  speaking 
to  the  point,  said:  "There  was  no  other  evidence  of  the 
alteration  of  the  note  than  what  arose  from  inspection, 
from  which  it  appeared  that  one  of  the  figures  in  the  date 
had  been  altered.  Of  the  fact  there  could  be  no  doubt; 
but  the  more  important  inquiry  was  when  it  was  done. 
If  altered  after  the  signing  and  delivery  it  would  vitiate 
the  note;  if  before,  it  would  not.  As  to  the  time,  no  evi- 
dence was  offered  by  either  party.  The  alteration  was 
not  in  itself  proof  that  it  was  done  after  the  signature. 
It  might  have  been  made  before.  If  the  alteration  was 
prima  facie  evidence  that  it  was  done  after,  it  must  be 
upon  the  ground  that  such  is  the  presumption  of  law. 
But  we  do  not  so  understand  it.  It  would  be  a  harsh 
construction,  exposing  the  holder  of  a  note,  the  date  of 
which  had  been  so  altei^ed  as  to  accelerate  payment  or  to 
increase  the  amount  of  interest,  to  a  conviction  of  for- 
gery, unless  he  could  prove  that  it  was  done  before  the 
signature.     It  would  be  to  establish  guilt  by  a  rule  of  law 
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when  there  would  be  at  least  an  equal  probability  of  in- 
nocence. But  such  cannot  be  the  law.  It  is  a  question 
of  evidence  to  be  submitted  to  the  jury,  as  was  done  in 
the  case  before  us."  To  the  same  effect  see  Beaman  v. 
Russell,  20  Vt,  205. 

Paramore  v.  lAndsey,  63  Mo.,  63,  was  a  suit  upon  a  prom- 
issory note  by  an  indorsee  The  defense  was  that  th:* 
note  was  altered  after  it  was  signed  and  delivered.  The 
alleged  alteration  consisted  in  the  erasure  in  the  printed 
form  of  the  words  "  after  maturity."  The  effect  of  this 
was  to  make  the  note  draw  interest  from  date.  The  trial 
court  instructed  the  jury  that  the  presumption  of  law 
was  that  the  erasure  or  alteration  appearing  on  the  face 
of  the  note  was  made  either  prior  to  or  at  the  time  of  the 
execution  and  delivery  of  the  note;  and  this  instruction 
on  exception  was  sustained  by  the  supreme  court. 

In  Little  v.  Hemdon,  77  U.  S.,  26,  the  court  said:  "A 
minor  objection  below  was  to  the  admission  of  one  of  the 
patents  on  the  ground  of  an  erasure.  The  court  left  the 
question  to  the  jury,  which  was  quite  as  favorable  a  rul- 
ing as  the  defendant  could  ask.  In  the  absence  of  any 
proof  on  the  subject  the  presumption  is  that  the  correc- 
tion was  made  before  the  execution  of  the  deed.  ♦  ♦  • 
A  deed  cannot  be  altered  after  it  is  executed  without  a 
fraud  or  wrong;  and  the  presumption,  is  against  fraud  or 
wrong." 

In  Bank  of  Cass  County  v.  Morrison,  17  Neb.,  341,  it  was 
held:  "Where  a  material  alteration  is  apparent  on  the 
face  of  a  written  instrument  offered  in  evidence,  the  ques- 
tion as  to  whether  such  alteration  was  made  before  or 
after  the  execution  and  delivery  of  such  instrument  is, 
in  the  last  instance,  one  for  the  jury  or  trial  court.  It  is 
like  any  other  fact  in  the  case,  to  be  settled  by  the  trier  or 
triers  of  facts.  Generally  in  such  case  the  instrument 
may  be  given  in  evidence,  and  may  go  to  the  jury  or  trier 
of  fact,  leaving  the  parties  to  such  explanatory  evidence 
of  the  alteration  as  they  may  choose  to  offer."  This  cage 
was  followed  in  Ooodin  v.  Plugge,  47  Neb.,  284.     These 
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last  two  cases  we  think  correctly  state  the  rule,  that  in 
the  absence  of  all  evidence  on  the  subject  the  presump- 
tion is  that  a  material  and  obvious  alteration  appearing 
upon  the  face  of  a  written  instrument  was  made  before 
such  instrument  was  finally  executed  and  delivered  and 
that  such  instrument,  if  otherwise  competent,  may,  with- 
out  a  prior  explanation,  be  given  in  evidence.  But  in 
Johnson  v.  First  Nat.  Bank  of  Plum  Creek,  28  Neb.,  792,  it 
was  held  in  effect  that  the  presumption  of  law  was  that  a 
material  alteration  ^appearing  upon  the  face  of  an  instru- 
ment offered  in  evidence  was  made  after  the  execution 
and  delivery  of  such  instrument,  and  this  case  was  fol- 
lowed in  Courcamp  v.  Weher,  39  Neb.,  533. 

A  re-examination  of  the  question  leads  us  to  the  con- 
clusion that  the  decision  in  Johnson  v.  First  Nat  Bankj 
supra,  is  erroneous,  and  it  is  therefore  overruled;  and  so 
much  of  the  case  of  Courcamp  v.  Weber,  supra,  as  follows 
Johnson  V.  First  Nat.  Bank  is  also  overruled,  and  we  ac- 
cordingly hold  that  where  a  written  instrument  shows 
upon  -ts  face  a  material  and  obvious  alteration,  the  pre- 
sumption of  law  is  that  such  alteration  was  made  be- 
fore the  instrument  was  finally  executed  and  delivered; 
and  such  instrument  is  not  rendered  incompetent  evi- 
dence solely  because  such  alteration  appears  therein. 
(See  Staugh  v.  Ogden,  49  Neb.,  291.)  The  question  is  a 
vexed  and  difficult  one,  and  perhaps  as  many  authorities, 
and  of  as  great  respectability,  may  be  cited  on  one  side 
thereof  as  upon  the  other;  but  the  principle  is  elementary 
that  the  presumption  of  law  is  always  in  favor  of  honesty 
and  upright  conduct,  and  upon  this  principle  we  rest  the 
decision  of  the  point  as  we  have  made  it  and  overrule 
Johnson  v.  First  Nat.  Bank  and  Courcamp  v.  Weber,  supra, 
sincerely  believing  in  the  correctness  of  the  conclusion 
reached  and  assured  at  least  that  we  are  now  consistent 
The  district  court,  then,  did  not  err  in  considering  and 
weighing  as  evidence  the  deed  from  the  attorney  in  fact 
to  Viola  Wigton.  But  again,  we  cannot  say  that  the 
court  was  wrong  in  concluding  from  the  evidence  before 


454  NEBRA8KA  REPORTS.  [Vol.  49 


Doney  v.  Connul. 


it  that  the  erasure  was  made  before  the  delivery  of  the 
deed.  The  only  evidence  introduced  by  the  appellants 
on  the  subject  was  that  of  a  so-called  expert  who  testified 
that  in  his  opinion  the  alteration  or  erasure  was  in  a  dif- 
ferent handwriting  from  that  of  the  deed;  that  it  had 
been  made  with  different  ink  from  that  in  which  the  deed 
was  written  and  been  made  within  two  or  three  years  im- 
mediately preceding  the  trial,  which  was  in  October, 
1892.  On  the  other  hand  was  the  presumption  of  law 
that  the  erasure  or  alteration  was  made  before  the  deed 
was  delivered;  and  it  was  also  shown  that  the  land  was 
described  in  the  deed  as  being  in  range  four  (4)  at  the 
time  the  deed  was  recorded,  in  March,  1879, — about  four 
months  after  its  execution,  and  about  thirteen  years  prior 
to  the  date  of  the  trial. 

3.  Another  link  in  the  appellee's  chain  of  title  was  a 
deed  from  Viola  Wigton  and  husband  to  one  Burton. 
This  deed  was  not  witnessed,  and  no  evidence  other  than 
that  afforded  by  the  deed  itself  was  offered  to  show  that 
Wigton  and  wife  in  fact  executed  it  A  third  contention 
of  appellants  is  that  the  decree  lacks  evidence  to  support 
it,  as  the  court  had  no  right  to  consider  the  deed  as  evi- 
dence. The  deed  in  question  was  executed  in  the  state  of 
Iowa,  February  28,  1879,  acknowledged  before  a  notary 
public  in  that  state,  who  attached  his  seal  of  office  to  his 
certificate  of  acknowledgment  Deeds  which  are  exe- 
cuted in  this  state  conveying  lands  situate  in  this  state 
are  by  the  law  required  to  be  witnessed.  (See  CJompiled 
Statutes,  ch.  73,  sec.  1.)  When  this  deed  was  executed 
sections  4  and  5  of  chapter  61,  General  Statutes,  quoted 
above,  were  in  force.  Construing  these  statutes  in  Green 
V.  OrosSj  12  Xeb.,  117,  this  court  held:  "When  a  deed  is 
made  in  another  state  the  certificate  of  acknowledgment 
of  a  notary  public  thereto,  duly  attested  by  his  official 
seal,  entitles  such  deed  to  be  recorded  without  further 
authentication."  (TToadley  v.  Stephens,  4  Neb.,  431;  Gal- 
Iry  V,  Galley^  14  Neb.,  174.)  The  deed  having  been  exe- 
cuted in  another  state  for  lands  situate  in  this  state,  and 
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having  been  acknowledged  before  an  officer  using  an 
official  seal,  waa  entitled  to  record  and  to  be  read  in 
evidence  without  parol  proof  that  it  was  executed  by 
AAlgton  and  wife.  *  Under  the  statute  then  in  force  it  was 
required  to  be  executed  in  conformity  with  the  laws  of  the 
state  of  Iowa,  and  the  acknowledgment  is  ftima  facie 
evidence  at  least  that  it  was  so  executed. 

4.  The  mortgage  made  by  Chamberlain  and  wife  to  the 
Mortgage  Security  (Company  matured  by  its  terms  Feb- 
ruary 14, 1882,  but  by  reason  of  Chamberlain's  default  in 
paying  his  interest  was,  in  accordance  with  the  provis- 
ions of  the  mortgage,  declared  to  be  and  became  due  De- 
cember 9,  1878,  and  suit  was  brought  to  foreclose  it  on 
said  last  date.  The  sale  had  under  the  decree  was  con- 
firmed December  16, 1879.  The  present  suit  was  brought 
November  8,  1888.  A  final  contention  of  the  appellants 
is  that  as  more  than  four  years  intervened  between  the 
date  the  appellee's  cause  of  action  accrued  and  the  bring- 
ing of  this  suit,  it  is  barred  by  the  statute  of  limitations. 
To  sustain  this  contention  we  are  cited  to  Parker  v.  Kvlin^ 
21  Neb.,  413,  where  it  was  held  that  "an  action  by  a 
jraior  incumbrancer  to  redeem  land  sold  at  execution  or 
judicial  sale,  being  an  action  for  relief  other  than  those 
specifically  mentioned,  must  be  brought  within  four 
years  after  the  cause  of  action  shall  have  accrued."  But 
this  case  is  not  in  point  here.  The  appellee  is  not  a 
junior  incumbrancer.  He  is  the  owner  of  the  fee.  An 
action  by  an  owner  of  the  fee  of  real  estate  to  redeem 
Ills  land  from  a  mortgage  thereon  which  has  been  fore- 
closed, and  to  which  foreclosure  proceeding  such  owner 
was  not  a  party  or,  if  a  party,  not  served  with  process, 
may  be  brought  at  any  time  within  ten  voars  after  his 
cause  of  action  accrues.  (Code  of  Civil  Procedure,  sec.  6; 
McKesson  r.  Hawley,  22  Neb.,  692.) 

But  the  serious  question  here  is,  when  did  appellants' 
cause  of  action  accrue?  Did  it  arise  when  the  mortgage 
debt  matured  or  was  declared  due,  or  did  it  arise  at  the 
date  of  the  confirmation  of  the  sale  had  in  pursuance  of 
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the  foreclosure  proceedings  when  the  relation  of  mort- 
gagee and  mortgagor  ceased?  It  was  not  expressly  de- 
cided, but  intimated,  in  McKesson  v.  Hmclejij  22  Neb.,  692, 
that  the  owner's  right  to  redeem  from  the  mortgage  ac- 
crued on  the  latter's  maturity.  In  Wilson  t?.  Richards^  1 
Neb.,  342,  it  was  held:  "As  against  the  right  to  redeem 
a  conveyance  absolute  in  its  terms,  but  in  fact  a  mortgage 
upon  unoccupied  land,  the  statute  of  limitations  does  not 
begin  to  run  until  tender  of  the  money  secured  by  the 
mortgage  and  refusal  to  re-convey. '^  In  King  t?.  Meighenj 
20  Minn.,  264,  it  was  held  that  until  the  right  to  foreclose 
expires  the  right  to  redeem  exists.  In  Ahhe  v.  Goodiciuj 
7  Conn.,  377,  and  in  Moiyre  v.  Cord,  14  Wis.,  231,  it  was 
held  that  a  mortgagor  could  not  redeem  until  the  mort- 
gage debt  had  matured.  In  Smith  v.  Foster ,  44  la.,  442, 
it  was  held  that  "an  action  to  redeem  from  a  mortgage 
is  barred  in  the  same  time  in  which  the  statute  would  bar 
the  right  to  recover  the  mortgage  debt  by  an  action  at 
law."  (Morrow  v.  JoneSy  41  Neb.,  867;  Crawford  v.  Taj/lory 
42  la.,  260.)  We  conclude,  therefore,  that  the  appellee's 
cause  of  action  arose  when  the  mortgage  matured, — in 
this  case  when  it  was  declared  due  by  the  mortgagee,  De- 
cember 9,  1878, — and  as  ten  years  had  not  elapsed  be- 
tween that  date  and  the  bringing  of  this  suit,  the  appel- 
lee's cause  of  action  was  not  barred  when  brought.  The 
judgment  of  the  district  court  is 

Affirmed. 


Omaha  &  Ebpublican  Valley  Railway  Company  v. 
G.  M.  Wright  et  al, 

FiLBD  OcTOBEK  21, 1896.    No.  6480. 

1.  HegUgence:  Pleading:  Evidence.  A  general  allegation  of  negli- 
gence is  good  as  against  a  demurrer,  and  under  such  an  allegation 
evidence  of  any  fact  which  contributed  to  the  injury  sued  for  is 
competent  and  relevant. 

%,  ;  :  .    Where  a  pleader  relies  upon  one  or  mor3 
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specific  acts  or  omissions  as  negligence,  then  evidence  of  any  act 
or  omission  not  within  some  of  such  specifications  is  irrelevant. 

-.    The  first  and  second  points  of  the  syllabus  of 


Omaha  d  R.  V,  R.  Co.  v.  WriffM,  47  Neb.,  886,  disapproved. 

Rehearing  of  case  reported  in  47  Neb.,  886. 

J.  M.  Thurston,  W.  R.  KeUy,  and  K  P.  Smith,  for  plaintiff 
in  error. 

R.  S.  Norvaly  contra. 

Ragan,  0. 

This  is  a  rehearing  of  Omaha  d  R*  V.  R.  Co.  v.  Wright, 
reported  in  47  Neb.,  886,  where  will  be  found  a  sufficient 
statement  of  the  facts.  Wright  and  others  alleged  in 
their  petition:  The  railway  company,  "by  its  agents  and 
employes,  while  running  at  a  high  rate  of  speed,  care- 
lessly and  negligently,  without  using  due  caution,  ran  the 
engine  and  train  of  cars  connected  therewith  and  at- 
tached thereto  over  and  upon  the  cattle  of  these  plaint- 
iffs." "That  the  said  defendant,  carelessly  and  negli- 
gently, by  its  employes  and  servants,  in  operating  said 
train  ran  their  said  engine  and  train  in,  over,  and  upon 
said  plaintiffs'  stock,  when  by  exercising  proper  care  and 
skill  in  the  management  and  handling  of  its  engine  and 
train  it  could  have  stopped  said  train  long  before  striking 
said  plaintiffs'  stock."  On  the  trial  of  the  case  in  the 
district  court  the  evidence  tended  to  show  that  the  engi- 
neer in  charge  of  the  train,  by  the  exercise  of  due  carp, 
could  have  seen  the  cattle  of  Wright  and  others  in  time 
to  have  stopped  the  train  and  avoided  injuring  them;  and 
the  court  submitted  to  the  jury  the  question  of  the  defend- 
ant's liability  under  instructions  that  if  the  engineer  saw 
the  cattle,  or  by  the  exercise  of  due  care  could  have  seen 
them  in  time  to  have  stopped  the  train  and  avoided  the 
accident,  the  company  was  liable  for  his  not  so  doing. 

On  the  former  hearing  we  held  that  the  instructions 
were  correct  as  abstract  statements  of  law,  but  reached 
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the  conclusion  that  the  instructions.submitted  to  the  jury 
an  issue  not  made  by  the  pleadings,  and  for  that  reason 
were  of  opinion  that  the  judgment  of  the  district  court 
should  be  reversed.  A  re-examination  of  the  question, 
however,  has  led  us  to  a  diflferbnt  conclusion.  The  rule, 
we  think,  is  this:  That  a  general  allegation  of  negligence 
is  good  against  a  demurrer;  and  under  such  an  allegation 
evidence  of  any  fact  which  contributed  to  the  injury  sued 
for  is  competent  and  relevant;  but  where  a  pleader  relies 
upon  one  or  more  specific  acts  or  omissions  as  negligence, 
then  evidence  of  any  act  or  omission  not  within  some  of 
such  specifications  is  irrelevant.  (Grinde  w  Minneapolis  d 
St.  P.  R.  Co.,  42  la.,  376;.  Gamer  v.  Hannibal  d  St.  J.  It.  Co., 
34  Mo.,  235;  Schneider  v.  MissouH  P.  R.  Co.,  75  Mo.,  295; 
Mack  V.  St.  Lovis,  K.  C.  &  N.  R.  Co.,  77  Mo.,  232;  Black, 
Proof  and  Pleadings  in  Accident  Cases,  sec.  139;  Clark  v. 
(IdcagOy  M.  <t  St.  P.  R.  Co.,  28  Minn.,  69;  Keatinf]  v.  Brown, 
30  Minn.,  9;  Lticas  v.  Wattles,  49  Mich.,  380;  Mare  r.  Gay, 
11  Pick.  [Mass.],  106;  Smith  v.  OUl  Colonic  &  A\  R.  Co.,  10 
R.  I.,  22;  House  v.  Marius,  100  Cal.,  592;  Svlliran  i\  Mis- 
souri P.  R.  Co.,  97  Mo.,  113;  Pope  v.  Kansas  City  Cable  R. 
Co.,  99  Mo.,  400;  Ohio  d  M.  R.  Co.  v.  McCartney,  121  Ind., 
385;  Western  R.  Co.  v.  iMzatus,  88  Ala.,  453;  Clark  v.  Chi- 
cago, B.  d  Q.  R.  Co.,  15  Fed.  Bep.,  588;  Davis  v.  Guarnierij 
45  O.  St.,  471.) 

Wright  and  others,  in  their  petition  in  the  case  at  bar, 
charged  the  railway  company  generally  with  negligence, 
and  under  these  allegations  we  think  that  it  was  com- 
petent  for  them  to  introduce  evidence  of  the  fact,  if  it  was 
a  fact,  that  the  engineer  in  charge  of  the  train  saw,  or  by 
the  exercise  of  due  care  could  have  seen,  the  cattle  in  time 
to  have  stopped  the  train  and  avoided  injuring  them. 
The  case  is  distinguishable  from  Chicago,  B.  d  Q.  R.  Co.  v. 
Grablin,  38  Neb.,  90.  In  that  case  Grabliu  alleged  and 
relied  upon  five  distinct  and  specific  actj  of  negligence 
on  the  part  of  the  railroad  company,  and  it  was  held  that 
it  was  error  for  the  trial  court  to  admit  in  evidence  any 
act  or  omission  of  the  railway  company  claimed  to  be 
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negligence  not  within  any  of  the  specific  acts  of  negli- 
gence pleaded.  In  other  words,  where  a  pleader  reliea 
upon  certain  specific  acts  or  omissions  as  negligence,  he 
is  limited  to  such  specific  acts  or  omissions.  If  he  pleads 
negligence  generally,  he  may  introduce  evidence  of  any 
act  or  omission  which  tends  to  support  his  pleading.  Tl)e 
first  and  second  points  of  the  syllabus  of  this  case  re- 
ported in  47  Xeb.,  886,  are  disapproved.  We  have  re- 
examined the  entire  arguments  of  the  railway  company 
for  a  reversal  of  this  judgment,  but  do  not  deem  it  neces- 
sary to  review  these  arguments  here,  since  we  are  of  opin- 
ion that  the  record  discloses  no  error  of  the  trial  court 
prejudicial  to  the  railway  company.  The  judgment  of 
the  district  court  is  in  all  things 


Affirmed. 


Jhromb  H.  Sager,  Constable,  v.  Charles  E.  Summbrs.     g  ^ 

60   436 
Filed  October  21, 1896.    No.  8563. 

L  Voluntary'  Assig^nments :  Failube  to  Witness  Deed.  A  deed  of  as- 
signment for  the  benefit  of  creditors,  unless  witnessed,  is  abso- 
lutely void. 

2. :   Construction  of  Statute.     The  comma  after  the  word 

''acknowledged"  in  the  fourth  line  of  section  6,  chapter  6,  Com- 
piled Statutes,  is  an  interpolation. 

8. :  :   Execution  and  Acknowledgment.    Said  section  6 

construed,  and  held,  that  an  assignment  for  the  benefit  of  creditors, 
to  be  valid,  must  be  in  writing  and  executed  and  acknowledged  in 
the  same  manner  that  an  ordinary  conveyance  of  real  estste  is 
required  to  be  executed  and  acknowledged  to  entitle  ihe  latter  to 
record. 

4. .    Deere  r.  Losey,  48  Neb.,  622,  and  the  second  and  third  points 

in  the  syllabus  of  Lancaster  County  Bank  v.  Horn,  34  Neb.,  742, 
overruled. 

Error  from  the  district  court  of  Fillmore  county. 
Tried  below  before  Hastings,  J. 
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The  facts  are  stated  in  the  opinion. 

John  D.  Carson  J  for  plaintiff  in  error: 

The  deed  of  assignment  is  not  witnessed  and  is,  there- 
fore, null  and  void.  (Harrison  v.  McWhirter^  12  Neb.,  155; 
Green  v.  Gross,  12  Neb.,  123;  Child  v.  Baker,  24  Neb.,  188.) 

F.  B.  Donisthorpej  Charles  H.  Sloan j  R.  J.  fiftoan,  and 
H.  P.  Wilson,  contra: 

The  assignment  is  valid.  (Lancaster  County  Bank  v. 
Horn,  34  Neb.,  742;  Weaver  v.  Coumbe,  15  Neb.,  171;  Paul- 
son V,  Clough,  42  N.  W.  Rep.  [Minn.],  398;  Deere  v,  Losey^ 
48  Neb.,  622;  Commercial  Xat.  Bank  v.  Nebraska  State  Bank^ 
33  Neb.,  305.) 

Ragan,  C. 

On  the  10th  day  of  July,  1893,  one  J.  M.  Burke,  residing 
in  Fillmore  county,  Nebraska,  made  an  assignment  for 
the  benefit  of  all  his  creditors  to  Charles  E.  Summers, 
the  sheriff  of  said  county.  This  assignment  appears  to 
have  been  executed  in  exact  conformity  to  the  statutes, 
except  that  it  was  not  witnessed.  A  creditor  of  Burke's 
caused  an  execution  to  be  issued  and  placed  in  the  hands 
of  one  Jerome  H.  Sager,  a  constable,  who  seized  a  part 
of  the  property  in  the  possession  of  Summers  as  assignee. 
Summers  replevied  the  property,  and  on  the  trial  in  the 
district  court  he  had  a  verdict  and  judgment,  to  reverse 
which  Sager  prosecutes  here  a  petition  in  error. 

1.  On  the  trial  of  the  replevin  action  Summers  offered 
in  evidence  the  deed  of  assignment  executed  and  deliv- 
ered by  Burke  to  him.  To  the  introduction  of  this  deed 
Summers  objected  on  the  ground  that  it  was  not  wit- 
nessed. The  objection  was  overruled  and  the  deed  read 
in  evidence.  This  action  of  the  district  court  is  the  first 
assignment  of  error  argued  here.  The  precise  question 
is  this:  Is  a  deed  of  assignment  made  by  an  insolvent 
debtor  absolutely  void  unless  witnessed?     So  much  of 
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chapter  6,  Compiled  Statutes,  as  is  material  here  is  as  fol- 
lows: 

"Section  1.  That  no  voluntary  assignment  for  tJie  bene- 
fit of  creditors  hereafter  made  shall  be  valid  unless  the 
same  shall  be  made  in  conformity  to  the  terms  of  this  act. 

"Sec.  2.  Every  such  assignment  shall  be  of  all  the  prop- 
erty *  *  *  of  the  assignor,  »  »  »  except  so  much 
thereof  as  may  be  exempt  from  •  ♦   ♦  execution.   ♦   ♦   ♦ 

"Sec.  3.  Real  estate  so  assigned  shall  be  described  in 
the  deed  of  assignment  in  such  manner  as  would  be  requi- 
site in  an  ordinary  deed  of  conveyance  thereof,  and  real 
estate  claimed  to  be  exempt  shall  be  expressly  excepted 
by  a  like  description." 

"Sec.  5.  In  every  such  assignment  the  sheriflf  and  his 
successor  in  oflBce  of  the  county  in  which  the  assignor 
resides    •     ♦     ♦    shall  be  named  as  assignee. 

"Sec.  6.  Such  assignment  shall  be  in  writing  and  shall 
be  executed  and  acknowledged  in  the  manner  in  which  a 
conveyance  of  real  estate  is  or  shall  be  required  to  be  exe- 
cuted and  acknowledged  in  order  to  entitle  the  same  to  be 
recorded,"  etc. 

It  is  to  be  observed  that  section  1  quoted  above  declares 
that  no  assignment  for  the  benefit  of  creditors  shall  be 
valid  unless  the  same  shall  be  made  in  conformity  to  the 
terms  of  this  act.  The  word  "valid"  means  having  force, 
of  binding  force;  legally  suflBcient  or  efficacious;  author- 
ized by  law.  (Anderson's  Law  Dictionary.)  The  section, 
then,  is  to  be  construed  as  if  it  read:  "All  voluntary  as- 
signments for  the  benefit  of  creditors  shall  be  void  unless 
they  shall  be  made  in  conformity  to  the  terms  of  this  act." 
The  word  "made"  in  the  act  also  requires  construction. 
"To  make"  is  to  produce,  to  create,  to  execute.  (Ander- 
son's Law  Dictionary.)  The  word  "made,"  then,  in  the 
section  should  be  construed  the  same  as  "executed,"  and 
a  fair  construction  of  the  entire  section  would  read  as 
follows:  "Every  voluntary  assignment  for  the  benefit  of 
creditors  hereafter  made  shall  be  void  unless  the  same 
shall  be  executed  in  conformitv  to  the  terras  of  this  act." 
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The  act  requires  the  observance  and  performance  of  sev- 
eral thin<^  in  the  execution  of  a  deed  of  assignment.  The 
assignment  shall  be  of  all  the  property,  both  real  and  per- 
sonal, of  the  assignor,  except  such  as  is  exempt.  If  the 
assigned  property  is  real  estate  it  must  be  described  in 
the  deed  of  assignment  in  such  manner  as  w(mld  be  requi- 
site in  an  ordinary  conveyance  thereof.  The  real  estate 
claimed  to  be  exempt  must  be  likewise  described.  The 
sheriff  and  his  successor  in  oflBce  of  the  county  in  which 
the  assignor  resides  must  be  made  the  grantee  in  the 
deed.  The  assignment  must  be  in  writing  and  it  must  be 
executed  and  acknowledged  in  the  same  manner  in  which 
the  law  requires  a  conveyance  of  real  estate  to  be  exe- 
cuted and  acknowledged  in  order  to  entitle  such  convey- 
ance of  real  estate  to  be  recorded.  The  act  does  not  ex- 
pressly say  that  the  deed  of  assignment  shall  be  delivered 
to  the  sheriff,  but  doubtless  this  is  a  fair  construction  of 
the  act;  and  in  Wells  t\  Lanibj  18  Neb.,  352,  and  in  Wells  v. 
Lainbj  19  Neb.,  355,  it  was  held  that  a  deed  of  assignment 
was  not  executed  within  the  meaning  of  the  statute  until 
the  assignor  surrendered  control  over  it  by  delivering  it. 
Conveyances  of  real  estate  executed  within  this  state, 
conveying  real  estate  situate  within  this  state,  to  entitle 
them  to  be  recorded,  must  be  witnessed  and  acknowl* 
edged.    (Compiled  Statutes,  ch.  73,  sec.  1.) 

Our  statute  relating  to  assignments  for  the  benefit  of 
creditors  was  construed  by  the  United  States  circuit  court 
of  appeals  in  Summers  r.  White,  71  Fed.  Kep.,  106.  The 
validity  of  the  deed  of  assignment  involved  in  that  case 
was  the  one  involved  here,  and  the  property  involved  was 
part  of  the  property  sought  to  be  conveyed  by  the  deed 
of  assignment  under  consideration.  The  court  said:  "In 
view  of  the  mandatory  provision  found  in  the  assignment 
law,  that  assignments  shall  be  executed  in  the  manner 
that  a  conveyance  of  real  estate  is  required  to  be  executed 
to  entitle  it  to  be  recorded,  and  in  view  of  the  positive 
provision  found  in  the  act  that  no  assignment  shall  be 
valid  unless  made  in  conformity  to  the  terras  of  the  act, 
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we  do  not  feel  ourselves  at  liberty  to  decide  that  an  as- 
signment is  valid  in  the  state  of  Nebraska  although  it  id 
not  witnessed."  We  think  this  a  correct  construction  of 
the  statutes  quoted,  and  we  accordingly  hold  that  a  vol- 
untary assignment  for  the  benefit  of  creditors,  if  unv.it- 
nessed,  is  absolutely  void.  In  Deere  r.  Losvy^  48  Neb.,  622, 
we  reached  a  contrary  conclusion,  but  we  were  led  into 
that  error  by  the  punctuation  of  section  6  of  the  assign- 
ment act  found  in  the  Compiled  Statutes.  In  that  section 
the  compiler  placed  a  comma  after  the  word  "acknowl- 
edged," in  the  fourth  line  of  said  section  6.  This  would 
justify  a  reading  of  that  section  as  follows:  "That  an  as- 
signment for  the  benefit  of  creditors,  to  entitle  it  to  be 
recorded,  must  be  executed  and  acknowledged  in  the 
manner  in  w^hich  a  conveyance  of  real  estate  is  or  shall  be 
required  to  be  executed  and  acknowledged."  But  on 
looking  at  the  enrolled  act  in  the  secretaiy  of  state's 
office,  and  at  the  section  as  printed  in  the  Session  Laws 
of  1893  (see  Session  Laws,  1883,  p.  67),  it  will  be  observed 
that  the  only  comma  in  the  first  sentence  of  said  section 
is  after  the  word  "writing,"  which  makes  the  section  read, 
in  effect,  that  a  deed  of  assignment  shall  be  in  writing, 
and  shall  be  executed  and  acknowledged  in  the  same 
manner  that  an  ordinary  deed  of  real  estate  is  required  to 
be  executed  and  acknowledged  to  entitle  it,  the  ordinary 
deed  of  real  estate,  to  be  recorded.  Deere  v.  Losey  is, 
therefore,  overruled. 

2.  But  it  is  said  in  support  of  the  judgment  that  an  ordi- 
nary deed  of  real  estate,  or  a  bill  of  sale  of  personal  prop- 
erty, actually  signed  by  the  grantor  and  delivered  to  the 
grantee,  is  a  good  conveyance  of  the  property  as  between 
the  parties  though  such  conveyance  is  neither  witnessed 
nor  acknowledged;  and  it  is  insisted  that  a  deed  of  as- 
signment made  by  an  insolvent  debtor  for  the  benefit  of 
his  creditors  would  therefore  also  be  good  as  between  the 
parties  and  those  having  actual  notice  thereof.  It  is 
true  that  an  ordinary  conveyance  of  real  estate,  though 
neither  witnessed  nor  acknowledged,  if  duly  signed  by 
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the  grantor  and  delivered,  will  pass  the  legal  title  to  the 
grantee  therein.  But  this  is  because  no  statute  requin*s 
an  ordinary  deed  of  conveyance  to  be  witnessed  or  ac- 
knowledged in  order  that  such  conveyance  may  be  valid 
between  the  parties.  The  requirements  that  a  deed  shall 
be  witnessed  and  acknowledged  are  to  enable  the  deed  to 
be  read  in  evidence  without  further  proof,  and  to  entitle 
it  to  be  recorded  under  the  registry  acts,  and  the  object 
of  recording  the  deed  is  to  preserve  and  perpetuate  it  as 
evidence  and  to  give  notice  to  the  world  of  the  convey- 
ance. {Burbank  v.  Ellis^  7  Neb.,  156;  Oreen  v.  OrosSj  12 
Neb.,  117;  Keeling  v.  Hoyty  31  Neb.,  453;  Connell  v.  Gal- 
Kghevy  39  Neb.,  793;  Pearson  v.  DaviSy  41  Neb.,  608,  and 
cases  there  cited.)  But  by  virtue  of  the  provisions  of 
chapter  73,  Compiled  Statutes,  an  ordinary  deed  of  con- 
veyance of  real  estate,  in  order  to  entitle  it  to  be  recorded, 
must  be  both  witnessed  and  acknowledged;  and  the  as- 
signment law  under  consideration  declares,  in  effect,  that 
a  deed  of  assignment  for  the  benefit  of  creditors  shall  be 
absolutely  void  unless  it  is  executed  and  acknowledgetl 
in  the  same  manner  that  an  ordinary  deed  of  real  estate 
would  have  to  be  executed  and  acknowledged  in  order  to 
entitle  the  latter  to  be  recorded.  In  other  words,  an 
ordinary  conveyance  of  real  estate  is  not  void  though  not 
witnessed  or  not  acknowledged,  because  such  deed  was 
a  good  conveyance  between  the  parties  at  common  law, 
and  no  statute  exists  which  makes  such  a  deed  void;  but 
the  legislature  has  in  express  terms  declared  that  a  deed 
of  assignment  for  the  benefit  of  creditors  shall  be  void 
unless  it  complies  with  certain  requirements  of  the  in- 
solvent debtor's  act. 

3.  Another  argument  in  support  of  the  judgment  is  that 
Summers,  the  assignee,  was  in  possession  of  the  property 
in  question,  and  that  Sager,  the  constable,  when  he  seized 
it  on  execution  actually  knew  that  Summers  claimed  the 
property  as  the  assignee  of  Burke,  and,  therefore,  Sager 
is  in  no  position  to  assail  the  insufficiency  of  the  deed  of 
assignment.     This  is  but  a  different  statement  of  the  ar- 
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gnment  already  noticed,  that  the  deed  of  assi^ment  was 
good  between  the  parties.  In  other  words,  that  it  was 
voidable,  but  not  void.  It  seems  to  have  been  held  in 
Lancaster  Cmnty  Bank  v.  Horn,  34  Neb.,  742,  that  posses- 
sion of  property  by  an  assignee  under  a  void  deed  of 
assignment  was  good  as  against  an  attaching  creditor  of 
the  assignor,  the  writer  of  the«opinion  saying:  "Posses- 
sion of  goods  is  notice  of  whatever  interest  the  assignee 
may  possess  therein.  In  the  case  at  bar  the  assignee  was 
in  possession  of  the  goods  in  controversy,  and  this  was 
notice  to  all  parties  that  the  possession  had  been  changed, 
and  it  was  the  duty  of  third  parties  to  inquire  by  what 
right  the  assignee  held  the  same;"  and  in  the  second  and 
third  points  of  the  syllabus  it  was  said:  (2.)  "An  assign- 
ment for  the  benefit  of  creditors,  as  it  secures  an  equi- 
table distribution  of  the  proceeds  of  the  debtor's  property 
among  his  creditors,  will  be  sustained  if  possibJe."  (3.) 
"Where  the  assignee  has  taken  actual  and  exclusive  pos- 
session of  the  personal  property  assigned,  such  possession 
cannot  be  disregarded  by  third  parties  on  the  ground  of 
want  of  notice.  The  statute  merely  provides  for  a  regis- 
try of  the  instrument."  But  all  this  was  obiterj  as  the 
question  in  the  case  was  whether  the  deed  of  assignment 
should  have  been  filed  in  the  office  of  the  county  clerk  or 
in  the  office  of  the  register  of  deeds  of  Lancaster  county. 
The  question  in  that  case,  and  in  this,  is  not  whether  the 
possession  of  the  assignee  was  notice  to  the  world  of  his 
claims  to  the  property;  but  the  question  there  and  here 
is  whether  the  assignee  had  any  interest  in  the  property; 
whether  the  deed  under  which  he  claimed  had  been  exe- 
cuted as  the  law  required.  There  was  no  question  in  that 
case,  nor  is  there  any  question  in  this,  of  equities  existing 
between  the  parties.  The  question  presented  by  that 
case  and  by  this  is  whether  the  assignor  complied  with 
the  law  in  the  execution  of  his  deed  of  assignment  If 
he  did,  it  was  valid  whether  the  creditors  had  notice 
thereof  or  not.  If  he  did  not,  it  was  void,  no  matter  what 
the  knowledge  of  the  creditors  of  the  assignor  was,  nor 
34 
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what  posseBsion  the  assignee  had  of  the  property.  It  is 
not  the  province  of  the  court,  by  construction,  to  read 
into  this  statute  of  insolvent  debtors  provisions  which 
we  might  be  of  opinion  would  mitigate  the  harshness  of 
its  requirements.  Our  duty  in  the  premises  is  to  ascer- 
tain, if  we  can,  and  declare  the  intention  of  the  legis- 
lature. It  was  perfectly*  competent  for  the  legislature 
to  declare  that  a  deed  of  assignment  for  the  benefit  of 
creditors  should  be  void  unless  it  was  executed  and  ac- 
knowledged in  the  same  manner  as  an  ordinary  convey- 
ance of  real  estate  is  required  to  be  executed  and  ac- 
knowledged to  entitle  the  latter  to  be  recorded.  Nor  is 
it  true  that  a  deed  of  assignment  for  the  benefit  of  crc^d- 
itors  is  to  be  sustained  "if  possible."  Of  course,  it  is  not 
to  be  declared  void  for  any  mere  technical  informality; 
but  to  be  valid,  it  must  be  executed  in  substantial  con- 
formity with  the  law.  This  assignment  law  wps  not  de- 
signed for  the  benefit  of  creditors,  but  for  the  benefit  of 
the  debtor;  and  by  complying  with  its  provisions  he  is 
enabled  to  impound  all  his  property  in  the  hands  of  an 
assignee  and  deprive  his  creditors  of  the  power  to  seize 
it,  as  at  common  law  they  had  a  right  to  do,  for  the  satis- 
faction of  their  debts.  In  other  words,  the  assignment 
act  is  a  creature  of  statute,  and  any  one  claiming  prop- 
erty under  it  must  show  at  least  a  substantial  compli- 
ance with  its  provisions.  The  second  and  third  points 
of  the  syllabus  in  Lancaster  County  Bank  v.  JET om,  34  Neb., 
742,  are  overruled.  The  deed  of  assignment  offered  in 
evidence  in  this  case  was  void.  The  district  court  erred 
in  admitting  it.  Its  judgment  is  therefore  reyersed  and 
the  action  dismissed. 

Eevsrsed  and  dismissed. 

Per  Curiam.* 

The  conclusion  adopted  in  the  opinion  filed  herein  is 
the  proper  one,  irrespective  of  the  punctuation  of  section 
6,  chapter  6,  Compiled  Statutes.  The  motion  for  a  re- 
hearing is  accordingly  denied. 

♦Order  made  December  16,  1896,  on  motion  for  rehearing. 
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WiLiiiifii  Kershaw,  appellant,  v.  A.  W.  Jansbn  bt    liria? 

56    5^ 
AL.,  APPELLEES.  

FiL£D  OCTOBEB  21, 1896.    No.  6848. 

1.  Municipal  Corporations:  Vacating   Plat.    The   vacation  by   the 

owner,  of  a  plat  of  an  addition  to  a  city,  the  land  being  within  the 
corporate  limits,  does  not  ipso  facto  disconnect  the  land  platlel 
from  the  corporation. 

2.  Taxation:  Descbiption  of  Land:  Tax  Levy:  Estoppel.    The  own 3? 

of  land  subject  to  taxation  cannot  avoid  the  payment  of  taxes  le- 
cause  the  description  of  the  land  on  the  assessment  roll  and  tnx 
list  does  not  refer  to  a  lawfully  existing  recorded  plat  or  subdivi  - 
ion.  It  is  sufficient  if  the  description,  by  reference  to  geneial  y 
known  plats  or  otherwise,  describes  the  land  with  such  certain  v 
as  to  afford  notice  and  protect  the  owner's  rights.  Bryant  r.  EsUi- 
hrook,  16  Neb.,  217,  and  Roads  v.  Estabrook,  35  Neb.,  297,  followed. 

Appeal  from  the  district  court  of  Johnson  county. 
Heard  below  before  Bush,  J. 

Davidson  d  Gifeny  for  appellant: 

After  a  plat  has  been  vacated,  the  land  can  no  longer 
be  taxed  in  parcels.    (Merton  v.  DolpliUy  28  Wis.,  456.) 

J.  Hall  Hitchcockj  contra. 

Irvine,  C. 

This  vras  aii  action  by  Kershaw  against  Jansen  and 
Bush  to  restrain  Jansen  from  receiving,  and  Bush,  the 
treasurer  of  Johnson  county,  from  issuing  a  tax  deed  on 
property  described  as  block  20,  and  lots  1  and  10,  in  block 
11,  of  Kershaw's  Second  Addition  to  the  city  of  Tecum- 
seh,  and  to  quiet  title  in  the  plaintiff  as  against  the  taxes 
complained  of.  The  petition  alleges  that  prior  to  Decem- 
ber 3,  1883,  John  Kershaw,  then  being  the  owner  of  a 
tract  of  land  adjoining  the  city  of  Tecumseh,  caused'  the 
same  to  be  surveyed,  laid  off,  and  platted  as  an  addition 
to  said  city,  known  as  Kershaw's  Second  Addition  to 
Tecumseh;   that  said  plat  was  filed  for  record;   that  on 
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the  3d  day  of  December,  1883,  John  Kershaw  and  wife 
and  John  Graff,  being  the  owners  of  said  property,  exe- 
cuted, delivered,  and  caused  to  be  recorded  a  deed  vacat- 
ing that  part  of  said  plat  known  as  block  20,  and  lots  1 
and  10,  in  block  11,  with  certain  streets  adjacent  thereto; 
"that  thereby  said  tract,  described  on  said  plat  as  last 
above  mentioned,  ceased  to  be  a  part  of  said  addition  to 
i;aid  city  and  ceased  to  be  included  within  the  corporate* 
limits  of  said  city."  The  petition  then  proceeds  to  allege 
that  for  the  years  1884,  1885,  and  1886  the  property  in 
controversy  was  recognized  by  said  city  as  not  a  part 
thereof,  and  was  not  assessed  as  a  part;  of  the  city;  that 
without  any  authority  of  law,  and  without  any  act  replac- 
ing said  tract  within  said  city,  city  taxes  were  levied 
thereon  for  the  years  1887,  1888,  1889,  1890,  1891,  and 
1892;  that  the  plaintiff. is  now  the  owner  of  the  land  in 
controversy,  and  each  year  tendered,  before  the  same  be- 
came delinquent,  full  payment  of  all  taxes  except  said 
city  taxes;  that  in  1892  the  land  in  controversy  was  by 
the  county  treasurer  sold  to  Jansen  for  delinquent  taxes 
including  said  city  taxes,  and  that  the  treasurer  was, 
when  the  suit  began,  about  to  execute  and  deliver  to  Jan- 
sen deeds  therefor.  Jansen  demurred  to  the  petition, 
his  demurrer  was  overruled,  he  was  allowed  time  to  an- 
swer, he  did  not  answer,  and  his  default  was  never  en- 
tered. The  treasurer  answered,  but  it  is  not  material 
to  set  forth  the  terms  of  the  answer.  On  the  hearing  of 
the  case  there  was  a  finding  in  favor  of  the  defendants 
and  the  action  was  dismissed.     The  plaintiff  appeals. 

The  petition  admits  that  prior  to  the  vacation  of  the 
addition  in  1883  the  land  in  controversy  was  within  the 
corporate  limits  of  the  city  of  Tecumseh.  It  does  not 
plead  that  the  land  was  ever  disconnected  from  the  city, 
except  as  a  conclusion  from  the  allegation  that  the  plat 
was  vacated.  The  theory  of  the  plaintiff  was  and  is  that 
by  the  vacation  of  the  plat  the  land  became  disconnected 
from  the  city  and  no  longer  subject  to  city  taxes.  This  is 
the  questioil  principally  relied  on  in  argument.    We  think 
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in  assuming  this  position  the  plaintiff  has  misconstrued 
the  statutes.  The  a-ct  relating  to  cities  of  the  second 
class  and  villages  (Compiled  Statutes,  ch.  14,  art.  1)  con- 
tains (sees.  114-117)  certain  provisions  in  regard  to  survey- 
ing, platting,  and  recording  additions.  These  provisions 
have,  however,  nothing  to  do  with  the  incorporation  of 
cities  and  villages.  They  merely  provide  a  method 
whereby  lands  may  be  subdivided  for  the  purpose  of  lay- 
ing out  cities,  villages,  additions  thereto,  or  suburban 
lots.  The  effect  of  so  subdividing  and  platting  land  and 
recording  the  plat  is  to  establish  a  record  of  the  subdi- 
vision, so  as  to  render  descriptions  convenient,  and  to 
dedicate  to  the  use  of  the  public  the  streets  ajid  alleys. 
The  act  also  provides  a  method  whereby  such  plat  may 
be  vacated  and  the  rights  of  the  public  to  streets  and 
alleys  and  public  grounds  divested.  This,  however,  has 
nothing  to  do  with  the  incorporation  of  cities  and  villages. 
In  the  remainder  of  the  chapter  are  several  provisions 
whereby  the  annexation  and  disconnection  of  lands  adja- 
cent to  incorporated  cities  and  villages  are  regulated. 
(See,  for  instance,  sees.  92^103,  inclusive.)  In  each  case 
the  annexation  of  adjacent  territory  to  a  city  or  village 
requires  the  consent  and  affirmative  action  of  the  corpo- 
rate authorities,  and  the  disconnection  of  territory  re- 
quires the  action  of  the  district  court.  It  is  claimed  that 
the  provision  for  disconnecting  territory  is,  by  its  express 
terms,  not  applicable  to  land  laid  out  into  city  or  village 
lots,  and  therefore  it  is  not  applicable  to  this  case.  The 
argument  makes,  however,  the  other  way.  Where  land 
is  not  so  subdivided,  it  may  be  disconnected  by  the  action 
provided  for  by  the  statute  referred  to.  The  conclusion 
follows  that  if  it  be  so  subdivided,  no  provision  exists  for 
disconnecting  it.  But  the  plaintiff  was  not  for  that  rea- 
son without  his  remedy.  If  the  conditions  existed  which 
permitted  him  to  vacate  the  plat,  the  land  then  became 
unsubdivided  property,  and  he  might  have  proceeded  to 
have  his  right  to  disconnect  it  from  the  city  determined 
under  the  provisions  of  the  act.     Until  some  action  was 
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taken  legally  removing  the  land  from  the  corporation,  it 
remained  within  it,  and  the  plaintiff's  voluntary  act  in 
vacating  the  plat  did  not  have  the  effect  of  disconnect- 
ing it. 

Another  point  presented  is  that  the  land  was  assessed 
and  the  taxes  levied  in  accordance  with  its  description 
upon  the  vacated  plat;  that  upon  the  vacation  of  the  plat 
the  lots  had  no  longer  any  legal  existence  as  such,  and 
that  the  description  was,  therefore,  insufficient  for  the 
purposes  of  taxation  and  the  taxes,  for  that  reason,  were 
void.  We  do  not  regard  this  question  as  any  longer  an 
open  one  in  this  state.  The  cases' of  Bryant  v,  Esiahrooky 
16  Neb.,  217,  and  Roads  v.  Estabrook,  35  Neb.,  297,  are,  to 
our  minds,  conclusive  on  the  subject.  In  those  cases  the 
land  in  controversy  was  within  the  original  town-site  of 
the  city  of  Omaha.  A  survey  had  been  made  and  for 
years  a  plat  in  accordance  with  that  survey  had  been  gen- 
erally recognized  by  the  public  and  property  owners,  and 
taxes  had  been  assessed  and  levied  in  accordance  with 
the  descriptions  indicated  by  such  survey  and  plat.  The 
plat,  however,  had  never  been  recorded.  The  same  con- 
tention was  urged  in  those  cases  as  here.  In  each  case 
it  was  frankly  admitted  by  this  court  that  the  weight  of 
authority  sustained  the  contention  of  the  property  owner 
resisting  the  tax;  but  it  was  in  each  case  decided  that 
under  the  circumstances  he  could  not  be  permitted  to  set 
up  the  failure  to  record  the  plat  as  a  defense.  There  are 
intimations  in  the  opinions  that  the  decisions  rest  upon 
the  ground  of  estoppel;  but  Estabrook  had  done  no  act, 
so  far  as  the  cases  disclose,  which  placed  the  city  or 
county  or  the  state  at  a  disadvantage.  They  had  not 
altered  their  position  in  reliance  upon  any  act  of  his. 
So  there  was  no  estoppel  en  pais.  There  certainly  was 
no  teclmical  estoppel.  The  principle  which  must  have 
governed  the  cases  was  one  of  public  policy,  and  the  lan- 
guage of  both  opinions  indicates  that  that  was  the  real 
basis  on  which  the  court  placed  its  decision;  to-wit,  that 
all  property  is  legally  liable  to  taxation,  and  that  where, 
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for  the  purposes  of  taxation,  a  description  is  used  so  cer- 
tain in  its  terms  that  it  must,  as  to  the  taxpayer,  have 
apprised  him  of  the  proceedings  and  of  the  land  assessed, 
he  cannot  avoid  his  share  of  the  public  burden  merely 
because  there  is  nothing  of  record  which  ascertains  the 
property  described.  So  in  this  case  the  description  on 
the  assessment  roll  and  tax  list,  in  accordance  with  the 
former  subdivision,  was  sufficiently  certain  to  clearly 
point  out  these  particular  tracts.  They  were  subject  to 
taxation  under  some  description,  and  the  owner  should 
not  be  permitted  to  avoid  the  burden  merely  because,  by 
a  vacation  of  the  plat,  there  was  no  longer  of  record  any- 
thing which  definitely  ascertained  the  land  assessed. 
While  not  so  ascertained  of  record,  a  description  was 
given  which  certainly  would  have  been  suflflcient  in  a 
deed  between  the  parties;  and  which  must  have  afforded 
him  such  notice  as  would  protect  him  in  all  his  rights. 
While  there  were  features  in  Bryant  v.  EstabrooJc  and 
Roads  V.  Ustahrook  which  might  by  subtle  reasoning  per- 
mit a  distinction  between  those  cases  and  the  case  at  bar, 
we  think  a  fair  examination  of  the  cases  discloses  a  fun- 
damental principle,  which  we  have  endeavored  to  state, 
common  to  all  three  cases;  and  while  the  writer,  in  jus- 
tice to  himself,  feels  obliged  to  repeat  the  admissions  of 
Judge  "Cobb  and  Judge  Post  in  the  cases  cited,  that  they 
are  contrary  to  the  weight  of  authority  in  similar  cases, 
he  nevertheless  believes  that  they  are  founded  on  a  sound 
principle,  which  is  stronger  than  authority. 

It  is  suggested  that  no  city  taxes  having  been  levied 
for  three  years  after  the  vacation  of  the  plat,  the  city 
thereby  recognized  the  land  as  disconnected,  and  could 
not  thereafter  levy  city  taxes  upon  it  without  reannexing 
it.  We  see  no  force  in  this  argument  Here,  again,  no 
principle  of  estoppel  can  be  invoked.  The  action  of  an  as- 
sessor or  a  board  of  equalization  in  omitting  assessable 
property  from  the  list  cannot  take  the  place  of  proceed- 
ings required  by  law  for  disconnecting  incorporated  ter- 
ritory.    It  was  no  more  than  an  omission,  possibly  by 
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inadvertence,  probably  from  a  mistake  of  law,  to  properly 
levy  taxes  for  the  years  referred  to  upon  the  land.  The 
owner  derived  a  benefit  to  which  he  was  not  entitled,  and 
the  city  lost  a  portion  of  its  revenue  by  this  omission. 
But  it  did  not  disconnect  the  territory  and  it  did  not 
estop  the  city  from  levying  taxes  in  subsequent  years. 

We  have  considered  this  case  solely  upon  the  allega- 
tions of  the  petition.  We  have  done  so  because  Jansen, 
the  tax  purchaser,  failed  to  answer  after  his  demurrer 
was  overruled.  The  appellant  claims  that  on  that  ac- 
count he  was  at  least  entitled  to  a  decree  against  Jansen. 
A  decree  against  him  would  be  incongruous,  In  view  of 
the  conclusion  reached  as  to  the  rights  of  the  parties. 
The  petition  failed  to  state  a  cause  of  action,  and  the 
case  having  been  contested  by  one  of  the  defendants,  a 
decree  of  dismissal  as  to  both  was,  if  error,  error  without 
prejudice.  Notwithstanding  the  fact  that  the  demurrer 
was  overruled,  if  the  court  subsequently  had  come  to  the 
conclusion  that  no  cause  of  action  was  stated,  if  might  on 
the  trial,  or  after  a  finding  for  the  plaintiff,  arrest  judg- 
.ment  and  dismiss  the  case. 

Affirmisd. 


Joseph  H.  Miller  v.  Samuel  Frey. 

Filed  October  21, 1896.    No.  6671. 

L  DepoaitionB:  Notice:  Naues  of  Witnesses.  Under  our  statute  re- 
quiring a  notice  to  take  depositions  to  "specify  the  names  of  wit- 
nesses to  be  examined/'  the  deposition  of  "G.  A.  Holiem"  canco: 
be  taken  under  a  notice  specifying  the  name  of  "Gus  Hahn"  or 
"Gus  Halin/'  such  names  not  being  idem  sonam, 

2.  Physicians  and  Surgeons:  Malpractice:  Measure  of  Damages.  In 
an  action  against  a  surgeon  for  malpractice  in  setting  and  trea'ins 
a  broken  arm,  the  measure  of  damages  is  the  damage  accruing  to 
the  plaintifF  in  excess  of  that  which  would  have  accrued  natutaliy 
from  the  breaking  of  his  arm  had  he  been  treated  with  that  dejie* 
of  skill  ordinarily  possessed  by  surgeons.  It  Is  not  the  damage  re- 
sulting from  the  breaking  of  the  arm. 


Vol.  49]  SEPTEMBER  TEEM,  1896.  473 


BlUler  y.  Frey. 


Error  from  the  district  court  of  Butler  county.  Tried 
below  before  Wheeler,  J. 

W.  W.  Stowell  and  Steele  Bros.y  for  plaintiff  in  error. 

Evans  d  HaU  and  Matt  MUler,  contra. 

Irvine,  C. 

Frey  sued  Miller,  a  practicing  physician,  for  damages 
alleged  to  have  been  caused  by  malpractice  in  setting 
and  treating  a  broken  arm  of  the  plaintiff.  He  recovered 
a  judgment  and  Miller  prosecutes  these  proceedings  in 
error.  Of  the  numerous  errors  assigned  we  shall  con- 
sider only  two.  The  plaintiff,  prior  to  the  trial,  took  the 
deposition  of  G.  A.  HoUem.  Before  the  trial  the  defend- 
ant moved  to  suppress  this  deposition  on  the  ground  that 
the  name  of  the  witness  was  not  stated  in  the  notice. 
This  motion  was  overruled  and  the  defendant  excepted. 
When  the  deposition  was  offered  in  evidence  he  again 
objected  on  the  same  ground.  The  objection  was  over- 
ruled and  he  again  excepted.  Section  378  of  the  Code  of 
Civil  Procedure  provides,  among  other  things,  that  a 
notice  to  take  depositions  shall  "specify  the  names  of  the 
witnesses  to  be  examined."  The  notice  in  this  case  was 
that  on  a  day  named,  and  at  a  place  specified,  the  plaint- 
iff would  take  the  depositions  of  "D.  M.  Frey  and  Gus 
Hahn,"  or  "Gus  Halin."  From  the  transcript  before  us 
it  is  somewhat  difficult  to  decipher  the  name,  but  it  is 
plainly  not  G.  A.  Hollem,  whose  deposition  was  taken,  or 
anything  which  could  be  considered  idem  sonans  with 
that  name.  We  do  not  hold  that  in  the  notice  to  take  a 
deposition  the  name  of  the  witness  must  be  stated  with 
orthographical  accuracy;  but  the  rule  of  idem  sonans  ap- 
plied in  other  departments  of  the  law  should  prevail,  and 
there  was  certainly  nothing  in  the  notice  served  to  ap- 
prise the  defendant  that  it  was  the  intention  to  take  the 
deposition  of  G.  A.  Hollem,  either  by  a  correct  writinj;  of 
that  name  or  by  the  use  of  letters  indicating  a  name  hav- 
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ing  the  same  or  similar  pronunciation.    The  motion  to 
suppress  the  deposition  should  have  been  sustained. 

On  the  measure  of  damages  the  court  gave  the  follow- 
ing instruction:  "If  the  plaintiff  has  shown  himself  en- 
titled to  recover  in  this  case  under  the  evidence  and  in- 
structions of  the  court,  he  can  recover  only  the  actual 
damages  that  he  has  sustained  by  reason  of  the  injury 
complained  of;  that  is,  such  damages  as  will  compensate 
or  pay  him  for  the  injury  he  has  sustained.  But  in  esti- 
mating the  compensatory  damages  in  cases  of  this  nature, 
all  the  consequences  of  the  injury  are  to  be  taken  into 
consideration,  future  as  well  as  past;  the  plaintiff  is 
therefore  entitled  to  recover  all  damages  which  he  has 
suffered  up  to  the  time  of  the  trial,  and  for  all  damages 
which  it  is  reasonably  probable  that  he  will  sustain  in 
the  future,  not  to  exceed  the  sum  claimed  in  his  petition, 
which  has  before  been  estimated  to  be  f5,000.  In  esti- 
mating the  amount  of  such  damages,  the  elements  that 
the  jury  are  entitled  to  take  into  account  consist  of  all 
effects  of  the  injury  complained  of;  consisting  of  per- 
sonal inconvenience,  all  bodily  or  mental  suffering,  dis- 
figurements or  permanent  annoyance  which  is  liable  to 
be  caused  by  the  deformity  resulting  from  the  injury 
complained  of;  and  the  permanent  impairment  of  the 
plaintiff's  capacity  or  power  to  earn  money  in  the  future. 
In  determining  this  last  element  you  are  at  liberty  to 
consider  the  health,  condition,  and  earning  capacity  of 
the  plaintiff  before  the  injury  complained  of,  as  cam- 
pared  with  his  present  condition  in  consequence  of  the 
injury,  and  how  far  that  injury  is  calculated  to  disable 
the  plaintiff  from  securing  employment  at  his  usual  vo- 
cation or  calling,  or  receiving  money  thereat,  or  from  en- 
gaging in  those  pursuits  or  callings  for  which  in  the  ab- 
sence of  the  injury  he  would  have  been  qualified;  you 
may  consider  also  the  age  of  the  plaintiff,  his  present 
health,  and  his-  reasonable  expectancy  of  life."  It  will 
be  observed  that  several  times  in  this  instruction  the 
court  makes  the  test  the  loss  sustained  by  reason  of  "the 
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injury  complained  of."  Elsewhere  in  the  charge  the 
broken  arm  is  referred  to  in  similar  terms  as  "the  injury.'^ 
This  instruction  was  misleading  and  erroneous.  If  the 
defendant  was  guilty  of  malpractice,  he  was  not  liable 
for  all  the  injuries  resulting  from  the  breaking  of  plaint- 
iff's arm.  He  was  liable  only  for  such  damages  as  re- 
sulted from  his  failure  to  exercise  that  degree  of  care  and 
skill  ordinarily  exercised  and  possessed  by  physicians 
and  surgeons  in  the  treatment  of  such  cases.  That 
plaintiff  suffered  damages  by  reason  of  the  breaking  of 
his  arm  was  indisput<able;  that  some  damages  would 
have  resulted  from  that  injury  in  spite  of  the  most  skill- 
ful treatment  is  clearly  unquestionable.  The  defendant, 
no  matter  how  unskillful  he  may  have  been,  was  not  lia- 
ble for  all  the  injuries  resulting  from  the  breaking  of  the 
arm.  He  was  only  liable  for  those  resulting  from  mal- 
practice; that  is,  for  the  damages  accruing  to  plaintiff 
on  account  of  the  injury  in  excess  of  those  which  would 
have  accrued  to  him  naturally  from  the  breaking  of  his 
arm  had  he  been  treated  with  that  degree  of  skill  and 
care  ordinarily  possessed  by  physicians  and  surgeons. 

For  the  errors  discussed  the  judgment  must  be  re- 
versed. Other  questions  presented  by  the  record  may 
not  recur  and  have  not  been  closely  examined  and  are  net 

decided. 

Revebsbd  and  remanded. 


Post,  C.  J.,  not  sitting. 


Chicago,  Rock  Island  &  Pacific  Railway  Company  v. 
Patrick  McCarty. 

Filed  October  21, 1896.    No.  6751. 

L  Uaster  and  Servant:  Risks  of  Employment.  A  servant  g  nerally 
does  not  assume  the  risk  of  dangers  due  to  his  master's  n  g  Ig.nce, 
nor  does  he,  In  all  cases,  assume  the  risk  of  dangers  aris.ng  from 
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sudden  unforeseen  circumstances,  not  ordinarily  incident  to  the 
employment. 

:  Obders:  Obedience:  Negligence.    When  a  master  glTes  & 


servant  a  command  requiring  the  doing  of  an  act  not  within  the 
usual  scope  of  the  servant's  duty,  which  must  be  performed  at  onc^ 
or  not  at  all,  without  opportunity  for  deliberation,  the  servant  i> 
not  charged  with  contributory  negligence,  even  though  there  may 
have  been  danger  apparent  to  him  In  the  performance  of  the  act, 
unless  the  danger  was  so  patent  that  a  prudent  man  would  not 
have  obeyed. 

8. :  :  : .  In  such  case  the  master  may  be  neg- 
ligent in  giving  the  command,  although  the  servant  was  not  negll- 
gent  in  obeying  it 

4. : : : .    The  test  of  contributory  negligence  in 

such  cases,  as  in  others,  is  whether  the  servant  in  obeying  con- 
ducted himself  as  a  man  of  ordinary  prudence  would  conduct  him^ 
self  under  the  circumstances.  An  instruction  that  the  servant  waa 
not  negligent  unless  no  one  but  a  reckless  or  foolhardy  man  would 
have  obeyed,  is  therefore  erroneous. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Davis,  J. 

The  facts  and  issues  appear  in  the  opinion. 

M.  A.  Jj<no^  W.  F.  EvanSy  and  C.  S.  Montgomery^  for 
plaintiff  in  error: 

The  petition  does  not  state  a  cause  of  action.  It  is  not 
alleged  therein  that  defendant  in  error  was  ignorant  of 
the  danger  of  complying  with  the  order  of  the  foreman, 
or  that  the  danger  was  not  connected  with,  or  was  not 
within  the  scope  of,  his  employment  Admitting  the 
facts  alleged  in  the  petition  to  be  true,  the  defendant  in 
error  cannot  recover  unless  the  danger  was  unknown  to 
him  and  not  within  the  scope  of  his  employment.  {In- 
dianapolis &  St  L.  R.  Co.  V.  Watson,  114  Ind.,  20;  Louisvilkj 
N.  A.  &  C.  R.  Co.  V.  Sanford,  117  Ind.,  265;  Louiwille,  N.  A. 
d  C.  R.  Co.  V.  Corps,  24  N.  E.  Kep.  [Ind.],  1040;  Xeic  Kenr 
tucky  Coal  Co.  v.  Albani,  40  N.  E.  Rep.  [Ind.],  702;  Missouri 
P.  R.  Co.  V.  Baxter,  42  Neb.,  793;  Ski^Jniore  v.  West  Vir- 
ginia d  R.  R.  Co,,  23  S.  E.  Rep.  [W.  Va.],  713.) 

If  the  evidence  tended  to  show  that  th*?  order  given  by 
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the  foreman  was  a  negligent  one,  it  showed  beyond  a 
doubt  that  defendant  in  error,  in  attempting  to  comply 
with  it,  assumed  the  danger,  or  was  guilty  of  gross  neg- 
ligence in  attempting  to  obey  it.  The  court  erred  in  re- 
fusing to  instruct  a  verdict  for  defendant  below.  {Skid- 
more  V.  West  Virginia  d  R.  R.  Co.,  23  S.  E.  Rep,  [W.  Va-], 
713;  Bell  v.  Western  R,  Co,,  70  Ga,,  566;  Patterson  v.  Pitts- 
Imrg  R.  Co.,  76  Pa.  St.,  393;  East  Tennessee  V.  &  G.  R.  Co.  v. 
Duffieldj  12  Lea  [Tenn.],  63;  Baker  v.  Western  R.  Co.,  68 
Qa.,  706;  Roul  v.  East  Tennessee  R.  Co.,  11  S.  E.  Rep.  [Ga.], 
395;  Jones  v.  Oalveston,  H.  &  8.  A.  R.  Co.,  31  S.  W.  Rep. 
[Tex.],  706;  Cassidy  v.  Maine  C.  R.  Co.,  76  Me.,  488;  Doicell 
V.  Vicksburg  d  M.  R.  Co.,  61  Miss.,  519;  Smith  v.  Winona  d 
St.  P.  R.  Co.,  42  Minn.,  87;  Broum  v.  Oregon  Lumber  Co.,  33 
Pac.  Rep.  [Ore.],  557;  Priestley  v..  Fowler,  3  M.  &  W.  [Eng.], 
1;  Rush  V.  Missouri  P.  R.  Co.,  36  Kan.,  129;  Pennsi/lvania 
R.  Co.  V.  Ijynch,  90  111.,  334;  Dougherty  v.  West  Superior  Iron 
d  Steel  Co.,  60  N.  W.  Rep.  [Wis.],  274-  Atchison,  T.  d  S.  F.  R. 
Co.  V.  Schroeder,  47  Kan.,  315;  Ft.  Smith  Oil  Co.  v.  Shver^ 
58  Ark.,  168;  Leary  r.  Boston  d  A.  R.  Co.,  139  Mass.,  584; 
Wormell  v.  Maine  C.  R.  Co.,  79  Me.,  397;  Hogan  v.  Northern 
P.  R.  Co.,  53  Fed.  Rep.,  519;  Patnode  v.  Harter,  20  Nev., 
303;  Hunter  v.  Cooper stoun  d  8.  R.  Co.,  112  N.  Y.,  371;  St. 
Ixmis,  I.  M.  d  8.  R.  Co.  v.  Rosenberry,  45  Ark.,  256;  Bard- 
u^ell  V.  Mobile  d  0.  R.  Co.,  63  Miss.,  574;  Yinwnt  v.  Chicago 
d  N.  W.  R.  Co.,  71  la.,  58;  Yeager  v.  Burlington,  C.  R.  d  N. 
R.  Co.,  61  N.  W.  Rep.  [la.],  315;  Toomey  v.  Eureka  Iron  d 
Steel  Works,  50  N.  W.  Rep.  [Mich.],  850;  Showalter  v.  Fair- 
banks,  60  N.  W.  Rep.  [Wis.],  257;  Linch  v.  Sagamore  Mfg. 
Co.,  143  Mass.,  206.) 

The  court  erred  in  giving  the  instruction  relating  to 
the  servant's  duty  to  obey  orders  and  the  question  of  neg- 
ligence. {Missouri  P.  R.  Co.  r.  Baxter,  42  Neb.,  793;  Ran- 
som V.  Oetty,  37  Kan.,  76;  Whitsvtt  v.  Chicago,  R.  I.  d  P.  R. 
Co.,  67  la.,  150;  Chicago,  R.  I.  d  P.  R.  Co.  v.  Honstpn,  95  U. 
S.,  703;  Union  P.  R.  Co.  r.  Ogilvy,  18  Neb.,  643;  Cropsey  v. 
Averill,  8  Neb.,  152;  Spears  i\  Chicago,  B,  d  Q.  R.  Co.,  43 
Neb.,  720;  Kearnnj  Electric  Co.  v.  Laughlin,  45  Neb.,  390.) 
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Mahoney  d  Smytk^  contra. 

In  argument  against  plaintiff  in  error^s  first  conten- 
tion, reference  was  made  to  the  following  cases:  Mattise 
V.  Consumers  Ice  Mfg,  Co.y  16  So.  Rep.  [La.],  400;  Promer  v. 
Milwaukee,  L.  8.  &  W.  R.  Co.y  63  N.  W.  Rep.  [Wis.],  90; 
Missouri,  Kansas  &  T.  R.  Co.  v.  Hamilton,  30  S.  W.  Rep. 
[Tex.],  679;  Settle  v.  St.  Louis  d  S.  F.  R.  Co.,  30  S.  W.  Rep. 
[Mo.],  125;  Strong  v.  Iowa  C.  R.  Co.,  62  N.  W.  Rep.  [la.], 
799;  Sioux  City  d  P.  R.  Co.  v.  Findlaysoti,  16  Neb.,  578;  Lfe 
V.  Smart,  45  Neb.,  318;  Kearney  Electric  Co.  v.  Ixiughlin,  45 
Neb.,  390;  Dehning  v.  Detroit  Bridge  d  Iron  Works,  46  Neb., 
556;  English  v.  Chicago,  M.  d  St.  P.  R.  Co.,  24  Fed.  Rep., 
906;  Miller  v.  Union  P.  R.  Co.,  12  Fed.  Rep.,  600;  Haicley 
V.  Northern  C.  R.  Co.,  82  N.  Y.,  370;  Potion  v.  Western  N. 
C.  R.  Co.,  1  S.  E.  Rep.  [N.  Car.],  863;  Stephens  v.  Hannibal 
d  St.  J.  R.  Co.,  86  Mo.,  221;  Union  Stock  Yards  Co.  v.  Co- 
noyer,  38  Neb.,  488;  Mays  v.  Chicago,  R.  I.  d  P.  R.  Co.,  14 
N.  W.  Rep.  [la.],  340;  Wells  v.  Burlington,  C.  R.  d  N.  R. 
Co.,  9  N.  W.  Rep.  [la.],  364;  City  of  Lincoln  v.  Walker,  18 
Neb.,  244;  Union  P.  R.  Co.  v.  Broderick,  30  Neb.,  735; 
Union  P.  R.  Co.  v.  O'Hem,  24  Neb.,  775;  Kelley  v.  Chicago, 
M.  d  St.  P.  R,  Co.,  50  Wis.,  381. 

Defendant  in  error  was  not  guilty  ot  contributory  neg- 
ligence in  attempting  to  obey  the  order  of  his  master. 
{Johnsm  v.  Westcliester  d  P.  R.  Co.,  70  Pa.  St.,  357;  Sicigert 
V.  Hannihal  d  St.  J.  R.  Co.,  75  Mo.,  475;  Texas  d  P.  R.  Co. 
V.  Murphy,  46  Tex.,  356 ;  Filer  v.  New  York  C.  R.  Co.,  49  N.  Y., 
47;  Texas  d  P.  R.  Co.  v.  Reed,  31 S.  W.  Rep.  [Tex.],  1058;  Lee 
V.  Sinart,  45  Neb.,  318;  Union  P.  R.  Co.  r.  Broderick,  30 
Neb.,  735;  Thompson  v.  Hermann,  47  Wis.,  602;  Johnson  v. 
Missouri  P.  R.  Co.,  18  Neb.,  690;  Patterson  v.  Pittsburg  d 
C.  R.  Co.,  76  Pa.  St.,  390;  Chicago  d  N.  W.  R.  Co.  v.  Bay- 
field, 37  Mich.,  205;  Mann  v.  Oriental  Print  Works,  11  R.  I., 
152;  Lalar  v.  Chicago,  B.  d  Q.  R.  Co.,  52  111.,  401;  Rogers  v. 
Overton,  87  Ind.,  410;  Miller  v.  Union  P.  R.  Co.,  12  Fed. 
Rep.,  fiOO;  Shadd  v.  Georgia,  C.  d  N.  R.  Co.,  21  S.  E.  Rep. 
[N.  Car.],  554;  Htirlbut  v.  Wabash  R.  Co.,  31  S.  W.  Rep. 
[Mo.],  1051.) 


Vol.  49]  SEPTEMBER  TERM,  1896.  47y 

Chicago,  R.  I.  &  P.  R.  Co.  v.  McCarty, 

Irvine,  C. 

This  was  an  action  by  McCarty  against  the  railway 
company  to  recover  for  personal  injuries  sustained  by 
McCarty  while  in  the  employ  of  the  company.  He  recov- 
ered a  judgment  for  $10,000.  The  railway  company,  by 
petition  in  error,  seeks  to  reverse  this  judgment.  Mc- 
Carty, by  cross-petition  in  error,  seeks  also  to  reverse  it, 
on  the  gi'ound  of  error  in  sustaining  a  motion  for  a  new 
trial  after  a  former  verdict  in  his  favor  for  $15,000,  and 
to  have  judgment  entered  on  such  former  verdict. 

The  cross-petition  in  error  may  be  briefly  disposed  of. 
The  motion  for  a  new  trial  after  the  first  verdict  con- 
tained numerous  assignments  requiring  for  their  review 
a  consideration  of  the  evidence.  What  purports  to  be  a 
bill  of  exceptions  embodying  the  evidence  on  the  first 
trial,  and  also  certain  evidence  used  in  support  of  the 
motion  for  a  new  trial,  is  not  authenticated  as  the  law 
requires  and  cannot,  therefore,  be  considered.  Error  in 
sustaining  the  motion,  therefore,  does  not  appear,  for  this 
reason  if  for  no  other. 

On  the  second  trial  the  evidence,  which  was,  except  in 
a  few  details,  uncontradicted,  was  to  the  following  effect: 
McCarty  had  had  some  experience  in  railroad  work  in 
the  general  line  of  service  in  which  he  was  employed  by 
this  company.  He  had  been  employed  by  Butler,  a  fore- 
man of  a  construction  crew,  some  eight  weeks  prior  to 
the  accident,  and  during  that  interval  his  work  had  been 
with  a  crew  engaged  in  moving  earth  by  means  of  a 
steam  shovel.  This  shovel  occupied  a  temporary  track 
from  twelve  to  eighteen  feet  from  the  main  track.  A 
train  of  flat  cars,  moved  along  the  main  tra(*k,  was  loaded 
by  means  of  the  steam  shovel  and  then  drawn  several 
miles  away  for  the  purpose  of  unloading.  The  train  had 
a  conductor,  engineer,  and  a  fireman,  as  well  as  two  men 
designated  as  "cable  men,"  whose  duty  it  was  to  assist 
in  the  unloading  of  the  train.  At  the  shovel,  in  addition 
to  Butler  and  the  men  operating  it,  were  four  laborers. 
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one  of  whom  was  McCarty,  and  whose  general  business 
it  was  to  work  on  the  ground  and  assist  in  loading.  These 
men  were  employed  and  discharged  by  Butler,  and  sub- 
ject generally  to  his  orders.  When  the  hour  for  ceasing 
work  had  almost  arrived  on  the  day  the  accident  occurred 
the  train  had  been  loaded,  and  it  was  Butler's  desire  to 
unload  it  that  night.  He  concluded,  therefore,  to  send 
the  men  working  at  the  shovel  with  the  train  to  assist  in 
unloading.  He  testifies  that  before  the  train  started  he 
gave  them  a  general  order  to  get  aboard.  This  is  contra- 
dicted; but  no  particular  significance  attaches,  because  it 
is  undisputed  that  if  such  an  order  was  given  it  did  not 
reach  McCarty's  ears.  The  train  then  started,  and  as  it 
was  pulling  out  Butler  commanded  McCarty  to  get 
aboard.  McCarty  undertook  to  do  so.  There  were  no 
steps  or  hand-holds  on  the  cars,  and  McCarty,  for  the  pur- 
pose of  boarding  them,  seized  with  his  right  hand  a  stake 
on  the  side  of  a  car  and  placed  his  right  foot  on  the  casing 
above  one  of  the  journals.*  This  casing  was  rounded  on 
top  and  McCarty's  foot  slipped  oflf  and  the  other  foot 
passed  beneath  the  wheels,  crushing  it  so  that  a  partial 
amputation  of  the  foot  was  necessary.  The  testimony  as 
to  the  condition  of  the  ground  adjoining  the  tracks  and 
the  construction  of  the  cars  is  such  as  to  create  a  very 
reasonable  inference  that  to  board  the  cars  while  in  mo- 
tion was  a  more  or  less  dangerous  proceeding.  There  is 
no  evidence  tending  to  show  that  any  better  or  safer 
method  existed  of  getting  upon  the  cars  than  that  which 
McCarty  undertook  to  pursue.  The  argument  of  the  rail- 
way company,  stated  in  a  condensed  form,  is  that  there 
is  no  obligation  resting  upon  a  master  to  exercise  greater 
care  for  a  servant's  safety  than  the  servant  is  himself 
required  to  exercise;  and  that  if  it  was  negligence  for 
Butler  to  command  McCarty  to  board  the  train  while  it 
was  in  motion,  it  was  contributory  negligence  for  Mc- 
Carty to  obey  the  order,  it  hcMug  neither  alleged  nor 
proved  that  the  danger  was  not  so  apparent  and  so  well 
known  to  McCartv  as  to  Butler.     Numerous  authorities 
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are  cited  in  support  of  the  arguments  on  either  side  of 
this  proposition ;  but  we  do  not  believe  that  their  review 
in  the  opinion  would  be  of  any  utility.  It  is  only  neces- 
sary to  say  that  they  disclose  the  hopeless  conflict  which 
exists  among  the  authorities  on  many  questions  connected 
with  the  rights  of  master  and  servant  in  such  cases;  and 
to  here  collate  them  would  only  serve  to  show  the  desira- 
bility of  "employers'  liability  acts,"  which  would,  by  har- 
monizing the  law,  make  it  more  nearly  just  both  to  master 
and  servant  than  can  be  claimed  as  a  result  of  the  work 
of  the  courts  in  attempting  to  adjust  the  antiquated  rules 
of  common  law  to  the  vastly  changed  conditions  of  mod- 
ern times. 

Our  conclusion,  after  a  consideration  of  the  subject,  is 
that  it  is  a  harsh  and  unreasonable  rule  which  charges 
a  servant,  when  commanded  to  perform  an  act  by  his 
master,  with  the  duty  of  at  once  determining  whether  or 
not  the  act  can  be  safely  performed,  and  then  performing 
it  at  his  peril,  or  refusing  to  pertorm  it  at  the  expense  of 
losing  his  employment.  The  risk  incurred  by  obeying  a 
negligent  command  of  the  master  is  not  one  ordinarily 
incident  to  the  servant's  employment,  and  is  not  an  as- 
sumed risk,  because  negligence  on  the  part  of  the  master 
is  not  presumed  to  be  a  feature  of  the  employment.  It 
is  true  that  where  ample  time  exists  for  examination  and 
reflection,  a  servant  may  not,  beyond  a  certain  limit,  con- 
tinue in  the  service,  performing  dangerous  acts,  except 
at  his  own  risk;  and  it  is  this  consideration  which  gov- 
erns the  cases  holding  that  the  continued  use  of  defective 
appliances  without  protest  and  a  promise  by  the  master 
to  remedy  them,  discharges  the  master  from  liability. 
With  the  case,  however,  of  a  command  given  suddenly, 
which  must  be  obeyed  immediately  or  not  at  all,  a  dif- 
ferent question  is  presented.  The  servant  is  confronted 
with  a  new  danger,  one  not  contemplated  when  he  en- 
tered the  employment,  and  one  not  made  a  part  of  it  by 
continued  use.  The  servant  has  certainly  in  the  first 
place  a  right  to  presume  that  the  master  gave  the  com 
35 
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mand  advisedly  and  in  the  exercise  of  due  care.  If  the 
servant  disobey,  he  forfeits  his  employment;  and  even 
though  he  be  aware  of  the  danger,  whether  or  not  it  is 
negligence  for  him  to  obey  depends  upon  circumstanceek 
The  act  may  be  so  foolhardy,  so  clearly  entailing  disaster, 
that  the  only  reasonable  course  is  to  disobey.  The  test 
of  negligence  is  in  such  cases  as  in  others,  whether  or 
not  a  man  of  ordinary  prudence  so  situated  would  obey 
or  refuse.  In  many  cases  a  man  of  ordinary  prudence 
compelled  to  decide  instantly,'  even  though  aware  of  the 
existence  of  danger,  would  prefer  obedience  and  would 
take  the  risk.  It  is  not  true,  however,  because  the  serv- 
ant in  such  cases  may  not  be  guilty  of  negligence  in 
obeying,  that  it  follows  necessarily  that  the  master  was 
not  negligent  in  giving  the  order.  In  the  first  place,  re- 
flection and  the  exercise  of  discretion  is  the  business  of 
the  master,  and  not  of  the  servant.  It  is  the  duty  of  the 
master  to  determine  what  shall  be  done,  and  how.  In 
general,  the  duty  of  the  servant  is  merely  to  obey;  and 
even  when  the  command  is  given  suddenly  and  without 
previous  reflection,  as  in  this  case  the  master  charged 
with  the  exercise  of  discretion  has  imposed  upon  him  the 
duty  of  rightly  directing  and  safely  directing.  Of  course, 
a  sudden  exigency  may  arise  which  would  relieve  the 
master  of  any  imputation  of  negligence  in  requiring,  un- 
der such  circumstances  of  exigency,  a  dangerous  act  to 
be  suddenly  performed.  But  here  the  failure  to  com- 
mand McCarty  to  board  the  train  before  it  started  was 
not  due  to  any  sudden  exigency,  but  apparently  to  mere 
inattention  on  the  part  of  the  foreman,  and  a  failure  by 
him  to  conceive  the  idea  of  sending  men  with  the  train 
until  the  last  moment.  It  was  not  McCarty's  duty  to  go 
with  the  train  in  the  absence  of  a  specific  order  for  that 
purpose;  and  under  the  circumstances  we  think  there 
was  evidence  to  support  a  finding  that  Butler  was  negli- 
gent in  giving  the  command  and  McCarty  not  negligent 
in  obeying  it  The  law  is  thus  stated  by  Judge  Brewer 
in  English  v.  Chicago^  M.  &  8t  P.  R.  Co.,  24  Fed.  Rep.,  906: 
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"Where  a  master  commands  a  servant  to  go  outside  of 
his  regular  employment  to  do  a  work  which  is  attended 
with  a  special  danger,  and  the  servant,  in  response  to  the 
specific  commands  of  the  master,  goes  and  does  the  work, 
in  the  way  and  at  the  time  directed,  the  fact  that  the 
servant  knew  that  it  was  dangerous  does  not  exonerate 
the  master  from  responsibility  or  make  the  servant  guilty 
of  contributory  negligence,  unless  the  character  of  the 
danger  is  so  patent  and  so  extreme  that  no  one  but  a 
foolhardy,  reckless  man  would  attempt  it."  (See,  also, 
to  the  same  effect,  Milkf  v.  Union  P.  R.  Co.,  12  Fed.  Rep., 
600;  and  to  a  similar  point,  Mi88(m7^i  P.  R.  Co.  v.  Tietkcn^ 
49  Neb.,  130.) 

The  district  court,  evidently  endeavoring  to  follow  the 
general  principles  which  we  have  indicated,  and  guided 
largely  by  the  language  of  Judge  Brewer  in  English  t\ 
ChicaijOy  J/.  &  St.  P.  R.  Co.y  supray  gave  the  following  in- 
struction: "It  is  in  general  the  duty  of  an  employe  to 
obey  the  orders  of  his  superior,  and  in  the  absence  of 
knowledge  or  means  of  knowledge  to  the  contrary,  he 
may  presume  it  safe  for  him  to  do  so.  However,  he  may 
not  obey  blindly  and  without  regard  to  his  personnl 
safety;  for  it  is  incumbent  on  him  to  protect  himself  by 
the  exercise  of  such  care  and  diligence  as  the  circum- 
stances require.  But  when  he  receives  an  order  which 
must  be  obeyed  immediately  or  not  at  all,  and  when  he 
has  no  time  or  opportunity  for  considering  the  situation 
or  the  danger,  if  any,  of  a  compliance  with  the  order,  he 
may  rely  on  the  skill  and  judgment  of  his  superior,  un- 
less to  obey  the  order  would  be  reckless,  rash,  or  fool- 
hardy on  his  part.  If  to  obey  would  be  so  dangerous  as 
to  indicate  that  the  employe  had  abandoned  all  care  and 
consideration  for  his  own  safety,  then  obedience  would  be 
negligence  in  itself,  which  if  it  contributed  to  the  injury 
would  prevent  a  recovery."  We  think  there  was  error 
in  this  instruction,  notwithstanding  the  general  princi- 
ples we  have  indicated;  although  the  language  employed 
does  not  perhaps  go  beyond  that  of  Judge  Brewer  in  the 
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case  referred  to.  The  performance  of  an  act  by  an  em- 
ploye not  within  the  usual  line  of  his  duties  and  in  obedi- 
ence to  a  command  acting  instantly  and  under  circum- 
stances pennitting  no  deliberation,  is  not  the  assumption 
of  a  risk  ordinarily  incident  to  the  employment,  and  is, 
therefore,  not  one  of  the  assumed  risks  of  servants.  The 
right  to  recover  for  injuries  sustained  in  the  course  of 
))erforming  such  acts  depends  upon  ordinary  considera- 
tions of  negligence  and  contributory  negligence.  The 
test  of  negligence  is  whether  a  man  of  ordinary  prudence 
would  so  conduct  himself  under  the  circumstances,  and, 
therefore,  the  master  is  in  such  case  only  liable  for  the 
consequences  of  a  command  which  a  person  of  ordinary' 
prudence  would  not  have  given  under  the  circumstances, 
and  which  a  man  of  ordinary  prudence  would  have  obeyed 
under  the  circumstances.  In  stating  the  law  to  the  jury 
the  court  should  have  borne  in  mind  this  test.  But  the 
instruction  we  have  quoted  departs  from  the  rule  in  sev- 
eral respects.  In  the  first  place,  the  first  sentence  was 
erroneous  in  implying  that  as  a  matter  of  law  McCarty 
had  a  right  to  presume  that  it  was  safe  for  him  to  obey 
this  command.  Where  the  danger  is  not  known  or  obvi- 
ous, as  the  instruction  states,  the  servant  may  presume 
the  act  safe  because  it  was  commanded.  But  here  the 
danger  was  as  apparent  to  him  as  to  the  master,  and 
there  was  no  basis  in  the  evidence  for  submitting  the  case 
on  the  theory  that  the  danger  was  not  known  or  suscepti- 
ble of  knowledge.  In  the  second  place,  according  to  the 
instruction,  the  servant  would  be  excused  in  obeying  the 
order  unless  obedience  would  be  "reckless,  rash,  or  fool- 
hardy." This  can  only  mean  that  in  oi-der  to  charge  a 
plaintiff  with  contributory  negligence  in  such  cases  his 
act  must  not  only  be  one  which  an  ordinarily  prudent  man 
would  not  perform,  but  must  be  one  which  no  man  except 
a  reckless,  rash,  and  foolhardy  man  would  perform.  In 
other  words,  instead  of  holding  up  to  the  jury  as  a  test 
of  conduct  that  of  a  man  of  ordinary  prudence,  it  raises 
before  them  as  a  type  the  conduct  of  a  man  reckless  and 
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foolhardy,  and  excuses  contributoi^  negligence  if  not 
within  the  line  of  conduct  that  such  a  man  would  pursue. 
Finally,  this  erroneous  idea  is  emphasized  by  the  last 
sentence  of  the  instruction,  by  which  it  is  plainly  implied 
that  obedience  to  the  command  would  not  constitute  neg- 
ligence unless  the  circumstances  were  such  as  to  indicate 
that  the  servant  had  abandoned  all  consideration  for  his 
own  safety.  This  last  sentence,  to  a  certain  extent,  ex- 
plains the  previous  one,  and  the  combined  effect  of  the 
two  is  to  state  to  the  jury  that  the  servant  might  recover 
if  the  circumstances  were  such  that  any  man,  however 
imprudent,  however  careless,  might  have  performed  it, 
provided  he  kept  in  view  the  slightest  consideration  for 
his  safely.  In  the  respects  indicated  the  instruction  fails 
essentially  to  propose  to  the  jury  the  true  test  of  negli- 
gence, to- wit,  the  conduct  of  a  man  of  ordinary  prudence 
under  the  circumstances. 

Reversed  and  remanded. 
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Thomas  Cummings,  appellee,  v.  Benjamin  Emslie  et 
al.,  appellees,  impleaded  with  john  g.  willis, 
appellant. 

FnjED  OoTOBER  22, 1896.    No.  6769. 

Xeehanics'  Idens:  Mortqaoes:  Priorities.  A  mortgagee  who  encour- 
ages the  improyement  of  the  mortgaged  property  by  an  agreement 
to  subordinate  his  lien  to  the  cost  thereof,  will,  as  to  persons  fur- 
nishing labor  and  material  for  use  therein  upon  the  faith  of  his 
promise,  be  deemed  a  promoter  of  such  improvement,  and  their 
liens  for  labor  and  material  so  furnished  will  be  entitled  to  priority 
over  hie  mortgage.    {Bohn  Mfg.  Co,  v,  Kountze,  30  Neb.,  719.) 

Appeal  from  the  district  court  of  Douglas  county'. 
Heard  below  before  Ferguson,  J. 

John  W.  LyilCj  for  appellant. 
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CummingB  v.  Emslie. 

Smith  d  Sheeauy  W.  M.  Cowherd^  Silas  Cobb,  Curtis  £ 
Shields,  Donovan  d  Evans,  George  M.  O'Brien,  and  W,  T. 
Nelson^  contra. 

Post,  C.  J. 

This  action  was  brought  by  the  appellee,  Thomas  Cum- 
mings,  to  foreclose  an  alleged  mechanic's  lien  upon  lot 
19,  in  block  2,  Idlewild  addition  to  the  city  of  Omaha, 
the   defendants   therein    being    Benjamin    Emslie,    the 
owner  of  the  title  to  the  property  described,  Dan  Burr, 
George  Gilbert,  Benjamin  Ames,  the  Phoenix  Foundry 
Company,  Wyatt   Bullard   Lumber  Company,  John  J. 
Bounds,    Edward    Barrick,    Wearne    Brothers,    John 
Swisher,  and  Joseph  Haines,  who  claim  mechanics'  liens 
thereon,  and  John  G.  Willis,  whose  interest  is  that  of  a 
mortgagee.     The  latter  filed  a  cross-bill  setting  up  his 
mortgage  for  f 3,237,  which  bears  date  of  January  1,  1891, 
and  praying  for  an  accounting  and  decree  of  foreclosure, 
to  which  Burr,  Gilbert,  Bounds,  and  the  Wyatt  Bullard 
Lumber  Company  filed  answers,  in  all  of  which  it  is  al- 
leged that  on  or  about  May  1,  1891,  the  said  Willis  en- 
tered into  a  verbal   agreement  with   his   co-defendant 
Emslie,  whereby  the  latter  agreed  to  erect  upon  the 
mortgaged   premises   a   two-story   brick   building,    and 
whereby  "the  said  Willis  promised  and  agreed  to  take 
a  first  mortgage  upon  the  said  premises  for  the  sum  of 
|500,  and  to  subject  the  balance  of  his  claim  against  the 
said  Emslie  to  all  the  claims  for  work,  labor,  and  ma- 
terial furnished  to  the  said  Emslie  by  any  and  all  per- 
sons whomsoever  for  the  erection  of  the  said  brick  build- 
ing."    It  is  further  alleged  by  the  defendants  named 
that  they  were  advised  by  Emslie  of  said  agreement,  and 
that  the  work,  labor,  and  material  claimed  for  was  fur- 
nished pursuant  to  contract  with  the  latter  in  the  con- 
struction of  the  building  thus  provided  for,  and  upon  the 
faith  of  the  agreement   above   mentioned.     Issue  was 
joined  by  a  general  denial  of  the  allegations  of  said  an- 
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swers,  and  a  hearing  had,  resulting  in  a  decree  for  Willis 
in  the  amount  of  his  note  and  mortgage,  of  which  the 
sum  of  f  1,000  is  declared  to  be  a  first  lien  upon  the  mort- 
gaged premises  and  the  balance  of  |1,673.93  subordin* 
ated  to  the  liens  of  his  contesting  co-defendants,  and  from 
which  an  appeal  is  by  the  former  prosecuted  to  this 
court. 

The  only  question  presented  by  this  appeal  is  whether 
Willis  was,  in  a  legal  sense,  a  promoter  of  the  building 
in  question,  so  as  to  give  the  liens  of  laborers  and  material 
men  contributing  thereto  priority  over  the  lien  of  the 
mortgage.  Gilbert,  one  of  the  contesting  defendants,  re- 
ferring to  an  account  rendered  to  Emslie  for  brick  and 
labor  emploj^ed  in  the  construction  of  said  building,  tes- 
tified as  follows: 

He  [Emslie]  said  it  was  all  right  and  told  me  if  I  would 
go  with  him  to  Mr.  Willis  I  would  get  my  |50. 

Q.  Did  he  ever  pay  you  anything  upon  that  work  that 
you  performed  there? 

A.  Well,  he  and  I  went  over  to  Mr.  Willis, 

Q.  Very  well,  you  may  state  when,  and  the  circum- 
stances connected  with  the  payment  of  it. 

A.  I  asked  him  for  flOO  and  he  said  that  if  I  would 
go  over  with  him  to  Mr.  Willis  he  could  get  it  for  me 
from  Mr.  Willis.  I  went  over  and  Mr.  Willis  paid  me 
|50  with  the  understanding  that  he  would  pay  me  |50 
more  the  following  Saturday  provided  I  would  go  on  and 
finish  up  the  walls  of  the  second  story.  I  agreed  to  do 
so.  The  Saturday  came,  but  he  never  paid  me  the  sec- 
ond 150.     ♦     ♦     ♦ 

Q.  Did  you  ever  have  a  conversation  with  Mr.  Willis 
with  reference  to  his  subjecting  his  mortgage  to  these 
claims  or  to  a  mortgage  for  the  payment  of  these  claims? 

A.  I  had  a  conversation  wii:h  both  Mr.  Willis  and  Mr. 
Emslie  to  the  effect  that  he  had  to  take  a  second  mort- 
gage and  release  his  first  mortgage  to  enable  Emslie  to 
get  a  loan  and  that  the  loan  was  to  be  big  enough  so  that 
he  could  pay  him  fl,000  on  his  mortgage  and  still  have 
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enough  left  to  build  a  building  and  that  would  leave 
about  |500,  and  that  Mr.  Willis  said  he  had  to  do  It  to 
save  himself  and  help  Emslie  too. 

Emslie  was,  it  is  shown,  engaged  with  the  knowledge 
and  consent  of  Willis  in  an  effort  to  effect  a  loan  in  the 
manner  and  for  the  purpose  alleged.  Referring  to  that 
subject  the  defendant  Burr  testified: 

Q.  What  conversation  did  you  have  with  Mr.  Willis 
before  going  to  Mr.  Dale  about  the  loan? 

A.  The  substance  of  it  was  this,  that  he  had  an  ar^ 
rangement  that  he  would  take  a  part  of  his  claim  second 
to  these  material  claims,  or  take  a  second  mortgage — sec- 
ond to  the  mortgage  that  would  be  necessary  to  pay 
these  material  claims,  but  as  he  told  me  the  exact 
amount  had  not  been  agreed  upon.     ♦     ♦    • 

Q.  Was  there  anything  said  between  you  and  Mr. 
Willis  as  to  whether  or  not  the  claims  for  material  and 
labor  should  be  paid  out  of  the  amount  of  a  new  loan? 

A.  Only  this,  that  he  told  me  if  I  went  on  and  finished 
the  contract  that  I  would  get  my  pay,  that  he  would  see 
that  I  would  get  my  pay.     ♦     ♦     ♦ 

Q.  He  was  to  have  the  balance  out  of  the  loan  that 
was  being  made  after  your  claim  and  other  claims  for 
labor  and  material  were  paid? 

A.  That  is  the  idea  I  got  of  it. 

Q.  From  the  conversation  with  him? 

A.  Yes  sir. 

Willis'  testimony  contains  an  explicit  denial  of  the  al- 
leged agreement,  while  the  statements  of  Emslie  bearing 
upon  that  subject  are,  to  say  the  least,  vague  and  unsat- 
isfactory, although  he  assured  each  of  the  appellees  that 
Willis  had  agreed  to  accept  in  lieu  of  his  first  mortgage, 
f  1,000  in  cash  and  a  second  mortgage  which  should  be 
subject  to  the  amount  of  (jlaims  for  labor  and  material. 
The  evidence,  we  think,  fairly  warrants  the  finding  of  the 
district  court,  that  Willis  was  a  promoter  of  the  building 
described,  and  that  as  such  he  empowered  Emslie,  the 
mortgagor,  to  contract  with  appellees  for  the  labor  and 
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material  furnished  by  them  with  the  understanding  tliat 
his  claim  in  excess  of  |1,000  should  be  subordinate  to 
their  liens.  The  case  is,  therefore,  within  the  principle 
recognized  by  this  court  in  Bohn  Mffj.  Co.  v.  Kountzc,  30 
Neb.,  719;  Millsap  v.  Ball,  30  Neb.,  728;  Pickens  v.  PUtttH- 
mouth  Investment  Co.,  37  Neb.,  277,  and  Holmes  v,  HutchinSj 
38  Neb.,  601. 

Dbgrbb  affirmed. 


4»    489| 

51  reoj 

48    4891 

Missoimi  Pacific  Railway  (Company  v.  Lena  Geist.  ^  m\ 

FnJED  OCTOBEB  22, 1896.    No.  6821. 

1.  Sallroad  Companies:  Highway  Signals:  Damages.  It  is  provided 
in  section  104  of  chapter  16  of  the  Compiled  Statutes  of  this  state: 
"A  bell  of  at  least  thirty  pounds  weight  or  a  steam  whistle  shall 
be  placed  on  each  locomotive  engine,  and  shall  be  rung  or  whis- 
tled at  the  distance  of  at  least  eighty  rods  from  the  place  where 
the  said  railroad  shall  cross  any  other  road  or  street,  and  b3  kept 
ringing  or  whistling  until  it  shall  have  crossed  said  road  or  street, 
under  a  penalty  of  fifty  dollars  for  every  neglect,  to  be  paid  by  the 
corporation  owning  the  railroad,  one-half  thereof  to  go  to  the  in- 
former, and  the  other  half  to  this  state,  and  also  be  liable  for  all 
damages  which  shall  be  sustained  by  any  person  by  reason  of  such 
neglect" 


:  :  iNSTBUonoNS.    Under  the  foregoing  provision.  In  an 

action  where  an  engine  started  from  a  position  at  a  distance  from 
a  street  or  road  crossing  of  less  than  eighty  rods,  it  would  have 
been  proper  to  Instruct  a  Jury  in  the  trial  of  the  cause  that  the  bell 
should  have  been  rung  or  the  whistle  blown  from  the  starting 
place  until  the  engine  had  crossed  the  road  or  street.  But  under 
the  existent  circumstances  it  was  not  an  error  which  calls  for  the 
reversal  of  a  Judgment  for  plaintiff,  that  the  Judge  instructed  the 
Jury  that  it  was  the  duty  of  defendant  to  cause  the  bell  to  be  rung 
or  the  whistle  to  be  blown  at  a  distance  of  at  least  eighty  rods 
from  the  place  where  the  railroad  crosses  a  street,  and  be  kept 
ringing  or  whistling  until  it  shall  have  crossed  such  s.reet,  with- 
out further  informing  the  jury  that  if  the  bell  was  rung  or  the 
whistle  blown  from  the  starting  point,  as  in  the  case  at  bar,  but 
some  sixty  or  seventy  feet  distant  from  the  crossing,  it  would  have 
fulfilled  the  duty. 

: : .    The  jury  was  informed  by  one  portion  of  an 
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instruction  given  as  follows:  "But  defendant  is  not  required  to 
both  ring  the  bell  and  blow  the  whistle,  but  must  do  one  or  the 
other;  a  failure  to  do  either,  under  the  statute,  renders  the  defend- 
ant criminally  liable/'  Held,  That  the  portion  in  which  the  jury 
was  told  that  for  a  failure  to  perform  the  designated  duty  the  de- 
fendant became  criminally  liable,  was  improper  in  a  civil  action 
for  damages,  and  calculated  to  mislead  the  Jury  in  estimating 
the  damages  to  be  allowed,  if  any,  and  hence  prejudicial  to  the 
rights  of  defendant. 


4. :  :  :  Negligence.    The  failure  of  a  railroad  com 

pany  to  cause  a  bell  to  be  rung  or  a  whistle  to  be  sounded  as  its 
engine  approaches  a  street  or  road  crossing,  is  evidence  which 
tends  to  prove  negligence  on  the  part  of  the  company.  It  may. 
but  does  not  necessarily  demand  an  inference  of  negligence.  It 
does  not  establish  negligence  as  a  matter  of  law,  and  it  is  error  for 
the  court  to  instruct  a  Jury  that  such  failure  on  the  part  of  the 
company  constitutes  negligence  and  renders  it  liable.  Rule  an- 
nounced in  Chicago,  B.  d  Q.  R.  Co,  v,  Meicalf,  44  Neb.,  848.  and 
Omaha  d  R.  V,  R,  Co,  v,  Talbot,  48  Neb.,  627,  approved  and  followed. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Scott,  J. 

Lee  S.  Eatelley  J.  W.  Orr^  and  B.  P.  Waggener,  for  plaint- 
iflf  in  error: 

There  was  error  in  the  seventh  instruction.  (Compiled 
Statutes,  ch.  16,  sec.  104;  Atchison,  T.  d  S.  F.  R.  Co.  v. 
State,  22  Kan.,  1;  State  v.  Hdnsy  14  Neb.,  479;  Chicago, 
B.  d  Q.  R.  Co.  V.  Metcaify  44  Neb.,  848;  Omaha  d  R.  V.  R. 
Co.  V.  Talbot,  48  Neb.,  627.) 

Mahoney  d  Smyth ,  contra. 

References:  Omaha,  N.  d  B.  H.  R.  Co.  v.  O'DountU,  22 
Neb.,  475;  Union  P.  R.  Co.  v.  Rasmmsefiy  25  Neb.,  810, 

Harrison,  J. 

Lena  Geist,  a  girl,  at  the  time  of  the  commencement  of 
this  action,  six  years  of  age,  by  her  father  and  next  friend, 
Anton  Geist,  instituted  these  proceedings  in  the  district 
court  of  Douglas  county  against  the  defendant  railroad 
company  to  recover  damages  alleged  to  have  accrued  to 
her  by  reason  of  injuries  caused  by  the  negligence  of  the 
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defendant  company.  It  was  pleaded  that  the  injuries  to 
plaintiff  were  received  May  3,  1892,  at  a  place  where  a 
line  of  railroad  operated  by  the  defendant  crossed  Nicho- 
las street,  in  the  city  of  Omaha,  and  where  it  devolved 
upon  defendant,  as  a  duty,  to  have  present  a  flagman 
to  give  persons  about  to  cross  the  track  of  defendant 
warning  or  notice  of  any  approaching  trains,  engines,  or 
cars.  It  is  stated  in  the  petition:  "That  said  injuries 
were  caused  wholly  by  negligence  and  want  of  care  of 
the  defendant,  in  negligently  omitting  to  give  a  signal  of 
the  approach  of  said  locomotive  and  train  to  said  cross- 
ing, either  by  whistling  or  ringing  the  bell,  and  in  negli- 
gently neglecting  to  properly  flag  said  crossing  and  to 
give  notice  to  said  Lena  Geist  of  the  approach  of  said 
train  upon  said  railroad."  There  is  in  the  petition,  in 
another  portion  than  that  just  quoted,  this  sentence: 
"That  the  said  defendant,  by  its  servants,  agents,  and 
employes,  negligently  ran  a  locomotive  with  a  train  of 
cars  very  rapidly  along  its  said  tracks,  and  to  and  across 
said  Nicholas  street  at  said  crossing."  The  defendant's 
answer,  to  the  extent  we  need  notice  it,  was  as  follows: 
"For  further  answer  this  defendant  says  that  the  said 
plaintiff  ought  not  to  have  or  maintain  her  said  action 
against  this  defendant,  because  it  says  that  the  parents 
of  said  Lena  Geist  were  guilty  of  gross  and  criminal  care- 
lessness in  permitting  the  said  Lena  Geist,  a  mere  infant, 
to  go  about  unattended  upon  the  public  streets  and  upon 
railroad  tracks  which  were  being  used  in  operating  en- 
gines, cars,  and  locomotives  thereon  and  thereover.  That 
the  said  parents  of  Lena  Geist,  well  knowing  that  she 
was  incapable  of  taking  care  of  herself,  and  of  the  dan- 
gers that  she  incurred  in  crossing  railroad  tracks,  took 
no  precaution  whatever  to  protect  her  from  injury  and  ac- 
cidents. That  if  the  said  parents  of  Lena  Geist  had  exer- 
cised reasonable  and  ordinary  care  and  diligence  as  her 
parents  and  natural  guardians  and  protectors,  the  injury 
complained  of  would  not  have  occurred,  and  the  same  was 
solely  the  result  of  the  gross  and  criminal  negligence  and 
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carelessness  of  the  said  parents  of  said  Lena  Geist."  Tlie 
foregoing,  coupled  with  denials  of  matters  stated  in  the 
petition,  were  all  the  defenses  contained  in  the  answer. 
There  was  a  reply,  and  of  the  issues  joined  the  result  of  a 
trial  was  a  verdict  and  judgment  for  plaintiff  in  the  sum 
of  18,333.33  1-3.  The  defendant  company  presents  the 
cause  here  for  review. 

One  of  the  errors  assigned  is  directed  against  the  ac- 
tion of  the  trial  judge  in  giving  paragraph  No.  7  of  the 
instructions  to  the  jury,  which  was  as  follows:  "You  are 
further  instructed  that  under  the  statutes  of  this  state 
the  defendant  is  required  to  have  upon  each  locomotive 
engine  upon  its  tracks  a  bell  and  steam  whistle,  which 
bell  must  be  rung  or  the  steam  whistle  must  be  blown 
at  the  distance  of  at  least  eighty  rods  from  the  place 
where  the  railroad  crosses  a  street,  and  be  kept  ringing 
or  whistling  until  it  shall  have  crossed  such  street,  but 
defendant  is  not  required  to  both  ring  the  bell  and  blow 
the  whistle,  but  must  do  one  or  the  other.  A  failure  to 
do  either,  under  the  statute,  renders  defendant  criminally 
liable,  and  would  be  negligence  on  the  part  of  the  defend- 
ant, and  if  you  find  from  the  evidence,  under  these  in- 
structions, that  plaintiff  was  injured  by  reason  of  defend- 
ant not  ringing  the  engine  bell  or  not  blowing  the  whistle, 
as  above  explained,  and  you  further  find  that  such  neglect 
to  ring  the  bell  or  blow  the  whistle  was  the  proximate 
cause  of  the  injury  complained  of,  and  you  find  that 
plaintiff  has  established  by  the  evidence  the  other  ma- 
terial alleged  facts  in  her  behalf,  your  verdict  should  be 
for  the  plaintiff." 

The  evidence  in  the  case  disclosed  that  the  place  from 
which  the  locomotive  and  train  started  was  only  some 
sixty  or  seventy  feet  distant  from  the  crossing  where  the 
plaintiff  was  struck  by  the  engine,  and  it  is  urged  that  it 
was  wrong  for  the  court,  in  view  of  such  condition  of  the 
facts,  to  inform  the  jury  that  it  was  the  duty  of  the  de- 
fendant to  cause  the  bell  of  the  engine  to  be  rung,  or  the 
whistle  blown,  "at  the  distance  of  at  least  eighty  rods 
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from  the  place  where  the  railroad  crosses  a  street,  and  be 
kept  ringing  or  whistling  until  it  shall  have  crossed  such 
street,"  without  further  informing  that  body  that  it 
would  have  be?n  sufficient  in  this  case  if  it  had  been 
shown  that  either  was  done  from  the  time  the  engine 
started,  sixty  or  seventy  feet  distant  from  the  crossing, 
and  continued  until  the  engine  had  crossed  the  street. 
It  would  have  been  proper  to  tell  the  jury  that  the  bell 
should  have  been  rung  or  the  whistle  blown  from  the  time 
the  engine  started  with  its  train  until  it  reached  and 
passed  the  crossing  from  a  place  distant  eighty  rods,  or 
any  shorter  distance  therefrom,  to  agree  with  the  facts  in 
the  particular  case,  and  the  instruction  would  have  been 
better  if  so  framed.  But  we  do  not  feel  warranted  in 
saying  that  because  it  was  not,  the  jury  were  misled  and 
rendered  a  verdict  for  plaintiff  influenced  to  any  extent 
by  the  statement  that  the  bell  must  have  been  rung  or  the 
whistle  blown  at  least  eighty  rods  from  the  crossing  on 
the  approach  of  an  engine  to  it,  when,  according  to  the 
existent  facts,  there  were  but  sixty  or  seventy  feet  inter- 
vening between  the  starting  place  of  the  engine  and  the 
crossing.  We  do  not  consider  that  there  w  \s  such  an 
error  here  as,  in  itself,  calls  for  a  reversal  of  the  judg- 
ment for  plaintiff. 

It  is  further  complained  of  in  this  paragraph  of  the  in- 
structions that  it  was  error  for  the  trial  court  to  state  to 
the  jury,  "but  defendant  is  not  required  to  both  ring  the 
bell  and  blow  the  whistle,  but  must  do  one  or  the  other. 
A  failure  to  do  either,  under  the  statute,  renders  defend- 
ant criminally  liable."  That  this  being  a  civil  action, 
without  reference  to  the  penalty  attached  by  statute  to 
the  failure  to  ring  the  bell  or  blow  the  whistle  of  the  en- 
gine when  approaching  the  crossing  of  a  road  or  street, 
it  must  be  said  that  the  informlation  which  was  conveyed 
to  the  jury,  in  the  statement  that  a  failure  to  comply  with 
the  statute  rendered  the  defendant  criminally  liable,  has 
no  possible  application  in  this  case.  It  was  entirely 
irrelevant  to  the  issues  in  the  case  and  was  well  calcu- 
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lated  to  mislead  a  jury;  possibly  to  raise  the  thought  that 
as  the  failure  of  the  defe^ndant  in  the  particulars  in  ques- 
tion made  it  criminally  liable,  it  would  not  be  amiss  to 
assess  heavier  damages  against  it  than  in  a  case  where 
no  criminal  liability  accrued.  A  jury  might  well  con- 
clude that  such  a  statement  had  some  significance  and  be 
entitled  to  consideration  and  weight  in  its  deliberations 
on  the  issues  involved  and  submitted,  from  the  mere  fact 
that  the  judge,  on  whom  the  jury  knew  it  was  to  depend 
for  its  information  in  respect  to  the  rules  of  law  appli- 
cable to  the  issues  and  evidence,  embodied  such  a  state- 
ment in  the  charge,  and  hence  give  it  the  force  and  appli- 
cation to  which  it  seemed  entitled.  It  is  urged  by  coun- 
sel for  plaintiff  that  there  was  no  prejudicial  error  in  this 
portion  of  the  instructions,  and  if  any,  it  was  cured  by 
giving  the  tenth  paragraph  of  the  charge,  in  which  the 
jury  were  told,  after  an  enumeration  of  elements  of  dam- 
ages to  be  considered,  that  the  plaintiff  was  entitled  to 
such  an  amount  as,  in  the  judgment  of  the  jury,  "under 
all  the  facts  disclosed  by  the  testimony,  you  think  will 
fairly  compensate  her  for  the  injury."  It  may  be  said 
that  this  confined  the  damages  to  compensation,  but  it  is 
a  very  general  statement  and  not  sufficient  to  overcome 
the  error  committed  in  the  former  instruction. 

In  support  of  the  argument  that  it  was  not  wrong  for 
the  trial  court  to  inform  the  jury  that  defendant  became 
criminally  liable  if  it  failed  to  observe  the  statutory  re- 
quirements in  regard  to  ringing  the  bell  and  blowing  the 
whistle,  our  attention  is  directed  by  counsel  to  the  opinion 
in  the  case  of  Union  P.  R,  Co.  r.  RaamfLssmy  25  Neb.,  810, 
in  which  it  is  asserted  this  court  approved  two  instruc- 
tions, in  each  of  which  the  trial  court  quoted  the  section 
of  the  statutes  in  which  the  requirements  are  made.  The 
section  is  104  of  chapter  16  of  Compiled  Statutes,  and 
reads  as  follows:  "A  bell  of  at  least  thirty  pounds  weight 
or  a  steam  whistle  shall  be  placed  on  each  locomotive 
engine  and  shall  be  rung  or  whistled  at  the  distance  of 
at  least  eighty  rods  from  the  place  where  the  said  railroavi 
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shall  cross  any  other  road  or  street,  and  be  kept  ringing 
or  whistling  until  it  shall  have  crossed  said  road  or  street, 
under  a  penalty  of  fifty  dollars  for  every  neglect,  to  be 
paid  by  the  corporation  owning  the  railroad,  one-half 
thereof  to  go  to  the  informer  and  the  other  half  to  this 
state,  and  also  be  liable  for  all  damages  which  shall  be 
sustained  by  any  person  by  reason  of  such  neglect."  In 
the  opinion  cited  there  is  the  following  in  regard  to  the 
two  instructions:  "In  two  other  instructions  the  court 
quoted  section  104  of  chapter  16  of  the  Compiled  Statutes, 
which  requires  the  ringing  of  the  bell  and  sounding  of 
the  whistle  before  reaching  public  crossings,  and  in- 
structed the  jury  that  a  failure  to  comply  with  the  re- 
quirements of  this  statute  was  *a  matter  properly  to  be 
considered  by  the  jury  in  determining  whether  defendant 
was  guilty  of  negligence  in  killing  the  cow.'  .  It  is  said 
that  the  bell  was  rung  and  that  the  cow  was  not  killed 
upon  the  crossing.  Upon  the  subject  of  the  ringing  of  the 
bell,  and  as  to  the  exact  location  at  which  the  cow  was 
killed,  the  cause  was  submitted  to  the  jury  upon  conflict- 
ing testimony,  some  witnesses  testifying  that  the  cow  was 
struck  at  the  crossing,  and  others  that  she  was  feeding 
by  the  track  near  the  crossing.  The  engineer  in  charge 
of  the  train  testified  that  the  bell  was  rung  continuously, 
while  others  who  were  near  by  testified  tliat  it  was  not. 
The  cause  was  submitted  to  the  jury  upon  these  two  theo- 
ries and  the  instruction  complained  of  was  not  errone- 
ous." It  is  evident  that  no  complaint  had  been  made  of 
quoting  that  part  of  the  section  affixing  a  penalty  for  the 
failure  to  fulfill  the  exactions  of  the  section.  It  was  not 
under  consideration,  was  not  referred  to  or  passed  upon 
by  the  court.  The  instructions  were  approved  as  prop- 
erly submitting  the  two  mooted  questions  to  the  jury. 
Whether  error  or  not  to  quote  the  portion  of  the  section 
in  relation  to  a  penalty  in  an  instruction  to  a  jury  in  a 
civil  case,  we  need  not  now  discuss  or  decide.  To  tell  the 
jury,  as  was  done  in  this  case,  that  it  rendered  the  defend- 
ant "criminally  liable,"  as  descriptive  of  what  conse- 
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quences  would  attach  to  omissions  to  do  as  was  required 
by  law,  gave  it  greater  import,  or  moment,  than  would 
the  incorporation  of  the  words  of  the  section  in  the  in- 
struction, for  the  like  purpose. 

It  is  further  objected  to  paragraph  7  that  by  it  the  fail- 
ure to  comply  with  the  statutory  requirements  was  made 
negligence  as  a  matter  of  law,  determined  so  by  the  trial 
court;  that  it  was,  at  most,  but  evidence  of  negligence, 
and  hence  the  trial  court  erred  in  treating  it  in  the  in- 
struction as  negligence  as  a  matter  of  law.  In  the  de- 
cision in  the  case  of  Chicago^  B.  &  Q.  B,  Co.  v,  Metcalfe  re- 
ported in  44  Neb.,  848,  wherein  the  same  question  was 
discussed  on  objection  to  an  instruction  that  it  had  the 
weakness  alleged  against  this  one,  it  was  announced  by 
this  court  that  in  such  a  case  it  was  erroneous  to  instruct 
the  jury  that  the  railroad  company  was  liable  if  it  failed 
to  give  the  signal  required  by  statute,  provided  the  in- 
jury was  caused  in  consequence  of  such  omission.  (See, 
also,  Omaha  &  R.  Y.  R.  Co.  v.  Talhot,  48  Neb.,  627;  Kansas 
City  d  0.  R.  Co.  V.  Rogers,  48  Neb.,  653.) 

We  are  very  earnestly  urged  to  re-examine  the  question 
in  this  case  and  reverse  the  rule  established  in  what  we 
will  designate,  for  convenience,  the  Metcalf  Case;  and 
some  quite  forcible  arguments  in  support  of  a  contrary 
doctrine  are  presented  in  the  briefs  filed  in  this  case,  and 
also  in  those  filed  in  other  cases  now  pending  and  in 
which  a  similar  question  arises  for  consideration.  We 
have  carefully  considered  the  cases  which  were  cited  by 
Commissioner  Irvine  in  the  Metcalf  Case,  and  from  an 
investigation  of  which  a  conclusion  was  reached  that  the 
doctrine  stated  in  the  Metcalf  Case  had  been  forecast  in 
prior  decisions  of  this  court,  in  cases  where  the  same  or  a 
kindred  principle  was  more  or  less  directly  involve<i  and 
considered.  We  have  been  furnished  with  no  arguments 
sufficiently  convincing  to  cause  us  to  change  our  views 
on  this  point  as  embodied  in  the  opinion  to  which  we  have 
referred,  and  hence  must  again  signify  our  approval  of 
the  reasoning  in  that  case. 
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In  the  absence  of  any  statutory  provisions  on  the  sub- 
ject, it  is  the  duty  of  the  railway  company,  in  approaching 
with  its  train  the  crossing  of  a  highway,  to  use  ordinary 
care  to  avoid  a  collision  with,  or  injury  to,  persons  on  the 
highway,  to  provide  the  means  and  to  give  suitable  warn- 
ings of  the  approach  of  the  train.  (4  Am.  &  Eng.  Ency. 
of  Law,  910.)  By  statutes  in  some  states  certain  precau- 
tions have  been  made  necessary  to  be  observed  on  the 
nearing  of  a  train  to  a  crossing,  and  an  absolute  liability 
placed  upon  the  company  for  a  failure  of  the  observance 
of  the  requirements  of  the  statute.  (See  Code  of  Tenn., 
1884,  sees.  1298,  1300.)  In  other  states  the  enactments 
are  not  so  stringent,  and  of  the  latter  is  our  own  state. 
We  have  hereinbefore  quoted  it.  As  we  view  it,  the  leg- 
islature selected  the  bell  and  whistle  as  the  best  means, 
and  the  ringing  of  one  and  blowing  of  the  other,  the  best 
manner  of  giving  notice  of  the  coming  of  an  engine  and 
train  to  the  crossing  of  a  street  or  highway.  This  may 
be  said  to  be  but  the  expression  of  what  the  law-makers 
afforded  as,  in  their  judgment,  the  best  method  of  effect- 
ing the  purpose  sought,  the  performance  of  some,  at  least, 
of  the  duties  of  a  railway  company  to  observe  ordinary 
care  in  the  running  of  its  trains.  To  this  was  added  the 
liability  to  accrue  for  a  failure  to  perform  any  duty  which 
arises  on  the  part  of  any  person  or  corporation  when  in  a 
situation  or  under  conditions  where  the  exercise  of  ordi- 
nary care  is  required.  The  section  does  not  change  the 
existing  rules  of  evidence  in  regard  to  the  establishment 
of  any  of  the  elements  or  constituents  .of  the  act  or  acts 
referred  to  in  it,  by  making  any  greater  or  lesser  amount 
of  evidence  necessary  to  the  proof,  or  attach  more  or  less 
weight  to  the  proof  of  any  of  the  facts;  and  it  follows  that 
any  and  all  the  facts  proved,  including  that  of  failure  to 
comply  with  the  prescription  of  the  statute,  are  but  evi- 
dential of  negligence;  whether  there  is  negligence,  not 
being  established  as  a  matter  of  law  for  the  court  to  de- 
termine, but  whether  existent,  in  view  of  the  facts  and  cir- 
cumstances of  the  case,  as  a  matter  of  fact,  the  answer  is 
36 
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to  be  given  by  the  jury.  The  section  does  not  mean^  "If 
you  have  performed  what  is  herein  commanded,  you  have 
exercised  ordinary  care,  and  all  that  is  required,  and  will 
be  relieved  from  liability,"  nor  does  it  mean  that  if  you 
have  not  performed  or  complied  with  the  exactions,  you 
have  been  guilty  of  negligence  as  a  matter  of  law;  but  its 
fair  meaning,  alid  under  the  doctrine  adopted  and  now 
approved  by  this  court  is:  "Your  failure  to  comply  with 
the  requirements  hereof  shall  furnish  evidence  from 
which  a  jury  may  infer  your  negligence." 

There  are  other  and  further  assignments  of  error,  but 
we  do  not  deem  their  discussion  essential  at  the  present 
time.  It  follows,  from  what  we  have  hereinbefore  ex- 
pressed, that  the  judgment  be  reversed  and  the  cause 
remanded. 

Eeybrsbd  and  remanded. 

NORVAL,  J. 

I  concur  in  the  conclusion  reached,  but  do  not  agree  to 
all  the  reasons  given  in  the  above  opinion  for  the  reversal 
of  the  judgment  of  the  trial  court. 


Vernon  W.  Halbert  v.  M.  H.  B.  Rosbnbalm  bt  al. 

FnJED  OcTOBis  22, 1896.    No.  6079. 

n  7fl3|  L  Trial:  Bxcmding  Witnesses:  Review.    An  application  to  have  the 

witnesses  excluded  from  the  court  room  during  the  progress  of  the 
trial  of  the  cause  in  which  they  are  to  be  examined  is  addressed  to 
the  sound  discretion  of  the  trial  Judge.  Where  a  request  for  such 
action  is  refused  and  no  abuse  of  the  discretion  la  apparent,  there 
is  no  available  error. 

2.  Review:   Conflicting  Evidence.    A  verdict  upon  conflicting  evi- 

dence, with  sufficient  evidence  to  sustain  it,  will  not  be  disturbed. 

3.  :  Issues  in  Appellate  Court.    In  an  appeal  from  the  county 

court  to  the  district  court,  the  cause  must  be  tried  on  the  same  is- 
sues as  were  tried  in  the  county  court,  unless  some  new  matter 
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has  arisen  since  the  trial  there,  such  as  payment,  etc.    iFuUer  p, 
Sehroeder,  20  Neb.,  631.) 

4.  Conversion  of  Note:  Measure  of  Damages.  The  general  rule  is 
that  in  an  action  for  the  conversion  of  a  promissory  note,  the 
measure  of  damages  in  the  event  of  a  recovery  is  the  value  of  the 
note  at  the  time  of  its  appropriation,  with  interest  thereon. 

6.  Negotiable  Instruments:  I:<fTEREST:  Conversion:  Actions.  A  prom- 
issory note  which  provided  for  interest  annually  on  the  principal 
sum  evidenced  by  it,  had  been  for  a  number  of  years  in  the  posses- 
sion of  one  who  it  was  determined  was  not  the  owner  of  it  or  en- 
titled to  its  possession,  but  who,  during  the  time  he  had  the  note 
in  possession,  collected  the  annual  installmentF  of  interest  as  th'^y 
became  due,  and  appropriated  them  to  his  own  use.  Held,  That  an 
action  would  lie  and  could  be  maintained  in  favor  of  the  owner  of 
the  note  for  the  aggregate  amounta  of  the  payments  of  interest  so 
collected  against  the  party  who  received  and  appropriated  them. 

C  Bnlings  on  Evidence:  Habklxbs  Error.  Alleged  errors  in  relatioi 
to  the  exclusion  of  evidence  examined,  and  h^'ld  that,  if  any  errors 
in  the  action  of  the  court,  inasmuch  as  evidence  of  a  like  charac- 
ter and  to  the  same  effect  of  that  excluded  was  admitted  or  ap- 
peared in  other  portions  of  the  evid'nce,  both  prior  a-d  subse- 
quent to  the  time  of  its  exclusion,  they  were  without  prejudice. 

EiiKOR  from  the  district  court  of  Washington  county. 
Tried  below  before  Doanb,  J. 

Charles  Offuit^  for  plaintiff  in  error. 

Jesse  T.  Davis  and  W.  W.  Slabaugh^  contra. 

Harrison,  J. 

This  action  was  commenced  by  the  plaintiff  in  the 
county  court  of  Washington  county,  originally,  against 
M.  H.  B.  Bosenbalm  of  defendants,  and  in  the  petition 
there  filed  it  was  in  substance  alleged  that  on  October  5, 
1883,  the  defendant  executed  and  delivered  to  Vilina 
Wild  a  promissory  note,  which  was  afterward,  and  prior 
to  its  maturity,  sold  by  her  and  assigned  to  one  Victor  G. 
Lantry;  that  at  the  time  she  sold  the  note  she  indorsed 
the  same  in  blank  and  thereby  became  liable  for  its  pay- 
ment; that  the  note  was  sold  and  assigned  on  the  day  he 
purchased  it,  by  V.  G.  Lantry,  to  John  S.  Halbert,  who 
soon  thereafter  sold  and  assigned  it  to  the  plaintiff,  the 
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owner  and  holder  thereof;  that  no  part  of  the  note  liad 
been  paid  except  such  sums  as  were  thereon  indorsed 
(the  note  was  attached  to  the  petition  and  made  a  part 
thereof),  and  that  there  was  due  the  plaintiff  from  de- 
fendants on  the  note  the  sum  of  f  740.77,  for  which  judg- 
ment was  demanded. 

The  defendant  Rosenbalm  answered,  admitting  the 
execution  and  delivery  of  the  note  and  the  amount  due 
and  unpaid,  as  alleged  in  the  petition,  but  denied  the 
plaintiff's  ownership  of  the  note,  and  alleged  that  the 
pretended  indorsement  of  the  note  by  Vilina  Wild  was 
a  forger}',  and  that  the  assignment  to  plaintiff  was  by 
Victor  G.  Lantry,  who  had  no  interest  in  the  note.  There 
was  a  general  denial  of  the  other  allegations  of  the  pe- 
tition. 

Vilina  Wild  made  application  to  intervene  and  plead 
and  litigate  her  rights,  and  she  filed  what  was  denomi- 
nated an  answer,  in  which  she  admitted  the  allegations  of 
the  petition  in  regard  to  the  making  and  delivery  of  the 
note  to  her  by  Rosenbalm  and  denied  each  and  every 
other  allegation  in  the  petition  contained,  and  further 
plecided  as  follows: 

"3.  And  further  answering,  I,  Vilina  Wild,  allege  that 
on  or  about  the  5th  day  of  October,  1883,  I  left  the  said 
note  with  Victor  G.  Lantry  as  a  trustee  and  for  safe-keep- 
ing, to  be  returned  to  me  whenever  same  was  demanded;  I 
have  demanded  the  same,  and  said  Lantry  refused  to  re- 
airn  the  same;  that  I  never  sold,  assigned,  or  in  any  way 
parted  with  the  possession  of  said  note;  that  the  name 
was  left  in  the  possession  of  said  Lantry;  that  it  was  pre- 
sumed by  me  to  be  in  the  possession  of  said  Lantry,  as 
trustee,  imtil  shortly  before  the  beginning  of  this  suit; 
that  Lantrv'  never  informed  me,  Vilina  Wild,  that  he 
claimed  the  ownei*ship  of  said  note;  that  I,  Vilina  Wild, 
never  sold  or  assigned  said  note  to  said  Lantry,  or  to  any 
p(*rson  or  persons;  that  she  never  made  her  mark  on  said 
note;  that  the  pretended  indorsement  is  fraudulent  and 
unlawful,  and  is  a  forgery;  that  said  Vernon  W.  Halbert 
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and  said  John  S.  Halbert  are  not  innocent  purchasers  of 
said  note. 

"4.  That  the  plaintiff  has  collected  as  interest  on  said 
note  the  following  sums  of  money,  to-wit:  October  3, 
1884,  f65.12;  November  4,  1885,  $65.12;  December  12, 
1886, 165.12;  December  — ,  1887,  |65.12;  October  5,  1888, 
165.12;  October  5,  1889,  f65.12;  October  5,  1890,  f65.12; 
total  amount,  1390.72;  that  said  interest  was  and  is  now 
due  and  owing  to  Vilina  Wild  as  owner  of  said  note. 

"The  said  Vilina  Wild  prays  plaintiff's  cause  of  action 
may  be  dismissed,  and  that  the  ownership  of  said  note 
may  be  adjudged  in  the  intervening  defendant,  Vilina 
Wild,  and  that  judgment  may  be  entered  against  the 
plaintiff  herein  for  the  sum  of  f390.72,  with  interest  at 
seven  per  cent  per  annum  on  the  amount  above  stated 
to  have  been  paid  said  plaintiff  from  the  dates  of  pay- 
ment thereof,  and  for  costs  of  suit." 

To  this  the  plaintiff  pleaded  as  follows: 

"And  now  comes  the  said  plaintiff  and  for  answer  to 
the  petition  of  Vilina  Wild,  intervenor  herein,  denies 
each  and  every  allegation  in  said  petition  contained, 
which  does  not  admit  the  allegations  of  the  petition  of 
this  plaintiff  herein  filed  against  the  defendant,  M.  H. 
B,  Sosenbalm,  to  be  true. 

"And  this  plaintiff  further  answering  says  that  the 
said  Vilina  Wild  should  not  recover  as  intervenor  in  the 
cause  for  the  following  good  and  sufficient  reasons,  in 
addition  to  the  allegations  of  ownership  in  the  petition 
of  this  plaintiff  herein  filed: 

"1.  That  the  said  Vilina  Wild  is  not  the  owner  and 
holder  of  said  note  and  is  not  entitled  to  the  proceeds 
thereof,  but  sold  and  assigned  the  same  and  all  her  inter- 
est therein,  sometime  in  the  month  of  March,  1884, 
whereby  her  said  cause  of  intervention  should  abate. 

"2.  That  on  the  18th  day  of  October,  1890,  she  filed  her 
petition  in  the  district  court  of  Washington  county,  Ne- 
braska, against  one  Victor  G.  Lantry,  praying  that  an  ac- 
counting be  had  and  that  answer  was  filed  therein  by 


502  NEBRASKA  REPORTS.  [VOL.  49 


H&lbert  y.  RotenlMtlm. 


sadd  Lantry,  fully  accounting  to  her  for  said  note  and 
the  proceeds  thereof,  which  said  issue  is  now  joined  and 
said  cause  of  action  and  intervention  has  never  been 
withdrawn  from  said  cause,  but  the  issues  thereof  are 
still  pending  in  the  district  court  of  said  county. 

"3.  That  heretofore,  to-wit,  on  the  3d  day  of  January, 
1891,  the  said  Vilina  Wild  brought  her  action  in  the  dis- 
trict court  of  said  county  against  Victor  G.  Lantry  and 
William  II.  EUer,  defendants  in  replevin,  the  object  and 
prayer  of  said  petition  being  for  judgment  against  the 
defendant  for  a  return  of  said  note  and  a  certain  mort- 
gage therewith,  or  for  the  value  thereof  if  the  same  is  not 
returned,  and  for  costs  and  damages  for  its  detentions, 
and  the  said  issues  are  now  pending  in  that  court." 

The  case  at  bar  was  tried  in  the  county  court,  and  from 
a  judgment  there  in  favor  of  Vilina  Wild  was  appealed 
to  the  district  court  of  Washington  county,  wherein  the 
plaintiff  filed  a  petition,  which  was,  in  substance,  the 
same  as  that  filed  in  the  county  court.  Rosenbalm  an- 
swered in  like  effect  as  in  county  court,  and  the  answer 
filed  for  Vilina  Wild  did  not  differ  materially  from  that 
filed  by  her  in  the  county  court,  except  in  the  amount  of 
the  recovery  demanded  being  increased  from  1390.72  to 
f445.84. 

A  motion  was  filed  for  plaintiff  to  strike  from  Vilina 
Wild's  pleading  all  of  paragraph  4  thereof,  which  is  the 
portion  in  which  the  collection  of  the  interest  on  the  note 
by  the  plaintiff  was  stated ;  also  to  strike  from  the  prayer 
all  reference  to  such  interest  or  demand  for  the  recovery 
thereof.  On  hearing,  this  motion  was  overruled  and 
plaintiff  was  given  leave  to  plead.  The  plaintiff  then 
replied  to  Vilina  Wild's  answer,  stating: 

^*This  plaintiff  objects  and  protests  against  the  con- 
sideration of  any  matters  or  allegations  made  in  said 
answer  and  objects  and  protests  against  the  trial  or  hear- 
ing of  auy  of  the  issues  offered  or  tendered  in  said  answer 
for  the  reason  that  this  action  was  instituted  in  the 
county  court  of  Washington  county,   Nebraska,  which 
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said  court  has  a  jurisdiction  limited  to  civil  cases  in  any 
sum  not  exceeding  |1,000,  exclusive  of  costs,  and  the 
amount  in  controversy  in  this  action,  as  claimed  by  the 
said  defendant,  Vilina  Wild,  in  her  answer  and  cross-pe- 
tition, is  more  than  the  sum  of  |1,000,  exclusive  of  costs, 
for  inasmuch  as  the  said  Vilina  Wild,  in  said  answer, 
seeks  to  recover  a  promissory  note  of  the  value  of  |720.63 
with  interest  from  October  5,  1890,  at  nine  per  cent,  and 
the  further  sum  of  |445.84,  with  interest  from  dates  prior 
to  said  October  5,  1890,  at  seven  per  cent,"  and  also  de- 
nied each  and  every  allegation  of  the  third  and  fourth 
paragraphs  of  such  answer,  except  as  to  portions  in  the 
reply  expressly  admitted  and  charged  to  be  true,  and 
further  pleaded: 

"Further  replying  to  said  answer  of  the  defendant 
Vilina  Wild,  this  plaintiff  says: 

"1.  That  this  plaintiff  purchased  said  note,  as  in  his 
petition  alleged,  from  John  S.  Halbert,  and  the  said  John 
S,  Halbert  purchased  the  same  from  Victor  Q.  Lantry, 
the  same  Victor  G.  Lantry  mentioned  and  named  in  the 
third  paragraph  of  the  said  defendant  Vilina  Wild's  an- 
swer; that  said  purchase  was  made  from  said  Victor  O. 

Lantry  by  said  John  S.  Halbert,  on  the  —  day  of , 

1884,  and  the  said  John  S.  Halbert  paid  the  said  Victor 
G.  Lantry  therefor  the  sum  of  f 729.60,  and  the  said  Vic- 
tor G.  Lantry  received  the  same  in  execution  and  dis- 
charge of  the  trust  under  which  he,  the  said  Lantry,  held 
said  note, 

"2.  And  plaintiff  says  that  the  said  money  so  received 
by  said  Victor  G.  Lantry  was  by  said  Victor  G.  Lantry 
applied  in  discharge  of  the  trust  under  which  he,  said 
Lantry,  held  said  note,  and  the  beneficiary  of  said  trust 
received  thereafter  the  full  amount  of  the  proceeds  of 
said  note  so  paid  to  said  Victor  G.  Lantry,  and  thereby 
acquiesced  in  and  ratified  the  sale  of  said  note  by  said 
Victor  G.  Lantry. 

"3.  Plaintiff  further  says  that  at  the  time  said  Victor 
G.  Lantry  sold  said  note  said  Lantry  was  the  trustee 
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holding  the  same  for  the  said  Vilina  Wild  as  the  pos- 
sessor of  the  legal  title,  and  for  one  M.  B.  Wild,  the  hus- 
band of  Vilina  Wild,  as  the  owner  of  the  equitable  title 
to  said  note,  one  or  both,  this  plaintiff  is  not  informed 
and  cannot  positively  state  which, 

«4.  That  the  said  Vilina  Wild  and  the  said  M.  B.  WUd, 
the  owners  of  the  legal  and  equitable  title  respectively  to 
said  note,  have  acquiesced  in  the  sale  of  the  same  by  re- 
ceiving the  proceeds  thereof  from  the  said  Victor  G. 
Lantry  and  by  failing  for  all  time  since  the  sale  of  said 
note  by  the  said  Victor  G.  Lantry  to  John  S.  Halbert  on 
the  day  aforesaid,  to  make  any  objections  whatsoevtf 
thereto,  to  demand  the  payment  of  any  of  the  interest 
from  the  maker  thereof,  or  from  this  plaintiff,  or  the  said 
John  S.  Halbert,  or  the  said  Victor  G.  Lantry,  the  said 
Vilina  Wild  and  the  said  M.  B.  Wild,  each  and  both  of 
them,  during  all  of  said  time,  since  the  assignment  of 
said  note  to  said  John  S.  Halbert,  well  knowing  of  said 
assignment  thereof  and  well  knowing  that  the  maker  of 
said  note,  the  defendant  M.  H.  B.  Bosenbalm,  was  able 
to  pay  the  same  when  due  and  that  the  same  was  well 
secured  by  a  mortgage  upon  real  estate,  and  notwith- 
standing that  fact  have  never  demanded  any  payment  of 
said  note  or  the  interest  thereon  or  any  part  thereof, 
either  from  the  maker  of  said  note  or  from  this  plaintiff, 
and  by  virtue  of  said  laches  and  delay,  the  said  Vilina 
Wild  is  estopped  to  assert  any  claims  whatsoever  against 
this  plaintiff,  either  to  said  note  or  to  the  money  which 
this  plaintiff  has  collected  thereon. 

"5.  That  by  virtue  of  the  facts  aforesaid,  and  by  virtue 
of  the  further  fact  that  the  said  Victor  G.  Lantry  was  the 
trustee  of  the  defendant  Vilina  G.  Wild  and  of  the  said 
M.  B.  Wild,  he,  the  said  Lantry,  had  authority  to  collect 
the  said  note  and  to  indorse  the  same  and  receive  the  pro- 
ceeds thereof,  and  the  said  Victor  G.  Lantrj'  did  so  col- 
lect said  note  and  receive  the  proceeds  thereof  for  the 
use,  behoof,  and  benefit  of  the  owner  thereof. 

"6,  That  though  said  note  was  made  payable  to  the 
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said  Vilina  Wild,  the  said  Vilina  Wild  was  not  the  real 
party  in  interest  therein,  and  was  not  in  her  own  right 
or  person  entitled  to  the  proceeds  of  said  note,  and  did 
not  actually  own  the  same,  but  that  the  real  owner 
thereof  was  the  said  M.  B.  Wild,  and  that  said  note  was 
made  payable  to  said  Vilina  Wild  because  the  same  wart 
secured  by  a  mortgage  upon  real  estate  in  Washington 
county,  Nebraska,  and  in  recording  said  mortgage  the 
record  and  description  of  the  said  note  would  necessarily 
appear  upon  the  records  in  the  county  clerk's  office  of 
Washington  county,  Nebraska;  that  at  the  time  the  said 
M.  B.  Wild  was  insolvent  and  unable  to  pay  his  debts, 
and  a  number  of  his,  said  M.  B.  Wild's,  creditors  had 
obtained  judgment  against  said  M.  B.  Wild  in  the  courts 
of  Washington  county,  Nebraska,  and  were  instituting 
supplementary  proceedings  for  the  purpose  of  satisfying 
their  said  judgments,  executions  on  said  judgments  hav- 
ing been  returned  ^no  property  found,'  and  for  and  on  ac- 
count of  these  facts,  the  said  note  was  made  payable  to 
the  said  Vilina  Wild,  the  wife  of  the  said  M.  B.  Wild,  in 
order  to  prevent  said  M.  B.  Wild's  creditors  from  know- 
ing that  he,  the  said  M.  B.  Wild,  owned  said  note  or  had 
any  interest  therein;  that  said  note  never  was  the  actual 
property  of  the  said  Vilina  Wild,  nor  the  proceeds 
thereof  nor  the  money  called  for  by  the  same,  but  the 
same  belonged  to  the  said  M.  B.  Wild,  the  husband  of  tlie 
said  Vilina  Wild;  that  said  Vilina  Wild,  at  the  time  said 
note  was  taken,  well  knew  that  the  reason  and  purpose 
of  taking  the  same  in  her  own  name  was  as  hereinbefore 
stated,  and  that  the  said  M,  B.  Wild  was  the  real  owner 
thereof  and  that  she  was  by  law  charged  with  the  trust 
of  accounting  to  him  for  the  full  amount  thereof,  and  the 
plaintiff  says  that  the  full  amount  of  said  note  has  been 
received  and  appropriated  by  said  M.  B.  Wild;  that  the 
defendant  Vilina  Wild  fully  acquiesced  therein  and  that 
she  is  estopped  to  set  up  any  title  to  the  same  against 
this  plaintiff  or  charge  this  plaintiff  with  the  amount  of 
said  note  or  any  sum  collected  thereon  by  reason  of  the 
matters  and  facts  hereinbefore  stated." 
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To  this  counsel  for  intervenor  interposed  a  motion  to 
strike  out  all  except  the  second  defense,  which  was  the 
general  denial,  for  the  reason  that  they  presented  new  is- 
sues not  raised  and  tried  in  the  county  court.  This  mo- 
tion was  overruled.  In  a  trial  of  the  issues  to  the  court 
and  a  jury  there  was  a  verdict  and  judgment  for  the  in- 
tervenor, and  the  plaintiff  has  prosecuted  error  proceed- 
ings to  this  court. 

At  the  inception  of  the  trial  of  the  case  in  the  district 
court  the  plaintiff  requested  the  separation  of  the  wit- 
nesses and  also  their  exclusion  from  the  court  room, 
which  request  was  denied.  It  is  urged  that  in  this  there 
was  error.  It  was  a  matter  within  the  discretion  of  the 
trial  court;  the  litigant  was  not  entitled  to  it  as  a  matter 
of  right.  (Bwfkld  v.  State,  15  Neb.,  484.)  There  was  no 
abuse  of  discretion  in  refusing  the  request  which  calls 
for  a  reversal  of  the  judgment. 

It  was  assigned  for  error  that  the  verdict  was  not  sus- 
tained by  the  evidence.  We  have  carefully  examined 
and  considered  the  evidence.  It  is  conflicting  as  to  the 
points  in  the  case  necessarily  passed  upon  by  the  jury  in 
arriving  at  a  verdict,  but  sufficient  to  support  it,  hence 
this  assignment  is  of  no  avail. 

It  is  argued  that  the  cause  of  action  stated  in  Vilina 
Wild's  answer  was  barred  by  the  statute  of  limitations. 
By  reference  to  the  statement  of  the  pleadings  herein, 
in  the  county  court,  it  will  be  seen  that  the  plea  of  the  bar 
of  the  statute  of  limitations  was  not  interposed  in  that 
court,  either  by  demurrer  or  answer.  The  case  being  on 
appeal  from  the  county  to  the  district  court,  the  issues 
for  trial  in  the  appellate  court  could  not  be  different 
from  those  presented  and  tried  in  the  county  court  unless 
some  new  matters  had  arisen  since  the  trial,  such  as  pay- 
ment, release,  etc.  {Fuller  v.  Schroed^r,  20  Neb.,  631.)  It 
is  true,  as  we  have  before  stated,  that  the  judges  of  the 
district  court  overruled  a  motion  to  strike  from  the  plain- 
tiff's plea  to  Vilina  Wild's  answer  the  portions  of  it  un- 
der which  we  presume  it  is  claimed  the  bar  of  the  statute 
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was  stated,  but,  subsequently,  the  court  refused  to  give  to 
the  jury,  in  the  charge,  an  instruction  on  the  subject  of 
the  statute  of  limitations  and  its  effect  upon  the  rights  of 
Vilina  Wild  to  recover  in  the  action,  as  prepared  and  re- 
quested on  behalf  of  the  plaintiff,  and  wholly  ignored  in 
the  instructions  to  the  jury  the  matter  of  the  statute  of 
limitations  as  applicable  in  the  case,  thus  clearly  indicat- 
ing that  it  was  not  considered  as  of  the  issues,  and  we  ap- 
prove of  the  action  of  the  trial  court  in  this  particular, 
hence  the  effect  of  the  statute  of  limitations  as  an  issue 
need  not  now  be  considered. 

In  regard  to  the  question  of  whether  or  not  the  inter- 
venor  had  lost  the  right  to  the  relief  claimed  through 
laches  we  will  say  that,  in  view  of  all  the  facts  and  cir- 
cumstances adduced  in  evidence  bearing  upon  this  sub- 
ject, it  was  within  the  province  of  the  jury  to  determine 
it,  and  it  was  properly  submitted  by  an  instruction.  The 
jury  settled  it  on  conflicting  evidence  which  was  suf- 
ficient to  support  the  finding,  hence  it  will  not  be  dis- 
turbed. 

Before  pleading  to  the  answer  of  Vilina  Wild  the 
plaintiff  moved  the  court  to  strike  from  her  answer  all 
of  paragraph  4  thereof,  which  contained  the  allegations 
in  regard  to  the  collection  by  plaintiff  of  interest  whicli 
accrued  annually  on  the  note,  and  also  to  strike  from  the 
prayer  of  her  answer  all  the  portion  in  which  demand 
was  made  for  the  recovery  of  such  amounts  of  interest. 
This  motion  was  overruled,  and,  under  an  assignment  of 
error  as  to  such  action,  it  is  argued  that  the  intervenor 
could  not  claim  ownership  of  the  note  and  recovery  of 
interest  thereon,  which  had,  prior  to  the  commencement 
of  this  action,  been  collected  by  the  plaintiff.  As  we 
read  and  understand  the  answer  of  the  intervenor,  it 
denies  plaintiff's  ownership  of  the  note;  denies  that  the 
intervenor  ever  indorsed  or  transferred  it;  asserts  her 
ownership  and  the  collection  by  plaintiff  of  the  interest 
installments  and  their  appropriation  by  him.  The  case 
seems  to  have  been  presented  by  the  attorneys  for  inter- 
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venop,  and  the  trial  proceeded  at  all  times  on  the  theoi7 
that  Vilina  Wild  had  been  the  owner  of  the  note  and  en- 
titled to  the  interest,  which,  at  any  time,  by  its  terms, 
became  due,  and  her  consequent  right  to  recover  it,  and 
any  sums  of  it  collected  and  appropriated  by  any  person 
without  authority  so  to  do.  It  is  alleged  by  counsel  for 
plaintiff  that  the  cause  of  action,  if  one  for  conversion, 
accrued  when  the  note  was  appropriated  by  plaintiff  and 
that  the  interest  payments  were  but  subsidiary  to  the 
notes  and  incidental,  and  the  action  for  the  recovery  of 
the  note  necessarily  one  and  indivisible,  in  which  there 
might  be  a  recovery  of  the  value  of  the  note  as  of  the  time 
of  the  conversion,  but  not  for  any  interest  which,  by  the 
terms  of  the  instrument,  had  become  due  and  been  col- 
lected by  the  party  in  possession  of  the  note*  The  gen- 
eral rule  is,  no  doubt,  that  in  an  action  for  the  conversion 
of  a  promissory  note  the  measure  of  damages  is  the 
value  of  the  note  at  the  time  of  appropriation,  with  inter- 
est thereon.  But  here  we  have  a  case  in  which  the  party 
in  possession  of  a  note  which  provides  for  the  payment 
of  interest  installments  during  the  life  of  the  note  and 
before  its  maturity,  who,  after  the  debt  was  due,  came 
into  court  to  recover  the  amount  thereof  from  the  maker 
of  the  note,  also  the  original  payee  who  intervenes  and 
claims  ownership  of  the  note  in  suit,  and  prays  a  recovery 
of  sums  of  interest  collected  when  due  by  the  party  in  pos- 
session of  the  note,  and  who  at  no  time,  according  to  the 
finding  of  the  jury,  was  owner  of  the  instrument  and  con- 
sequently not  entitled  to  the  interest  The  interest  pay- 
ments, it  is  true,  were  provided  for  by  and  in  the  note, 
but  they  were  to  be  made  at  definitely  designated  dates, 
the  amounts  so  outlined  as  to  be  ascertainable  by  slight 
computations,  and  the  payment  of  each  not  in  any  man- 
ner or  degree  connected  with  the  final  payment  of  the 
principal,  certainly  not  as  to  time,  and  not  necessarily  as 
to  the  person  to  whom  it  must  be  made,  as  it  was  possi- 
ble that  this  might  be  different  as  to  each  payment  of  in- 
terest, if  the  ownership  at  each  time  was  in  a  different 
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person.  To  say  that  the  intervenor  should  recover  but 
the  face  value  of  the  note  at  the  time  of  the  conversion, 
with  interest  allowed  by  law  to  date  of  verdict  or  pay- 
ment, would  not  be  exact  justice  between  the  parties. 
The  amount  of  damages  to  the  intervenor  is  ascertained 
and  measured  by  the  evidence.  The  plaintiff,  when  he 
made  collections  of  interest,  was  not  the  owner  of  the 
note;  he  had  no  right  to  them  and  his  retention  and  use 
of  them  were  direct  wrongs,  as  against  the  rights  of  the 
intervenor.  Justice  in  the  case  would  seem  to  demand 
that  the  intervenor  be  allowed  a  recovery  in  the  amount 
of  the  value  of  the  note,  if  asked,  together  with  such  inter- 
est as  had  been  collected  by  plaintiff,  or  for  the  aggre- 
gate sum  of  the  installments  of  interest  collected  without 
including  the  value  of  the  note  if  she  desired  to  recover, 
as  she  signified  in  her  pleading  herein  that  she  did.  In 
an  action  to  recover  for  the  conversion  of  corporate  stock 
(see  Hubhell  v.  Blandy,  49  N.  W.  Rep.  [Mich.],  502)  it  was 
held:  "In  such  case  the  bailor  may  recover  the  value  of 
the  stock  at  the  time  of  conversion,  with  all  dividends 
paid  from  the  time  of  delivery,  together  with  interest  on 
the  value  of  the  stock  from  date  of  conversion,  and  on  the 
dividends  from  date  of  respective  payments.*'  {Bank  of 
Montgomery  v.  ReesCj  26  Pa.  St,  143;  Morris  v.  Cobum^  9 
S.  W.  Eep.  [Tex.],  345.) 

It  is  claimed  that  the  trial  court  erred  In  excluding 
certain  evidence  offered  on  behalf  of  plaintiffs.  One  con- 
tention is  that  M.  B.  Wild,  the  husband  of  the  intervenor, 
made  a  trade  out  of  which  arose  an  indebtedness  in  his 
favor  which  was  evidenced  by  the  note  herein  involved; 
that  it  belonged  to  him  and  was  made  payable  to  his 
wife,  the  intervenor,  as  payee,  pursuant  to  his  directions, 
and  to  induce  his  creditors,  who  were  numerous  and 
clamorous,  to  believe  that  it  was  her  note.  It  is  further 
asserted  that  evidence  of  the  facts  just  outlined  was  com- 
petent on  the  issue  of  whether  the  intervenor  did  indorse 
the  note,  as  alleged;  that  it  would  tend  to  support  t\w 
allegations  that  she  did  so,  for  the  reason  that  it  would 
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tend  to  show  that  she  had  no  real  interest  at  stake,  and 
hence  would  more  readily  indorse  the  note  than  if  such 
action  effected  a  transfer  of  her  actual  ownership  of  the 
instrument.  The  portion  of  the  record  to  which  we  are 
referred  as  showing  this  alleged  error  is  as  follows: 

Q.  Will  you  state,  please,  the  reason  why  the  note  was 
taken  payable  to  Vilina  Wild? 

A,  Why,  the  sheriff  was  after  Milt  pretty  lively,  and  he 
put  it  in  her  name. 

Objected  to,  as  irrelevant,  incompetent,  and  imma- 
terial.    Objection  sustained,  and  plaintiff  excepts. 

Mr.  Offutt:  I  offer  to  show  by  this  witness  that  at  the 
time  the  note  was  taken,  to-wit,  on  October  5,  1885,  it 
was  given  in  consideration  for  property,  the  whole  equi- 
table and  beneficial  title  to  which  was  in  Milton  B.  Wild, 
the  person  who  afterwards  received  credit  for  the  note, 
and  that  the  note  was  made  payable  to  the  wife,  Vilina 
Wild,  because  at  that  time,  to-wit,  on  the  date  that  the 
note  was  executed,  Milton  B.  Wild  was  insolvent  and  be- 
ing pursued  by  his  creditors,  by  creditors'  bills  and  bills 
of  discovery,  and  that  inasmuch  as  this  note  was  to  be 
secured  by  a  mortgage  and  would  appear  of  record,  the 
legal  title  is  taken  in  Vilina  Wild  while  the  beneficial 
ownership  was  conceded  to  be  in  Milton  B.  Wild. 

Objected  to,  as  irrelevant,  incompetent,  and  imma- 
terial.    Objection  sustained,  and  plaintiff  excepts* 

If  the  offered  evidence,  or  any  part  of  it,  was  competent 
and  should  have  been  admitted,  which  we  do  not  decide, 
it  was,  according  to  the  argument  here,  such  of  it  as 
tended  to  establish  that  the  real  owner  of  the  note  was 
Milton  B.  Wild,  and  that  his  wife,  to  whom  it  ran  in 
terms,  had  no  interest  therein.  By  a  glance  at  the  ques- 
tion and  answer  which  immediately  preceded  the  offer, 
and  which  we  have  just  quoted,  it  will  be  noticed  that  it 
appears  that  the  note  was  made  to  the  intervenor  simply 
because  "the  sheriff  was  after  Milt  pretty  lively."  No 
motion  was  made  to  strike  this  out  of  the  record  and  it 
stood  as  evidence.  Immediately  preceding  it  appears  the 
following: 
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Q.  Were  you  present  at  the  time  this  note  of  October 
5,  1883,  was  executed? 

A.  Why,  yes;  it  was  executed  at  my  office. 

Q.  Who  else  was  present  at  the  time? 

A.  I  don't  recall  now;  it  was  one  of  Milt's  deals,  and  I 
think  I  drew  up  the  mortgages. 

Q.  Do  you  know  whether  Vilina  Wild  wag  present  or 
not? 

A.  Why,  no,  she  was  not  there. 

Q.  What  was  done  with  the  note  immediately  after  it 
was  executed  or  signed  by  Bosenbalm? 

Objected  to,  as  having  been  gone  over. 

Q.  From  that  time  until  the  time  it  was  indorsed,  as 
you  stated,  by  Mrs.  Wild? 

A.  Oh,  I  put  it  in  Milt's  package.  He  had  a  package  of 
notes  there  at  that  time. 

Q.  You  may  state  whether  it  went  out  of  your  office  in 
the  meantime  or  not.  Did  it  go  out  of  your  office  from  the 
time  it  was  executed  until  the  time  that  the  indorsement 
was  made? 

A.  Never. 

Q.  Did  Vilina  Wild  see  the  note  from  the  time  that  the 
note  was  executed  until  the  time  that  the  indorsement 
was  made? 

A.  Why,  she  had  no  knowledge  of  the  note  and  never 
saw  it. 

There  was  other  evidence  given  by  this  witness,  which 
was  to  the  effect  that  Milton  B.  Wild,  and  not  the  inter- 
venor,  was  the  owner  of  the  note;  that  "there  was  nothing 
peculiar  about  this  other  than  about  other  notes,  besides 
this, — taken  in  her  name,  but  always  for  Milt's  benefit." 
There  was  also  evidence  that  the  transaction  from  which 
sprung  this  note  was  a  trade  of  Milton  B.  Wild's,  and  with 
which  the  intervenor  had  no  concern,  and  in  which  she 
took  no  part;  hence,  if  any  error  in  the  exclusion  of  the 
offered  evidence,  it  was  without  prejudice.  (Green  t?.  Hugh- 
in  Hchool  Tovrmhip,  59  N.  W.  Rep.  [S.  Dak.],  224;  Barber 
r.  Jamcsy  31  Atl.  Rep.  [R.  I.],  264;  Schwartz  v.  Karlovskify 
51  111.  App.,  371.) 
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It  follows  from  the  conclusions  reached  herein  on  the 
questions  presented  and  discussed  that  the  judgment  of 
the  district  court  must  be 

Affibmbd. 


B.  J.  BOSBCnEtANS,  SHBBIFF,  v.  MARaARBT  I.  ASAT. 

FiLBD  OcTOBfeB  22, 1896.    No.  6798. 

L  Beplavln:  Damages:  Plbadinq.  In  replevin  special  damages  mast 
be  pleaded  by  the  plaintiff  or  they  cannot  be  recovered. 

2. :  :  .    Held,  That  the  petiUon  Is  sufficient,  after 

Judgment,  to  sustain  the  findings. 

8. : ,    Damages  held  not  excessive. 

4.  Beview:  Aftidayits:  Bill  of  Exceptions.  Affidavits  used  at  a  hear- 
ing of  a  motion  for  a  new  trial  cannot  be  considered  in  the  su- 
preme court  in  error  proceedings  unless  made  a  part  of  the  record 
by  a  bill  of  exceptions. 

Ebbob  from  the  district  court  of  Sheridan  county. 
Tried  below  before  Babtow,  J. 

C.  Patteraoriy  W.  W.  Wood^  and  Stewart  d  Munger^  for 
plaintiff  in  error. 

Thomas  L.  Bedlofiy  contrcu 

NOBVAL,  J. 

This  is  an  action  to  recover  the  possession  of  certain 
personal  property.  The  petition  contains  the  usual  alle- 
gations in  replevin,  and  prays  damages  for  the  unlawful 
detention  and  for  the  loss  and  injury  to  the  property. 
The  answer  consists  of  a  general  denial.  There  was  a 
trial  to  the  court,  with  findings  and  judgment  for  the 
plaintiff,  her  damages  being  assessed  at  $500.  Upon  a 
motion  for  a  new  trial  a  remittitur  for  ?250  was  required 
to  be,  and  was,  filed  by  plaintiff  as  a  condition  of  sustain- 
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ing  the  judgment,  for  a  like  sum.     The  defendant  prose- 
cutes error. 

Three  grounds  are  relied  upon  for  a  reversal  of  the 
judgment:  1.  The  .findings  are  contrary  to  the  evidence. 
2.  The  damages  are  excessive.  3.  There  was  error  in  not 
granting  a  new  trial  because  of  newly  discovered  evi- 
dence. 

Margaret  I.  Asay,  the  plaintiff  below,  was  the  owner  of 
a  quantity  of  personal  property,  consisting  of  seven  or 
eight  wagon  loads  of  household  goods,  furniture,  pictures, 
books,  bric-a-brac,  etc.  In  April,  1891,  she  caused  the 
same  to  be  carefully  and  securely  packed  in  strong 
wooden  boxes  at  Pine  Ridge  Agency,  and  transported 
thence  by  teams  to  Gordon  for  shipment  to  Illinois. 
While  at  Gordon  the  goods  were  attached  as  the  property 
of  J.  F.  Asay  by  the  defendant  as  sheriff.  The  next  day 
plaintiff  recovered  possession  by  a  writ  of  replevin,  and 
on  the  same  day  the  defendant  seized  the  goods  under 
other  attachments,  issued  against  said  J.  F.  Asay.  Nine 
days  later  plaintiff  instituted  this  action,  obtaining  pos- 
session,  it  is  claimed,  of  only  a  portion  of  the  property 
attached,  and  that  in  a  badly  damaged  condition.  What- 
ever goods  were  taken  under  the  second  replevin  writ 
were  shipped  by  rail  from  Gordon,  this  state,  to  Oregon, 
Illinois,  where  plaintiff  received  them.  When  they 
reached  the  said  place  a  considerable  part  was  missing, 
and  numerous  articles  were  injured.  But  it  is  insisted 
that  there  is  no  testimony  to  show  that  the  loss  and  in- 
jury occurred  while  the  goods  were  in  defendant's  pos- 
session, but  that  the  same  may  have  happened  while  being 
transported  on  the  cars,  or  by  wagon  from  Pine  Ridge 
Agency  to  Gordon.  The  evidence  shows  that  the  goods 
were  packed  with  unusual  care,  under  the  personal  super- 
vision of  the  plaintiff,  the  boxes  were  bound  with  wire, 
and  that  it  was  impossible  that  any  part  could  have  been 
abstracted  or  injured  while  en  route  to  Gordon,  since 
none  of  the  boxes  were  missing  or  had  been  opened.  After 
the  attachments  were  levied,  and  while  the  goods  were  in 
37 
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defendant's  possession,  the  boxes  were  broken  open  and 
contents  removed,  and  a  portion  put  back  therein  in  a 
haphazard  manner.  When  plaintiff  obtained  possession 
by  virtue  of  the  writ  of  replevin  it  was  found  that  many 
of  the  articles  were  broken  and  damaged,  and  otliers  miss- 
ing. Those  recovered  were  reboxed  and  placed  on  the 
cars,  Jules  Ecofey  accompanying  them  to  Oregon,  Illinois. 
He  testified  that  the  boxes  had  not  been  opened  or  injured 
from  the  time  they  were  shipped  from  Gordon  until  they 
reached  plaintiff's  home,  near  Oregon.  The  defendant 
admitted  when  upon  the  witness  stand  that  he  opened  all 
the  boxes  but  one  or  two,  and  invoiced  the  goods.  The 
testimony  is  ample  to  show  that  the  loss  and  injury  oc- 
curred while  the  goods  were  in  defendant's  custody.  This 
was  sufficient.  It  was  not  necessary  to  show  that  the 
sheriff  personally  abstracted,  or  made  way  with,  or  in- 
jured the  goods.  If  they  were  stolen  or  damaged  while 
under  his  control,  he  is  responsible  to  plaintiff  therefor. 

There  is  no  finding,  although  the  evidence  would  have 
justified  one,  assessing  damages  for  the  value  of  the  prop 
erty  lost,  stolen,  or  wholly  destroyed.  The  court  merely 
assessed  damages  for  unlawful  detention.  Therefore,  in 
determining  whether  the  damages  allowed  are  excessive, 
we  must  leave  out  of  consideration  the  articles  that  were 
lost  or  destroyed.  It  is  insisted  that  under  the  pleadings 
no  recovery  can  be  had  for  injury  to  the  goods,  because 
special  damages  are  not  pleaded  by  the  plaintiff.  In  re- 
plevin, special  damages  resulting  in  injury  to  property 
while  in  defendant's  possession  must  be  specially  averred. 
(Whitney  v.  Levorij  34  Neb.,  443.)  The  amended  petition 
alleges  "that  during  the  time  the  said  goods  were  in  the 
possession  and  under  the  control  of  the  defendant,  the 
articles  of  said  goods  described  in  Exhibit  C,  which  is 
hereto  attached  and  made  a  part  of  this  petition,  were 
damaged  and  destroyed  without  the  consent  of  plaintiff, 
as  stated  in  said  exhibit,  to  the  amount  set  opposite  each 
article  in  said  exhibit,  and,  in  the  aggregate,  to  the 
amount  of  |1,840,  to  plaintiff's  damages  in  the  sum  of 
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f  1,840."  The  exhibit  referred  to  is  attached  to  the  plead- 
ing. The  above  averment,  after  judgment,  is  sufficient  to 
sustain  a  finding  for  damages  resulting  from  injury  to 
the  property.  An  examination  of  the  testimony  shows 
that  the  depreciation  in  the  value  of  the  property  from 
breakage  alone  exceeds  the  sum  of  |250,  the  amount  of 
the  judgment,  after  the  filing  of  the  remittitur;  hence  a 
reversal  cannot  be  had  on  the  ground  that  the  damages 
are  excessive. 

Attached  to  the  motion  for  a  new  trial  are  several  affi- 
davits relating  to  evidence  discovered  since  the  trial,  but 
these  affidavits  are  of  no  avail  here,  since  they  are  not 
embodied  in  the  bill  of  exceptions.  (Credit  Fonder  of 
America  v.  Boyrs,  8  Neb.,  34;  Walker  v.  Lvtz,  14  Neb.,  274; 
Tessier  i\  Crmrley^  16  Neb.,  372;  Vallindingham  v.  Scott ^  30 
Neb.,  187.)    The  judgment  is 

Affuimed. 
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George  L.  Barney  v.  State  of  Nebraska. 

Filed  October  22,  1896.    No.  8497.  ^  ,,, 

W   olft 
00    IB 

1.  Jury:  Dibcharge  op  Panel.    A  district  Judge  may,  for  any  lawlul    ^  ®* 

cause,  discharge  a  regular  panel  of  the  petit  Jury  and  direct  the    ^  173^ 

sheriff  to  call  other  Jurors  to  take  its  place.  «»  374| 

2. :  Cause  for  Discharge.    The  fact  that  the  Jury  was  illegally 

drawn  is  a  sufficient  cause  for  discharging  it  from  service. 


: .  The  fact  that  all,  or  nearly  all,  Jurors  upoa  the  regu- 
lar panel  are  disqualified  from  sitting  in  any  case  remaining  to  be 
tried  at  the  term  is.  a  sufficient  cause  for  discharging  the  panel. 


4.  :    Special   Venire.     The   provisions  of  section   465a  of  the 

Criminal  Code  are  not  exclusive  but  are  to  be  construed  in  oonnee^ 
tion  with  section  664  of  the  Civil  Code. 

6. : .    Therefore,  when  the  causes  exist  which  authorize  the 

court  to  order  a  special  venire  under  section  465a  of  the  Criminal 
Code,  the  court  may,  instead  of  so  doing,  in  its  discretion,  the  regu- 
lar panel  being  disqualified  from  sitting  in  other  cases  during  the 
term,  discharge  that  panel  and  direct  a  new  Jury  to  be  drawn  under 
the  provisions  of  section  664. 
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i. : :  RtTLB  OF  CouBT.    A  rule  of  court  Is  an  order  made  by 

a  court  haying  competent  jurisdiction,  and  therefore  under  section 
8,  chapter  5,  Compiled  Statutes,  in  a  district  where  there  are  two 
district  judges  the  court*ma7,  by  special  order,  direct  a  jury  of  less 
than  forty-eight  to  be  drawn,  such  special  order  being  a  "rule" 
within  the  meaning  of  that  section. 

7.  Information:  Names  of  Witne*="'^s:  Indorsement.  Permitting 
names  of  witnesses  to  be  indorsed  on  an  information  after  the  In- 
formation is  filed  is  a  matter  resting  within  the  discretion  of  th3 
trial  court,  and  notwithstanding  a  general  rule  of  court  requiring 
such  names  to  be  indorsed  within  twenty-four  hours  after  their 
discovery,  a  judgment  will  not  be  reversed  where  the  application 
to  indorse  the  names  was  not  made  until  a  later  time,  provided 
no  prejudice  to  the  accused  resulted. 

8. : : :  Review.  The  accused  having  made  no  motion 

for  a  postponement  of  the  trial  because  of  the  indorsement  of  such 
additional  names,  no  prejudice  will  be  presumed. 

9.  Criminal  Law:  Instbuctions.  In  a  criminal  case  it  is  not  erroneous 
to  direct  the  jury  that  its  oath  imposes  upon  it  no  obligation  to 
doubt,  where  no  doubt  would  have  existed  if  no  oath  had  been  ad- 
ministered.    {Spies  V.  People,  122  111.,  1,  followed.) 

10. :  Sentence:  Clemency.  Where  no  error  appears  in  the  rec- 
ord of  a  criminal  case  and  the  sentence  imposed  is  one  warranted 
by  the  statute,  it  will  not  be  reduced  by  this  court  because  of  ap- 
parent undue  severity.  To  so  reduce  it  would  in  such  case  be  an 
act  of  clemency  and  not  a  judicial  review  of  the  trial,  end  the  ex- 
ercise of  such  clemency  is  a  power  reposed  by  the  constitution  in 
the  governor  and  not  in  this  court. 

11.  Larceny.    Evidence  held  to  sustain  the  verdict. 

Error  to  the  district  court  for  Holt  county.  Tried 
below  before  Westover,  J. 

R.  R,  Dickson,  for  plaintiff  in  error. 

A.  S.  Churchill,  Attorney  Oeneral,  and  Oeorge  A.  Daffj 
Deputy  Attorney  Oeneral,  for  the  state. 

Irvine,  C. 

The  plaintiff  in  error  was  informed  against  in  the  dis- 
trict court  of  Holt  county  for  stealing  four  steers,  the 
property  of  George  Sinlinger.  He  was  convicted  and 
sentenced  to  imprisonment  in  the  penitentiary  for  six 
years.  He  brings  the  case  here  for  review,  assigning 
numerous  errors. 
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Several  of  the  assignments  relate  to  the  legality  of  the 
jurj'  by  which  the  plaintiff  was  tried.  The  record  dis- 
closes that  on  the  4th  day  of  April,  1896,  the  court  dis- 
charged the  regular  panel  of  the  petit  jury  for  the  reason 
that  it  had  been  illegally  drawn,  and  forthwith  ordered 
the  sheriff  to  summon  twenty-four  good  and  lawful  men 
haying  the  qualifications  of  jurors  to  serve  as  petit  jurors 
for  the  remainder  of  the  term.  Subsequently,  on  the  18th 
day  of  April,  an  order  was  entered  reciting  that  it  having 
been  suggested  to  the  court  by  the  county  attorney  and 
other  members  of  the  bar  that  this  special  panel,  having 
been  drawn  from  for  the  trial  of  the  case  of  the  state 
against  Fanton  and  the  case  of  the  state  against  Dunham, 
and  Barney  and  Dunham  being  informed  against  to- 
gether and  the  evidence  against  the  two  being  largely 
the  same,  from  such  information  and  the  judge's  personal 
knowledge  of  the  facts,  the  members  of  that  panel  were 
disqualified  from  sitting  in  the  trial  of  the  remaining 
cases  or  any  other  case  to  be  tried  at  the  term,  it  was  or- 
dered that  the  panel  be  discharged.  The  same  day  an 
order  was  entered  directing  the  sheriff  to  summon 
twenty-four  other  good  and  lawful  men  to  serve  as  jurors 
until  discharged.  In  short,  the  record  discloses  that  the 
regular  panel  w^as  discharged  because  not  lawfully 
drawn.  A  new  jury  was  summoned  by  the  sheriff  and 
this  one  discharged  because  its  members  were  disquali- 
fied from  sitting  on  any  of  the  cases  remaining  to  be 
tried  at  that  term  of  court;  and  a  third  jury  was  sum- 
moned by  the  sheriff.  The  plaintiff  in  error  did  not 
object  or  except  to  the  first  order  discharging  the  regu- 
lar panel.  He  did,  how^ever,  move  to  quash  the  sec- 
ond panel,  because  the  first  had  been  unlawfully  dis- 
charged, and  he  moved  to  quash  the  third  panel,  by 
which  he  was  tried,  because  of  irregularity  in  the  prior 
proceedings  and  because  it  had  not  been  drawn  according 
to  law.  Preliminary  to  his  first  motion,  he  sought  to  cor- 
rect the  record  by  having  it  show  that  while  Dunham  had 
moved  to  quash  the  first  regular  panel,  this  motion  had 
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been  withdrawn  and  the  court  quashed  it  on  its  own  mo- 
tion, no  objection  thereto  being  then  pending.  The  court 
overruled  this  motion  to  correct  the  record.  Conceding 
that  the  control  of  its  records  by  a  court  may  be  reviewed 
by  appellate  procedure,  we  cannot  review  this  action,  for 
the  reason  that  the  evidence  on  which  the  court  acted  in 
refusing  to  change  the  record  does  not  here  appear  by  bill 
of  exceptions  or  by  any  other  authenticated  record. 
Nearly  all  the  other  questions  suggested  by  this  some- 
what complicated  procedure  are  not  open  to  review  for 
the  same  reason.  The  motions  by  which  the  questions 
were  raised  in  the  trial  court  were  supported  by  affidavits, 
which  are  not  preserved  by  any  bill  of  exceptions.  The 
rule  is  so  well  settled  that  we  should  never  be  again  re- 
quired to  announce  it,  that  in  order  to  make  affidavits 
used  on  the  hearing  of  a  motion  a  part  of  the  record  in 
such  manner  as  to  permit  this  court  to  consider  them, 
they  must  be  embodied  in  a  bill  of  exceptions. 

In  this  state  of  the  ease  we  have  presented  merely  the 
pow^er  of  the  court  to  discharge  the  regular  panel  if  ille- 
gally drawn,  its  power  to  order  the  sheriff  to  summon  a 
new  jury,  its  power  to  discharge  that  jury  when  it  appears 
that  the  men  composing  it  are  disqualified  from  further 
sitting  during  the  term,  and  its  power  to  then  direct  the 
sheriff  to  call  a  third  jury.  The  statutes  applicable  to 
the  subject  are  section  664  of  the  Code  of  Civil  Procedure 
and  section  4650  of  the  CMminal  Code.  The  latter  section 
was  passed  as  an  independent  act  in  1881,  and  is  the  later 
expression  of  the  legislature.  These  sections  are  as  fol- 
lows: 

"Sec.  664.  Whenever  the  proper  officers  fail  to  summon 
a  grand  or  petit  jury,  or  when  all  the  persons  summoned 
as  grand  or  petit  jurors  do  not  appear  before  the  district 
courts,  or  whenever  at  any  general  or  special  term,  or  at 
any  period  of  a  term,  for  any  cause  there  is  no  panel  of 
grand  jurors  or  petit  jurors,  or  the  panel  is  not  complete, 
said  court  may  order  the  sheriff,  deputy  sheriff,  or  coroner 
to  summon  without  delay  good  and  lawful  men,  having 
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the  qualifleations  of  jurors,  and  e^ch  person  summoned 
shall  forthwith  appear  before  the  court,  and  if  competent, 
shall  serve  on  the  grand  jury  or  petit  jury,  as  the  case  may 
be,  unless  such  person  may  be  excused  from  serving  or 
lawfully  challenged.'^ 

"Sec.  465a.  That  when  two  or  more  persons  shall  have 
been  charged  together  in  the  same  indictment  or  informa- 
tion with  a  crime,  and  one  or  more  shall  have  demanded 
a  separate  trial,  and  had  the  same,  and  when  the  court 
shall  be  satisfied,  by  reason  of  the  same  evidence  being 
required  in  the  further  trial  of  parties  to  the  same  indict- 
ment or  information,  that  the  regular  panel  and  bystand- 
ers are  incompetent,  because  of  having  heard  the  evi- 
dence to  sit  in  further  causes  in  the  same  indictment  or 
information,  then  it  shall  be  lawful  for  the  court  to  re- 
quire the  clerk  of  the  court  to  write  the  names  of  sixty 
electors  of  the  county  wherein  said  cause  is  being  tried, 
each  upon  a  separate  slip  of  paper,  and  place  the  same  in 
a  box,  and  after  the  same  shall  have  been  thoroughly 
mixed,  to  draw  therefrom  such  a  number  as  in  the  opinion 
of  the  court  will  be  suflScient  from  which  to  select  a  jury 
to  hear  said  cause,  and  the  electors  whose  names  are  so 
drawn  shall  be  summoned  by  the  sheriff  to  forthwith  ap- 
pear before  the  court,  and  after  having  been  examined, 
such  as  are  found  competent  and  shall  have  no  lawful 
excuse  for  not  serving  as  jurors  shall  constitute  a  special 
venire,  from  which  the  court  shall  proceed  to  have  a  jury 
impaneled  for  the  trial  of  the  cause,  and  the  court  may 
repeat  the  exercise  of  this  power  until  all  the  parties 
charged  in  the  same  indictment  or  information  shall  have 
been  tried.'' 

The  power  of  the  court  to  discharge  for  cause  one  or 
more  of  the  regular  panel  cannot  seriously  be  questioned. 
This  is  a  matter  resting  within  the  judicial  discretion  of 
the  district  judge,  and  having  discharged  certain  or  all  of 
such  regular  jurors,  the  statute  first  quoted  authorizes 
the  court  to  direct  the  sheriff  to  summon  others  to  take 
their  places.    {Dodge  v.  People,  4  Neb.,  220.)     This  record 
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shows  that  the  regular  panel  was  discharged  because  not 
legally  drawn.  This  was  certainly  a  sufficient  reason  for 
the  order.  The  reasons  given  for  discharging  the  second 
panel  were  substantially  those  recited  in  465a  of  the 
Criminal  Code  as  justifying  the  procedure  therein  pro- 
vided. In  the  absence  of  a  bill  of  exceptions,  at  least, 
we  must  presume  that  those  facts  existed,  and  the  court, 
on  that  state  of  facts,  having  discharged  the  panel  and 
ordered  the  sheriff  to  summon  a  new  panel,  the  question 
is,  therefore,  presented  whether  section  664  of  the  Code 
of  Civil  Procedure  applies  to  such  a  case,  or  whether,  on 
the  other  hand,  the  provisions  of  section  465a  of  the 
Criminal  Code  are  exclusive.  If  the  latter  view  be  cor- 
rect, then  a  special  venire  should  have  been  drawn  by  the 
clerk,  and  a  jury  summoned  by  the  sheriff  except  in  pur- 
suance of  that  method  was  illegal.  Section  466  of  the 
Criminal  Code  provides  that  in  all  cases,  except  as  may 
be  otherwise  expressly  provided,  the  jury  summoned  and 
impaneled  according  to  the  provisions  of  the  laws  in  force 
relating  to  the  summoning  and  impaneling  of  jurors  in 
other  cases  shall  try  the  accused.  Therefore,  the  method 
provided  by  the  Civil  Code  for  drawing,  summoning,  and 
impaneling  jurors  applies  to  criminal  eases  except  as 
otherwise  provided.  {Dodge  v.  People,  mpra.)  Section 
465a  of  the  Criminal  Code,  it  will  be  observed,  has  in  view 
a  state  of  affairs  where  the  regular  jury  is  incompetent, 
because  of  having  heard  the  evidence,  to  sit  in  a  particu- 
lar case,  and  it  provides  that  in  such  case  "it  shall  be 
lawful"  for  the  court  to  require  the  clerk  to  draw  a  jury 
as  the  section  provides,  and  the  jurors  so  drawn  shall 
constitute  a  special  venire  for  the  trial  of  that  particular 
cause.  The  language  of  the  section  is  not  mandatory,  it 
is  simply  permissive.  Undoubtedly  the  court  in  the  case 
before  us  might,  on  the  finding  of  facts  contained  in  its 
order,  have  proceeded  under  section  465a  to  draw  a 
special  venire  for  the  trial  of  Barney's  case,  retaining  the 
old  panel  in  service.  But  the  condition  was  presented 
that  there  was  no  further  work  for  the  regular  panel  to 
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perform  except  the  trial  of  eases  in  which  it  was  disquali- 
fied, and  the  court,  instead  of  adopting  this  special  pi-o- 
cedure,  absolutely  discharge  the  old  panel  and  caused 
a  new  general  panel  to  be  drawn  in  accordance  with  the 
general  law.  This,  we  think,  it  had  power  to  do.  Sec- 
tion 664  provides  that  this  procedure  may  be  resorted  to 
when  "for  any  cause"  there  is  no  panel  of  petit  jurors. 
It  is  certainly  a  good  cause  for  discharging  a  panel  that 
the  jurors  are  incompetent  to  sit  in  any  case  remaining 
to  be  tried.  The  two  sections  are  not  conflicting,  the 
language  of  the  later  act  is  not  mandatory,  and  we  hold 
that  the  provisions  of  section  465a  are  not  exclusive,  and 
that  the  court  acted  neither  illegally  nor  in  abuse  of  its 
discretion  in  proceeding  under  the  former  section  instead 
of  the  latter.  So  far  as  the  record  discloses,  no  objections 
were  made  to  any  of  the  jurors  so  summoned,  and  it  does 
not  appear  that  the  accused  was  in  any  way  prejudiced 
by  the  procedure. 

It  is  suggested  that  the  last  panel  was  unlawful  for  the 
reason  that  there  are  two  judges  of  the  fifteenth  judicial 
district,  and  that  section  8  of  chapter  5,  Compiled  Stat- 
utes, enacts  that  in  such  districts  there  shall  be  drawn  a 
panel  of  forty-eight  jurors,  with  a  proviso  that  "where 
such  number  of  jurors  may  not  be  required  the  judges 
may,  by  appropriate  rule,  provide  for  the  drawing  of  a 
less  number,"  It  is  argued  that  there  was  no  rule  of 
court  existing  in  Holt  county  whereby  a  less  number  than 
forty -eight  might  be  drawn,  and  that  the  court  therefore 
erred  in  ordering  only  twenty-four  to  be  drawn.  To  this 
assignment  there  are  two  answers.  In  the  first  place,  it 
does  not  appear  that,  by  challenge  or  otherwise,  even  the 
twenty-four  names  drawn  were  exhausted  in  obtaining  a 
jury,  so  that  Barney  was  not  prejudiced  by  the  drawing 
of  a  less  number  than  forty-eight  names.  In  the  second 
place,  counsel  misapprehend  the  force  of  the  word  "rule" 
in  the  statute  quoted.  The  statute  does  not  contemplate 
a  fixed,  permanent,  and  general  rule  of  court  fixing  the 
number  of  jurors.     This  is  to  be  governed  from  time  to 
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time  by  the  condition  of  business,  A  rule  of  court  may 
be  general  or  special.  Generally  it  is  "an  order  made  by 
a  court  having  competent  jurisdiction."  (Bouvier's  Law 
Dictionary.)  The  order  directing  twenty-four  jurors  to 
be  drawn  was  a  rule  providing  for  a  less  number  than 
forty -eight  within  the  meaning  of  the  statute. 

On  the  30th  day  of  April  the  county  attorney  filed  a 
motion  for  leave  to  indorse  upon  the  information  the 
names  of  John  J.  Dunham  and  Serene  Holts  as  witnesses 
ai^ainst  the  accused.  On  May  4  the  motion  was  sustained, 
over  the  objections  of  the  accused,  and  the  trial  was  pro- 
ceeded with  on  the  same  day.  This  is  complained  of  on 
several  grounds.  In  the  first  place,  a  general  rule  of 
court  is  pleaded,  whereby  it  is  made  the  duty  of  the 
countj'  attorney  to  indorse  the  names  of  all  witnesses 
known  to  him,  upon  whose  testimony  the  state  will  rely, 
previous  to  filing  the  information,  and  that  the  names  of 
all  other  witnesses  afterwards  discovered  shall  be  in- 
dorsed within  twenty-four  hours  after  their  discovery. 
The  motion  shows  that  the  facts  were  discovered  by  the 
county  attorney  on  April  28,  more  than  twenty-four  hours 
before  the  motion  was  filed.  Section  579  of  the  Criminal 
Code  provides  that  the  county  attorney  shall  indorse  on 
the  information  the  names  of  such  witnesses  not  known 
to  him  at  the  time  of  filing  the  information,  "at  such  time 
before  the  trial  of  any  case  as  the  court  may,  by  rule  or 
otherwise,  prescribe."  The  general  rule  has  been  adopted 
that  permitting  names  of  witnesses  to  be  indorsed  on  the 
information  is  a  matter  within  the  discretion  of  the  trial 
<*ourt.  A  rule  of  court  which  would  arbitrarily  forbid  the 
indorsement  of  names  of  witnesses  essential  to  the  state, 
under  circumstances  not  prejudicing  the  rights  of  the  ac- 
cused, and  thereby  defeating  a  just  administration  of  the 
criminal  law,  would  be  unreasonable  and  more  honored  in 
the  breach  than  the  obser\'ance.  Notwithstanding  any- 
such  general  rule,  a  rule  made  by  the  court  itself  and 
within  its  power  to  rescind,  the  court  would  be  justified  in 
permitting  names  to  be  indorsed  within  a  reasonable^  time 


Vol.  49]  SEPTEMBER  TERM,  1896.  523 


Barney  y.  State. 


after  their  discovery,  provided  the  rights  of  the  accused 
were  properly  protected.  The  application  was  filed  April 
30.  While  it  was  not  ruled  upon  until  May  4,  the  filing 
of  the  application  was  ample  notice  to  the  accused  of  the 
purpose  of  the  state.  When  the  court  gave  permission  to 
indorse  the  names,  no  application  was  made  for  a  post- 
ponement of  the  trial.  If  such  application  had  been 
made  it  should  undoubtedly  have  been  jii^ranted.  But  in 
the  absence  of  such  an  application  no  prejudice  can  be 
presumed,  and  it  is  certain  no  prejudice  resulted.  In 
such  cases  the  error,  if  any,  lies  in  forcinjii:  the  accused  to 
trial  immediately  upon  the  indorsement  of  new  names  on 
the  information,  and  not  in  permitting  those  names  to  be 
indorsed.    (Ravfichkon)  v.  Statc^  46  Neb.,  658.) 

Error  is  assigned  upon  the  giving  of  the, seventh  in- 
struction, which  is  as  follows:  "A  doubt,  to  justify  an 
acquittal,  must  be  reasonable,  and  it  must  arise  from  a 
candid  and  impartial  investigation  of  all  of  the  evidence 
in  the  case.  A  doubt  produced  by  an  undue  sensibility 
in  the  mind  of  any  juror  in  view  of  the  consequences  of 
his  verdict  is  not  a  reasonable  doubt.  And  the  juror  is 
not  allowed  to  create  sources  or  materials  of  doubt  by 
resorting  to  trivial  or  fanciful  suppositions  and  remote 
conjectures  as  to  possible  states  of  facts  differing  from 
those  established  by  the  evidence.  Your  oath  imposes 
upon  you  no  obligation  to  doubt  where  no  doubt  would 
exist  if  no  oath  had  been  administered.  If,  after  a  care- 
ful and  impartial  examination  and  consideration  of  all 
of  the  evidence  in  the  case,  you  can  say  that  you  feel  an 
abiding  conviction  of  the  guilt  of  the  defendant,  and  art- 
fully satisfied  to  a  moral  certainty  of  the  truth  of  th(^ 
charges  made  against  him,  then  the  jury  are  satisfied 
beyond  a  i-easonable  doubt."  The  particular  portion  of 
this  instruction  of  which  complaint  is  made  is  that  part 
whereby  the  jury  is  told  tliat  the  oath  imposed  no  obli- 
gation to  doubt  where  no  doubt  would  exist  if  no  oath  had 
been  administered.  Whenever  a  court  undertakes  to  de- 
fine a  reasonable  doubt,  it  opens  the  way  to  a  vast  amount 


524  NEBRASKA  REPORTS.  [Vol.  49 


Barney  v.  State. 


of  speculative  reasoning  without  any  very  practical  ap- 
plication. As  said  by  Judge  Thompson,  in  his  work  on 
Trials:  "All  the  definitions  are  little  more  than  meta- 
physical paraphrases  of  an  expression  invented  by  the 
common-law  judges,  for  the  very  reason  that  it  was  capa- 
ble of  being  understood  and  applied  by  plain  men  in  the 
jury  box."  (2  Thompson,  Trials,  sec.  2463.)  The  writer 
very  much  doubts  whether  any  confusion  has  ever  existed 
in  the  mind  of  a  juryman  in  regard  to  the  meaning  of  the 
term,  except  where  that  confusion  has  arisen  from  such 
attempts  to  define  the  term.  The  instruction  complained 
of  was,  in  substance,  that  given  in  the  so-called  "Anarch- 
ist Cases"  {Spies  v.  People,  122  111.,  1),  and  approved  by  the 
supreme  court  of  Illinois.  The  portion  complained  of 
was  merely,  a  paraphrase  of  the  common  expression  that 
a  jury  cannot  doubt  as  jurymen  while  they  believe  as  men. 
With  regard  to  this  expression  the  supreme  court  of 
Pennsylvania  has  said :  "It  is  the  familiar  language  found 
in  the  text-books  and  decisions  which  treat  of  the  sub- 
ject." (NevHng  v.  Commomcealth,  98  Pa.  St.,  322.)  As  said 
by  the  trial  judge  in  the  case  last  cited:  "I  have  heard 
men  who  have  sat  on  juries  in  criminal  cases,  after  they 
had  rendered  a  verdict  of  not  guilty,  say  that  they  be- 
lieved the  man  was  guilty,  but  the  commonwealth  had 
not  proved  it.  This  is  a  great  error,  for  if  you  believe 
a  man  guilty  solely  from  the  evidence,  the  commonwealth 
has  proved  it."  This  is  as  good  law  as  it  is  good  sense, 
and  there  was  no  error  in  directing  the  jury  that  in  weigh- 
ing the  evidence  they  should  not  undertake,  by  virtue  of 
their  oaths,  to  pursue  a  course  of  reasoning  differing  from 
that  which  their  experience  as  men  had  taught  them  to  be 
safe  and  trustworthy. 

It  is  contended  that  the  verdict  is  not  sustained  by  the 
evidence.  It  is  true  that  the  most  direct  evidence  against 
the  accused  was  furnished  by  certain  witnesses  who,  in 
their  testimony,  confessed  themselves  to  be  thieves  and 
perjurers.  These  witnesses  were  not  in  all  points,  or  per- 
haps in  the  most  vital  points,  corroborated  by  the  testi- 
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mony  of  apparently  honest  men.  But  their  testimony 
does  receive  some  corroboration  of  that  character.  The 
credibility  of  the  witnesses  was  for  the  jury,  subject  to  a 
cautious  revision  by  the  trial  judge.  We  cannot  say  that 
there  is  not  sufficient  evidence  to  sustain  the  verdict. 

Finally,  we  are  asked  to  reduce  the  sentence  as  excess*- 
ive,  by  virtue  of  the  provisions  of  section  509a  of  the 
Criminal  Code.  We  are  aware  that  in  two  or  three  cases 
passed  upon  soon  after  the  adoption  of  that  provision 
the  court  exercised  the  power  which  the  legislature 
thereby  attempted  to  confer  upon  it  According  to  the 
state's  testimony  in  this  case,  the  plaintiff  was  one  of 
three  men  who  jointly  committed  the  offense.  The  other 
two  men  committed  perjury  upon  their  own  trials  to 
shield  themselves,  and,  apparently  hoping  still  further 
to  avoid  the  consequences,  took  the  stand  in  this  case  and 
confessed  their  theft  and  their  perjury  for  the  purpose  of 
convicting  Barney.  He  is  the  only  one  of  the  three  who 
is  not,  by  his  own  confession,  a  cowardly  and  conscience- 
less criminal.  To  our  minds  the  sentence  was,  under  the 
circumstances,  unduly  harsh.  But  we  find  no  error  in 
the  record,  and  we  think  the  application  now  made  is  one, 
in  effect,  for  clemency,  and  not  for  the  rectification  of  a 
judicial  error.  Under  the  constitution,  the  power  to  exer- 
cise clemency  is  vested  in  the  governor,  and  not  in  this 
court.  So  that,  notwithstanding  our  impressions  in  the 
matter,  we  feel  that  we  are  not  warranted  in  interfering, 
and  that  the  application  should  be  made  to  the  executive 
dei>artment  of  the  government,  wherein  the  constitutional 
power  is  vested  to  grant  it 

Some  time  after  the  submission  of  the  case,  and  after 
the  preparation  of  the  foregoing  opinion,  a  motion  was 
filed  for  leave  to  file  an  additional  transcript,  containing 
a  bill  of  exceptions  embodying  some  of  the  affidavits  re- 
ferred to  in  the  motions  challenging  the  array  of  jurors. 
The  only  new  matter  disclosed,  however,  by  the  bill  of 
exceptions  tendered  is  proof  tending  to  support  the  mo- 
tion to  correct  the  journal  by  showing  that  the  first  regu- 
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lar  panel  was  discharged  by  the  court  of  its  own  motion, 
after  Dunham's  motion  to  quash  it  had  been  withdrawn. 
Leave  is  given  to  file  this  transcript,  but  it  does  not  affect 
the  decision  of  the  case,  because  the  judge  had  power,  on 
learning  that  the  jury  had  been  illegally  drawn,  to  dis- 
charge it  of  his  own  motion.  He  was  not  required  to  pro- 
ceed with  an  illegal  jury  until  some  litigant  challenged 
the  array. 

Affirmed. 


John  D.  Oreighton  v.  Harry  Haythorn  bt  ajj. 

Filed  November  5, 1896.    No.  6876. 

1.  InBtructions:   Assignhents  of  Errob.    An  assignment  of  error  di- 

rected generally  against  a  group  of  instructions  will  be  considered 
no  further  than  to  ascertain  whether  any  one  thereof  was  rightly 
given  or  rightly  refused. 

2.  Replevin:  Lien:  Measure  of  Damages.   Where  the  defendant  in  an 

action  of  replevin  claims  a  special  interest  only  in  the  property 
in  controversy  by  virtue  of  a  mortgage  or  other  lien,  his  measure 
of  damage,  in  case  the  property  cannot  be  returned,  is  the  amount 
of  his  lien  with  interest  and  costs,  within  the  value  of  the  property. 

8.  :  :  :  Findings.    A  verdict  for  the  defendant  in  an 

action  of  replevin,  whose  claim  arises  from  a  lien  upon  the  prop- 
erty in  controversy,  without  a  finding  as  to  the  value  of  his  posses- 
8ion»  is  not  responsive  to  the  issues  and  is  contrary  to  law,  within, 
the  meaning  of  subdivision  6  of  section  314  of  the  Code. 

Error  from  the  district  court  of  Keith  county.     Tried 
below  before  Neville,  J. 

John  R.  Brotheiton  and  McClanaMn  d  Halligany  for 
plaintiff  in  error. 

Orimes  d  QilcoXj  F.  Q.  Feltz^  SLnd>  Albert  Muldoon^  corUra. 

Post,  0.  J. 

This  was  an  action  of  replevin  in  the  district  court  for 
Keith  county  by  the  plaintiff  in  error,  John  D.  Creighton^ 


Vol.49]  SEPTEMBEK  TEKM,  189G.  527 


Creighton  v.  Haytham. 


to  recover  certain  horses  and  colts  then  in  the  possession 
of  the  defendant  therein  named,  Harry  Haythom,  and 
which  were,  as  charged,  unlawfully  detained  by  the  lat- 
ter. The  controversy  appears  to  ha^e  been  settled  to  the 
mutual  satisfaction  of  the  parties  named  and  a  written 
stipulation  executed  and  filed  whereby  the  plaintiff 
agreed  to  dismiss  said  action  at  his  own  cost.  Subse- 
quently, however,  and  before  a  final  disposition  of  the 
cause,  John  W.  Hughbank  and  Lucy  Hughbank  were,  by 
order  of  court,  permitted  to  intervene  for  the  purpose  of 
asserting  a  right  to  the  possession  of  said  property  ad- 
verse to  the  claims  of  both  plaintiff  and  defendant,  and 
upon  the  issues  tendered  by  said  intervenors  the  cause 
was  prosecuted  to  judgment  in  their  favor  for  the  return 
of  the  property  and  the  sum  of  $43  damages  for  the  un- 
lawful detention  thereof,  and  which  has  by  the  plaintiff 
been  removed  into  this  court  for  review. 

The  claim  of  the  intervenors  rests  upon  the  fact,  as  al- 
leged, that  the  live  stock,  which  is  the  subject  of  the  con- 
troversy, was  taken  up  by  them  while  trespassing  upon 
their  cultivated  lands,  and  by  them  placed  in  the  posses- 
sion of  the  defendant  Haythorn,  to  be  safely  kept  and 
cared  for  under  their  direction.  Intervenors  also  charge 
that  they  had,  previous  to  the  commencement  of  this  ac- 
tion, fully  complied  with  the  provisions  of  the  statute,  in 
order  to  preserve  their  lien  upon  said  stock  for  the  dam- 
age done  to  their  growing  crops,  which,  together  with 
the  cost  of  impounding,  is  laid  at  the  sum  of  f  200. 

The  allegations  of  error  which  relate  to  the  giving  and 
refusing  of  instructions  may  be  dismissed  with  the  obser- 
vation that  the  record  discloses  no  exception  to  those 
given,  while  those  refused  are  grouped  in  a  single  assign- 
ment of  the  motion  for  a  new  trial.  It  is  not  seriously 
contended  that  the  court  eiTed  in  refusing  each  of  the  in- 
structions requested,  and  there  was  certainly  no  error  in 
the  refusal  of  paragraph  No.  1,  since  the  proposition 
therein  stated  had  been  given  in  substantially  the  same 
language  in  the  charge  of  the  court     An  assignment  of 
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error  directed  generally  against  a  group  of  instructioiifl 
will,  in  accordance  with  the  repeated  decisions  of  this 
court,  be  considered  no  further  than  to  ascertain  that 
any  one  thereof  was  rightly  given  or  rightly  refused. 

A  more  serious  question  is  presented  by  the  first  assign- 
ment of  the  motion  for  a  new  trial  and  also  of  the  petition 
in  error,  viz.,  that  the  verdict  of  the  jury  is  contrary  to 
law.  The  grounds  upon  which  intervenors  were  allowed 
to  contest  the  plaintiff's  claim  was  that  they  were  entitled 
to  a  lien  upon  the  stock  in  controversy  to  the  amount  of 
their  damage.  There  was  on  their  part  no  assertion  of 
title,  either  in  their  petition  of  intervention  or  otherwise; 
nor  did  they  at  any  stage  of  the  proceeding  claim  the 
right  to  recover  substantial  damage  on  account  of  the 
wrongful  detention  of  said  property  by  the  plaintiff.  The 
jury,  however,  returned  a  verdict  as  follows: 

"We,  the  jury  in  this  case,  duly  impaneled  and  sworn, 
do  find  that  the  right  of  property  and  right  of  possession 
of  said  property  at  the  commencement  of  this  action  was 
in  the  defendant  John  W.  Hughbank,  and  we  assess  the 
value  of  said  property  at  the  sum  of  f  800.  We  also  as- 
sess the  damage  sustained  by  the  defendant  John  W. 
Hughbank  by  reason  of  the  unlawful  detention  of  said 
property  at  the  sum  of  f  43.  James  K.  Allbn, 

Plaintiff  in  error  was,  upon  the  overruling  of  the  mo- 
tion for  a  new  trial,  required  to  file  a  remittitur  "as  to  the 
right  of  property  and  value  of  the  same."  But  that  ac- 
tion of  the  trial  court  does  not  operate  to  cure  the  obvious 
and  radical  errors  in  the  verdict,  since  the  jury  have 
failed  to  find  the  value  of  plaintiff  in  error's  possession, 
and  the  finding  of  damage  for  the  unlawful  detention  of 
the  property  is  without  support  in  the  pleadings  or  proofs. 
It  is  provided  by  section  191,  Code  of  Civil  Procedure, 
that  "In  all  cases  where  the  property  has  been  delivered 
to  the  plaintiff,  where  the  jury  shall  find  upon  the  issue 
joined  for  the  defendant,  thoy  shall  also  find  whether  the 
defendant  had  the  right  of  property  or  right  of  possession 
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only  at  the  commencement  of  the  suit,  and  if  they  find 
either  in  his  favor,  they  shall  assess  such  damages  as 
they  think  right  and  proper  for  the  defendant,  for  which, 
with  costs  of  suit,  the  court  shall  render  judgment."  That 
section  has  been  often  construed  as  limiting  the  recovery 
of  a  defendant  who  claims  a  special  ownership  only  by 
virtue  of  a  lien  upon  the  property  replevied,  to  the  amount 
due  upon  such  lien,  within  the  value  of  the  property  as 
found  by  the  jury.  (Welton  v.  BeltezorCy  17  Neb.,  402;  Cruts 
V.  Wray,  19  Neb.,  581;  Oates  v.  Parrott,  31  Neb.,  581.)  It 
follows,  as  held  in  Search  v.  Miller,  9  Neb.,  26,  that  a  ver- 
dict for  the  defendant  in  such  case,  whose  claim  arises 
from  a  lien  upon  the  property  in  controversy,  without  a 
finding  as  to  the  value  of  his  possession,  is  not  responsive 
to  the  issues,  and  is,  therefore,  contrary  to  law,  within  the 
meaning  of  subdivision  6  of  section  314  of  the  Code;  and 
since  there  is  a  failure  of  proof  to  sustain  the  finding, 
damage  for  the  unlawful  detention  of  the  property,  it  fol- 
lows that  the  judgment  must  be  reversed  and  the  cause 
remanded  for  a  new  trial,  unless  the  defendant  in  error, 
within  thirty  days  from  this  date,  remit  all  damage  aa- 
sessed  in  his  favor  in  excess  of  the  sum  of  ten  cents. 


Bbybbsbd. 


SoBHN  T.  Peterson  v.  Francis  E.  Beisborph. 

Filed  November  5, 1896.    No.  6653. 

1.  MaUcious  ProBecution:  Evidence  of  Malice.  Where,  in  an  action 
for  malicious  prosecution,  the  purpose  of  the  proceeding  com- 
plained of  Is  shown  to  have  been  the  collection  of  a  debt,  and  not 
the  enforcement  of  the  laws  against  crime,  malice  may  be  inferred 
from  that  fact  alone,  the  question  being  one  of  fact  for  the  Jury. 
{Ross  v.  Lanntcorthy,  13  Neb.,  492.) 

j^ .  STx\tkments  to  Counsel.    One   who,   before   Instituting   a 

criminal  prosecution,  makes  a  full  and  complete  statement  to  the 
prosecuting  attorney  of  all  the  facte  within  his  knowledge  or 

38 
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which  he  could  aBcertain  by  the  exercise  of  reasonable  diligence, 
bearing  upon  the  guilt  of  the  accused,  and  in  good  faith  aces  upon 
the  advice  of  such  officer,  will  not  be  liable  to  an  action  for  ma- 
licious prosecution.  But  If  he  withholds  from  counsel  in  such 
case  material  facts  within  his  knowledge,  the  advice  received  will 
be  no  protection  in  an  action  by  the  injured  party. 

t. :  Evidence.  Evidence  examined,  and  held  to  sustain  the  find- 
ing that  the  prosecution  complained  of  was  malicious  and  without 
probable  cause. 

Errob  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ogden,  J. 

W.  M.  Cowherd  and  George  W.  FoyntoUy  for  plaintiff  in 
error. 

David  Van  Etterij  contra. 

Post,  C.  J. 

The  defendant  in  error,  as  plaintiff  in  the  district  court 
for  Douglas  county,  recovered  a  judgment  against  the 
plaintiff  in  error  in  an  action  therein  for  malicious  prose- 
cution, and  which  has  by  means  of  the  petition  in  error  of 
the  latter  been  removed  into  this  court  for  review. 

The  prosecution  upon  which  this  action  is  based  was 
commenced  by  the  plaintiff  in  error  before  a  justice  of 
the  peace  for  Douglas  county  on  the  22d  day  of  July, 
1890.  By  the  complaint  lodged  with  said  justice  the  de- 
fendant in  error  was  charged  with  the  removal  from 
Douglas  county,  without  the  consent  of  the  plaintiff  in 
error,  of  certain  personal  property  before  that  time  mort- 
gaged by  him  to  the  latter.  Upon  his  arrest  in  obedience 
to  a  warrant  issued  pursuant  to  said  complaint,  the  de- 
fendant in  error  was  taken  from  his  home  in  Saunders 
county  to  the  city  of  Omaha,  where,  in  default  of  bail  for 
his  appearance  for  examination  on  the  day  following, 
to-wit,  July  24,  he  was  committed  to  the  jail  of  Douglas 
county.  On  the  day  last  named  the  prosecution  was,  at 
the  instance  of  the  defendant  therein,  continued  to  the 
23d  day  of  August  following,  at  which  time  a  hearing  was 
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had  upon  the  merits  of  the  charge,  resulting  in  a  finding 
for  the  defendant  and  an  order  discharging  him  from  cus- 
tody. That  prosecution  was,  it  is  alleged,  malicious  and 
without  probable  cause.  The  answer  consists  of  an  ad- 
mission of  the  prosecution,  and  the  result  thereof  as 
charged,  and  a  denial  of  the  other  allegations  of  the  peti- 
tion. Accompanying  the  answer  is  a  counter-claim  for 
?51  as  a  balance  upon  two  promissory  notes  of  the  plaint- 
iflf  therein  for  |35  and  f50,  respectively,  to  which  further 
reference  will  hereafter  be  made.  The  plaintiff  below  in 
his  reply  admits  the  execution  of  the  notes  above  de- 
scribed and  pleads  usury,  and  payment  thereof  in  full. 

Among  the  facts,  as  to  which  there  is  no  controversy  in 
the  evidence,  are  the  execution  on  the  16th  day  of  Janu- 
ary, 1887,  of  the  $50  note  above  described,  payable  Janu- 
ary 27  after  date,  secured  by  the  mortgage  of  the  defend- 
ant in  error  covering  five  head  of  horned  cattle,  one 
buggy,  and  one  saddle;  also,  the  execution  on  the  9th 
day  of  February,  1887,  of  the  |35  note  described,  payable 
February  26  after  date,  secured  by  the  mortgage  of  the 
defendant  in  error  upon  two  cows;  that  the  live  stock 
described  in  said  mortgage  was,  at  the  several  dates 
above  named,  in  the  possession  of  the  mortgagor  in  the 
city  of  Omaha,  and  that  it  was  by  him  at  a  subsequent 
date,  and  during  the  existence  of  the  lien  created  by  such 
mortgages,  removed  from  Douglas  county  to  the  county 
of  Sarpy  without  the  express  consent  of  the  said  mort- 
gagee. There  was  evidence  tending  to  prove  that  said 
notes  were  usurious, — ^the  one  for  f50  being  confessedly 
so, — and  that  both  were  fully  satisfied  previous  to  the 
prosecution  complained  of.  Defendant  in  error,  as  a  wit- 
ness in  his  own  behalf,  testified  to  the  receipt  by  him  for 
the  note  last  mentioned  of  f 40  only,  and  for  the  $35  note 
the  sum  of  $30,  and  no  more,  the  difference  between  the 
amounts  so  received  and  the  face  of  the  note, — ?15, — 
being  reserved  by  the  plaintiff  in  error  as  interest  He 
also  testified  to  payment  upon  such  indebtedness  at  dif- 
ferent times  during  the  year  1887,  amounting  in  the  ag- 
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gregate  to  the  sum  of  (55,  and  that  the  plaintiff  was  in- 
debted to  him  for  services  rendered  as  a  carpenter  and 
joiner  in  the  sum  of  $36.96,  which  amount  he  claimed  the 
right  to  set  off  against  the  balance  legally  due  upon  said 
notes.  In  explanation  of  the  removal  of  the  mortgaged 
cattle  from  Douglas  county  he  testified  that,  being  unable 
to  keep  said  cattle  in  the  city  of  Omaha  on  account  of 
the  interference  of  the  pound  master,  he  removed  them 
to  Sarpy  county  in  the  spring  of  1887;  that  quite  soon 
thereafter  he  advised  the  plaintiff  in  error*  of  the  action 
so  taken  and  that  no  objection  thereto  was  interposed  by 
the  latter  until  about  the  time  of  said  prosecution,  in  July, 
1890.  He  testified  further  that  said  cattle  were  not  re- 
turned to  Douglas  county  subsequent  to  their  removal 
therefrom  in  the  year  1887,  and  that  all  had  died  previous 
to  said  prosecution,  which  statement  finds  support  in  the 
testimony  of  his  son.  The  plaintiff  in  error  on  the  other 
hand,  in  his  own  behalf,  denied  the  payments  alleged,  ex- 
cept the  sum  of  f  10,  which  was  admitted  by  him.  He 
testified  that  defendant  in  error  received  credit  for  the 
value  of  his  services  as  a  carpenter  upon  a  third  past  due 
note  of  the  latter  then  held  by  him.  He  also  denies 
notice  of  the  removal  of  the  mortgaged  cattle  and  testi- 
fied to  seeing  a  portion  of  said  property  on  the  premises 
of  the  defendant  in  error  in  the  city  of  Omaha  about  the 
time  of  the  removal  therefrom  of  the  latter  with  his 
family  to  Saunders  county  in  1888,  at  which  time  he  for- 
bade the  removal  of  said  property  without  the  payment 
in  full  of  the  mortgage  debt.  The  following  letter  was 
also  introduced  in  evidence  by  the  plaintiff  in  error: 

"Ashland,  Neb.,  June  20, 1888. 
"Mr.  fif.  T.  Peterson,  Omaha :  I  have  written  you  two  or 
three  letters,  but  got  no  answer  from  them,  but  I  have 
got  two  from  you  full  of  threats.  I  told  you  in  my  first  let- 
ter that  nearly  all  the  cattle  I  had  had  died,  and  with 
them  the  ones  you  had  a  mortgage  on,  and  by  losing  them 
it  left  me  without  anything  to  raise  money  on,  and  the 
best  I  could  do  for  you  was  to  pay  you  as  soon  as  I  could 
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get  my  hay  to  market,  which  will  be  in  four  to  five  weeks 
from  now.  If  you  w^ait  until  I  can  do  this  you  will  get 
your  pay  and  interest,  but  if  you  commence  law  you  will 
get  $47  and  no  interest  I  would  like  to  have  you  give 
me  a  chance  to  get  through  without  law,  but  of  course  it 
is  optional  with  yourself.  Hoping  you  will  keep  quiet 
until  I  can  pay  you,  I  remain  yours  with  respect, 

**F.  E.  Reisdorph. 
"P.  S. — The  bull  I  sold  was  not  the  one  you  had  a  mort- 
gage on/^ 

Counsel  strongly  urge  that  the  language  above  quoted 
is  an  admission  that  there  was,  at  the  date  thereof,  a  bal- 
ance due  upon  the  notes  above  mentioned;  but  in  answer 
to  that  contention  it  may  be  said  that  the  evidence  fails 
to  identify  the  notes  here  in  controversy  as  the  subject  of 
the  correspondence  to  which  reference  is  therein  made. 
Again,  it  is  said  in  explanation  of  the  foregoing  commu- 
nication that  it  should  be  construed  as  a  mere  threat  to 
interpose  the  plea  of  usury  rather  than  an  admission 
against  the  interest  of  the  writer.  It  should  also  be  ob- 
served in  this  connection  that  counsel  sought  by  repeated, 
and  we  think  proper,  questions  to  show  by  the  testimony 
of  the  defendant  in  error  the  charges  and  credits  which 
were  taien  into  account  in  order  to  reach  the  balance  of 
f47  mentioned  in  said  communication,  but  which  evidence 
was  excluded  on  the  objection  of  the  plaintiff  in  error. 
The  issue  upon  this  branch  of  the  controversy  was  purely 
one  of  fact,  and  the  jury  were,  upon  the  evidence,  war- 
ranted in  finding  that  the  prosecution  complained  of  was 
without  probable  cause,  and  that  the  purpose  of  the 
plaintiff  was  thereby  to  enforce  the  payment  of  a  debt 
rather  than  the  vindication  of  the  law.  The  jury  were 
also,  as  said  in  Ross  v.  Langicorthy^  13  Neb.,  492,  from  that 
fact  alone  warranted  in  finding  that  the  prosecution  was 
malicious.  Plaintiff  in  error  claims  that  previous  to  said 
prosecution  he  made  a  complete  and  true  statement  of 
the  facts  in  the  case  to  Hon.  T.  J.  Mahoney,  county  at- 
torney for  Douglas  county,  upon  whose  advice  he  in  good 
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faith  relied,  in  the  action  subsequently  taken  by  him.  It 
was  said  by  Norval,  J.,  in  Dreyfus  v.  Aul,  29  Neb.,  191, 
that  in  order  to  establish  probable  cause  by  proof  that  the 
prosecutor  acted  upon  the  advice  of  counsel,  it  must  ap- 
pear that  the  advice  of  such  counsel  was  in  good  faith 
sought  upon  a  statement  of  the  real  facts  of  the  case.  It 
is  not  pretended  that  ilr.  Mahoney  was  advised  of  the 
claim  that  there  was  at  that  time  nothing  due  plaintiff  in 
error  on  said  notes,  and  that  although  notified  of  the  re- 
moval of  the  cattle  from  Douglas  county  as  early  as  the 
spring  of  1887,  he  interposed  no  objection  on  that  account 
for  more  than  two  years  thereafter,  and  that,  assuming 
the  act  of  removal  to  have  been  fraudulent  within  the 
meaning  of  the  Criminal  Code,  the  prosecution,  therefore, 
was  barred  by  virtue  of  the  statute  of  limitations.  The' 
question  of  the  truthfulness  of  his  statements  as  the  foun- 
dation of  the  advice  upon  which  he  claims  to  have  acted 
was  fairly  submitted  to  the  jury,  and  with  the  finding 
against  his  contention  we  are  unable  to  interfere. 

Exception  is  taken  to  certain  paragraphs  of  the  instruc- 
tions given  at  the  request  of  the  plaintiff  below,  and  to 
the  refusal  of  certain  others  requested  by  the  defendant 
therein.  But  those  to  which  our  attention  is  directed  by 
the  arguments  of  counsel  are  by  the  assignments  of  the 
petition  in  error,  as  well  as  the  motion  for  a  new  trial, 
grouped  with  others,  to  which  no  exception  is  taken  and 
which,  without  doubt,  embody  the  law  applicable  to  the 
issues  presented.  The  cause  below  appears  to  have  been 
fairly  and  impartially  tried,  and  there  being  no  error  ap- 
parent from  the  record,  the  judgment  will  be 
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Philip  Andres  bt  al,  v.  W.  H.  Kridler. 

Filed  November  5, 1896.    No.  6284. 

1.  Court! :  Rules:  Retiew.    Courts  of  general  jurisdictlbn  possess  In* 

herent  power  to  make  and  enforce  needful  rules  for  the  transac- 
tion of  business  before  them,  and  in  the  absence  of  a  clear  abuse 
of  such  power  their  discretion  in  that  regard  will  not  be  controlled 
by  courts  of  appellate  jurisdiction. 

2.  Baview:  New  Trial:  Assignments  of  Ebrob.    Rulings,  except  such 

as  are  made  during  the  trial  of  a  cause,  to  be  available  as  grounds 
for  the  reversal  of  the  Judgment  by  proceedings  in  error,  should 
be  specially  assigned  in  the  motion  for  a  new  trial. 

Rehearing  of  case  reported  in  47  Neb.,  585. 
Charles  W.  Hallery  for  plaintiffs  in  error. 
John  P.  BreeUy  contra. 

Post,  C.  J. 

In  addition  to  the  facts  appearing  from  the  opinion 
heretofore  filed  in  this  cause  {Andres  v.  Kridler^  47  Neb., 
585),  it  is  necessary  upon  this  hearing  to  notice  the  show- 
ing made  by  plaintiffs  in  error  in  support  of  their  motion 
below  for  a  new  trial.  It  appears  from  the  affidavits  so 
filed,  and  is  not  disputed,  that  during  the  afternoon  of 
November  4, 1892,  this  cause,  with  others,  was,  in  accord- 
ance with  the  rules  of  the  district  court  for  Douglas 
county,  set  for  trial  on  November  7,  following,  before 
Judge  Scott,  in  court  room  No.  3  of  said  county;  that 
according  to  the  assignment  thus  made  said  cauae  was 
preceded  by  several  others,  so  that  it  was  the  eighteenth 
in  number  for  trial  on  the  day  last  name<l.  In  addition 
to  the  foregoing,  Mr.  Haller,  counsel  for  plaintiffs  in  error, 
testified  to  his  familiarity  with  the  course  of  business  in 
the  court  below,  and  that  the  probability  of  said  cause 
being  reached  on  the  day  named  was,  owing  to  its  posi- 
tion on  Judge  Scott's  calendar,  too  remote  to  justify  the 
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attendance  of  plaintiffs  in  error  or  their  said  attorney  in 
anticipation  of  a  trial  on  said  day,  and  that  the  fact  that 
it  was  called  for  trial  during  their  absence  was  due  to  the 
unexpected  continuance  of  a  number  of  cases  preceding 
it  on  said  list  There  had  also  been,  as  shown  by  said 
affidavits,  some  talk  by  the  parties  of  a  settlement  of  the 
controversy,  by  reason  of  which,  as  claimed,  plaintiffs  in 
error  had  neglected  to  prepare  for  trial  at  the  time  set 
therefor.  To  the  first  contention  a  sufficient  answer  is 
that  the  cause  was  set  down  and  noticed  for  trial  in  ac- 
cordance with  .the  rules  of  the  district  court,  and  was 
reached  for  trial  and  disposed  of  in  its  order. 

Courts  of  record  possess  inherent  power  to  make  and 
enforce  the  rules  necessary  for  the  transaction  of  business 
before  them,  and  it  is  only  in  cases  where  there  is  a  clear 
abuse  of  such  power  that  their  discretion  in  that  regard 
will  be  invaded  or  controlled  by  courts  in  the  exercise  of 
appellate  jurisdiction.  There  is  in  this  record  nothing 
whatever  to  suggest  an  abuse  of  the  discretion  conferred 
upon  the  trial  court  or  extraordinary  hardship  to  the 
plaintiffs  in  error.  Nor  does  the  evidence,  which  is  con- 
flicting, warrant  interference  by  this  court  on  the  ground 
that  plaintiffs  in  error  were  induced  to  make  default  by 
reason  of  the  pending  negotiations  for  settlement. 

It  is  further  contended  that  the  cause  was  not  at  issue 
when  reached  for  trial  on  the  7th  day  of  November,  at 
which  time  the  defendant  in  error,  as  plaintiff  below,  was 
by  the  court  permitted  to  file  a  reply  denying  the  allega- 
tions of  the  several  answers.  But  the  action  of  the  court 
in  allowing  the  plaintiff  below  to  join  issue  by  reply  after 
the  cause  had  been  reached  in  its  order  is  not  distinctly 
presented  either  by  the  motion  for  a  new  trial  or  the  peti- 
tion in  error,  and  is  accordingly  not  available  as  a  ground 
for  the  reversal  of  the  judgment  assailed  by  means  of  this 
proceeding.  The  judgment  of  the  district  court  will  be 
affirmed  upon  the  filing  of  a  remittitur  in  the  amount  and 
within  the  time  specified  in  the  former  opinion. 


Judgment  accordingly. 
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Council  Bluffs  Canning  Company  v.  Omaha  Tinwarb    j^  m| 
Manufacturing  Company.  m  ^\ 

.   FiuED  November  5, 1896.    No.  6906. 

1.  Voraign  Corporations:  Forum  of  Jurisdiction.  Where  a  foreign 
corporation  has  business  transactions  in  this  state  with  citizens 
and  residents  of  the  state,  out  of  which  arise  accounts  or  claims 
against  the  corporation,  such  accounts  or  claims  may  be  enforced 
in  the  courts  of  this  state  if  jurisdiction  can  be  obtained  by  legal 
■errice  of  process. 


2.  :  Service  of  Summons.    Service  of  summons  upon  the  man- 

aging agent  of  the  corporation  is  sufficient  to  confer  jurisdiction 
under  the  provisions  of  section  59  of  the  Code  of  Civil  Procedure. 

t.  B«view:  Conflictino  Evidence.  Where  the  evidence  is  conflicting, 
the  conclusions  of  the  trial  court  thereon  will  not  be  disturbed,  if 
there  is  evidence  to  sustain  them. 

% 

Error  from  the  district  court  of  WaBhington  county. 
Tried  below  before  Duffie,  J. 

The  opinion  contains  a  statement  of  the  case. 

Wright  d  Baldwin^  for  plaintiff  in  error: 

A  foreign  corporation  having  no  office,  no  business, 
no  agents,  no  ofBcers,  and  no  proi>erty  in  this  state  can- 
not be  sued  here  upon  a  transaction  arising  out  of  a 
contract  entered  into  without  the  state,  and  a  judg- 
ment in  personam  cannot  be  obtained  against  it  in  Ne- 
braska by  serving  a  summons  on  its  secretary  while 
temporarily  in  this  state  on  private  business.  (McQueen 
V.  Middleton  Mfg.  Co.j  16  Johns.  [N.  Y,],  7;  Peckham  v. 
North  Parish,  16  Pick.  [Mass.],  286;  I  Alley  v.  Hodgdon, 
9  N.  H.,  394;  Moulin  v.  Trenton  Ins.  Co.,  24  N.  J.  Law, 
222;  St.  Clair  v.  Cox,  106  .U.  S.,  350;  Middlelrooks  v. 
Springfield  Fire  Ins.  Co.,  14  Conn.,  301;  Hall  v.  Williams,  6 
Pick.  [Mass.],  240;  Rulel  v.  Beaver  Falls  Cutlery  Co.,  8  Am. 
&  Eng.  Cor.  Cas.  [111.],  164;  Day  v.  India  Ruller  Co.,  1 
Blatchf.  [U.  S.  C.  C],  628;  Baliimore  &  0.  R.  Co.  v.  Harris, 
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12  Wall.  [IT.  S.],  65;  Lafayette  Ins.  Co.  v.  French,  18  How. 
[U.  S.],  404;  Boston  Electric  Co.  v.  Electric  Gas  Lighting  Co.^ 
23  Fed.  Rep.,  838;  Hunter  v.  International  R.  To.,  26  Fed. 
Rep.,  299;  Good  Hope  Co.  v.  Railway  Barb  Fencing  Co.,  22 
Fed.  Rep.,  635;  Fitzgerald  d  Mallory  Construction  Co.  v. 
Fitzgerald,  137  U.  S.,  106;  Wilson  v.  Seligman,  144  U.  S.,  41; 
Shatc  V.  Qvincy  Mining  Co.,  145  U,  S.  444;  United  States  v. 
American  Bell  Telephone  Co,,  29  Fed.  Rep.,  34;  Carpenter  v. 
Wrstinghouse  Air  Bralr  Co.,  32  Fed.  Rep.,  434;  Maxwell  v. 
Atchison  T.  db  S.  F,  R.  Co,,  34  Fed.  Rep.,  286;  Cleirs  v.  Wood- 
stock Iron  Co,,  44  Fed.  Rep.,  31;  Hazcltinc  v.  Mississippi  Val- 
ley Fire  Ins.  Co.,  55  Fed.  Rep.,  743;  Gottschalk  Co.  v.  Distill- 
ing &  Cattle  Feeding  Co.,  50  Fed.  Rep.,  681.) 

Brome  d  Burnett,  contra: 

If  the  corporation  authorizes  its  officers  to  transact 
business  for  it  in  a  state  other  than  the  one  of  its  incor- 
poration, it  submits  itself  to  the  jurisdiction  of  such  for- 
eign sovereignty  with  reference  to  such  business  and  is 
liable  to  suit  therein  when  summoned  according  to  the 
laws  of  that  state.  {Klopp  v.  Crescent  City  Water -Works,  34 
Neb.,  808;  Colorado  Iron  Works  v.  Sierra  Grande  Mining 
Co,,  25  Pac.  Rep.  [Colo.],  325;  Baltimore  &  O.  R.  Co.  v. 
Harris,  12  Wall.  [U.  S.],  65;  Baltimore  &  0.  R.  Co.  v.  Gal- 
lahue,  12  Qratt.  [Va.],  655;  Bennington  Iron  Co.  v.  Ruther- 
ford, 18  N.  J.  Law,  158;  Moulin  v.  Trenton  Fire  Ins.  Co.,  24 
N.  J.  Law,  244;  National  Condensed  Milk  Co.  v.  Branden- 
hurgh,  40  N.  J.  Law,  112;  Bank  of  Augusta  v.  Earle,  13  Pet. 
[U.  S.],  519;  Day  v.  Essex  County  Bank,  15  Vt,  97;  Newly 
V.  Van  Oppen,  L.  R.,  7  Q.  B.  [Eng.],  293.) 

Harrison,  J. 

The  defendant  in  error  commenced  an  action  against 
the  plaintiff  in  error  in  the  district  court  of  Washington 
county  to  recover  the  amount  alleged  in  its  petition  to  be 
due  on  account  of  money  advanced,  services  performed, 
and  goods  sold  and  delivered  to  plaintiff  in  error.  It  was 
stated  in  the  petition  that  the  defendant  (plaintiff  in 
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error)  is  a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  Iowa;  "that  the  contract,  agreement, 
and  undertaking  between  plaintiff  and  defendant,  under 
which  said  indebtedness  from  the  defendant  to  this 
plaintiff  was  contracted,  was  made  in  the  city  of  Omaha, 
Douglas  county,  Nebraska."  A  summons  was  issued  and 
delivered  to  the  sheriff  of  Washington  county,  which  was 
returned  as  follows: 

"Received  this  summons  February  20, 1893,  at  11  o'clock 
A.  M.  The  president,  mayor,  chairman  of  the  board 
of  directors  or  trustees,  or  other  chief  officers  not  being 
found  in  the  county,  I,  on  the  20th  day  of  February,  1893, 
served  the  within  summons  upon  the  within  named  de- 
fendant by  leaving  a  true  and  certified  copy  of  the  same 
with  D.  W.  Archer,  personally,  the  secretary  and  man- 
aging agent  of  the  within  named  defendant,  in  Washing- 
ton county,  Nebraska." 

The  plaintiff  in  error  filed  the  following  objections  to 
the  jurisdiction  of  the  court: 

"1.  That  there  has  been  no  service  of  summons  in  this 
action  upon  the  defendant  so  as  to  require  it  to  appear 
and  answer  plaintiff's  petition. 

"2.  That  the  defendant  is  a  corporation  organized  un- 
der and  by  virtue  of  the  laws  of  the  state  of  Iowa  and 
having  its  principal  place  of  business  in  the  city  of  C5oun- 
cil  Bluffs,  in  the  state  of  Iowa. 

"3.  That  all  of  the  officers  and  agents  of  said  incorpo- 
rated company  reside  in  the  city  of  Council  Bluffs,  Potta- 
wattamie county,  state  of  Iowa,  and  said  company  has  no 
place  of  business  or  agent  for  the  transaction  of  business 
in  the  state  of  Nebraska  at  the  time  of  the  service  of  the 
summons  in  this  action. 

"4.  That  said  defendant  neither  is,  nor  was,  at  the  time 
of  the  service  of  the  summons  in  the  above  entitled  ac- 
tion, a  citizen  or  resident,  permanent  or  temporary,  of 
the  state  of  Nebraska,  or  within  the  jurisdiction  of  said 
court;  that  the  defendant  neither  had  at  the  time  of  the 
service  of  the  summons  herein,  nor  has  it  now,  any  prop- 
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erly  or  estate  subject  to  attachment  and  within  the  juris- 
diction of  said  court;  and  that  no  property  of  the  defend- 
ant was  attached  in  tliis  action. 

"5.  That  the  debt  sued  on  herein  was  not  contracted  in 
the  state  of  Nebraska,  but  was  contracted  in  the  state  of 
Iowa,  and  that  the  said  D.  W.  Archer,  upon  whom  the 
alleged  service  was  made,  was  not  at  the  time  of  the  al- 
leged service  of  the  summons  upon  him,  nor  is  he  now,  the 
managing  agent,  general  agent,  or  agent  of  any  kind  tot 
the  said  Council  Bluffs  Canning  Company,  defendant,  in 
OP  for  the  state  of  Nebraska." 

Also  filed  some  affidavits  in  support  of  the  objections, 
the  said  Council  Bluffs  Canning  Company,  defendant,  in 
error.  The  trial  court,  on  hearing  of  the  objections  to  its 
jurisdiction,  overruled  the  same,  and  of  the  statements  of 
the  journal  entry  of  such  action  is  found  the  following: 
The  court  "finds  that  the  defendant  is  a  foreign  corpora- 
tion having  a  managing  agent  within  the  state  of  Ne- 
braska; that  service  of  summons  was  made  in  this  action, 
upon  said  managing  agent  of  said  defendant  corporation 
in  the  manner  provided  by  law."  The  plaintiff  in  error 
did  not  further  appear,  and,  in  the  course  of  the  business 
of  the  court,  judgment  was  entered  against  it  and  error 
proceedings  have  been  prosecuted  to  this  court. 

The  error  proceedings  herein  raise  for  consideration 
two  main  questions:  First — Was  the  corporation,  plaint- 
iff in  error,  doing  business  within  this  state  in  such  man- 
ner as  to  be  subject  to  the  jurisdiction  and  the  writs  of 
the  courts  thereof?  Second — Was  service  of  summons 
made  upon  it  in  a  manner  provided  by  law?  In  answer 
to  the  first  it  may  be  said  that  the  company,  plaintiff  in 
error,  was  an  Iowa  corporation;  that  the  evidence  ad- 
duced at  the  hearing  on  the  objections  to  the  jurisdiction 
of  the  court,  although  conflicting,  was  amply  suffici^it 
to  sustain  the  finding  that  the  contract,  from  which  arose 
the  claim  involved  herein,  was  a  Nebraska  contract,  a 
business  transaction  of  the  foreign  corporation,  within 
this  state,  and  further,  that  it  was  engaged  in  other  and 
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further  acts  in  this  state,  directly  within  its  province  as  a 
corporation.  By  so  doing  it  brought  itself  within  the  state 
and  subject  to  the  jurisdiction  of  the  courts  of  Nebraska, 
and  subject  to  their  process,  at  least  in  actions  grow- 
ing out  of  such  affairs.  By  the  transactions  of  the  cor- 
poration, including  the  one  out  of  which  arose  the  claim 
on  which  this  action  is  based,  the  corporation  was  suffi- 
ciently engaged  in  business  in  this  state  to  be  amenable 
to  the  jurisdiction  of  its  courts  and  subject  to  the  process 
thereof  when  legally  served,  at  least  in  an  action  for  the 
recovery  of  the  account,  the  result  of  such  business. 
{Colorado  Iron  Works  v.  Sierra  Chrande  Mining  Co.y  25  Pac, 
Rep.  [CJolow],  325,  and  cases  cited;  Klopp  v.  Creston  City 
Water-Works  Co.y  34  Neb.,  808.) 

We  will  now  turn  to  the  second  question.  In  our  CJode 
of  Civil  Procedure,  in  the  portion  relative  to  the  county  in 
which  actions  are  to  be  brought,  in  section  59,  it  is  pro- 
vided as  follows:  "An  action  other  than  one  of  those  men- 
tioned in  the  first  three  sections  of  this  title,  against  a 
non-resident  of  this  state  or  a  foreign  corporation,  may  be 
brought  in  any  county  in  which  there  may  be  property  of, 
or  debts  owing  to,  said  defendant,  or  where  said  defendant 
may  be  found;  but  if  said  defendant  be  a  foreign  insur- 
ance company,  the  action  may  be  brought  in  any  county 
where  the  cause,  or  some  part  thereof,  arose.*'  The  action 
at  bar  is  not  one  of  those  referred  to  in  the  foregoing  sec- 
tions mentioned  in  "the  first  three  sections  of  this  title," 
hence  could  be  instituted  in  any  county  where  the  defend- 
ant could  be  found.  Section  60  under  the  same  title  is  as 
follows:  "Every  other  action  must  be  brought  in  the 
county  in  which  the  defendant,  or  some  one  of  the  defend- 
ants resides,  or  may  be  summoned."  The  evidence  pre- 
sented at  the  hearing  in  the  trial  court,  though  there  was 
a  conflict  as  to  this  particular  point,  warrants  the  finding 
that  the  party  served  was  the  manager  or  "managing 
agent"  of  such  business  as  was  conducted  by  or  for  the 
corporation  (plaintiff  in  error)  in  this  state.  This  being 
true,  service  on  him  was  the  service  prescribed  by  law  as 
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set  forth  in  our  Code  in  the  section  last  quoted.  We  then 
have  the  corporation,  by  doing  business  in  this  state,  sub- 
ject to  the  jurisdiction  of  its  courts  in  the  litigation 
arising  therefrom,  and  such  service  of  process  on  it  as 
the  law  prescribed.  It  follows  from  the  conclusions 
reached  that  the  decisicMi  of  the  district  court:  will  be 

Affirmed. 


«    MSI 

S  m  Hbnby  T.  Church  v.  D.  R  Callihan  &  Company. 

Filed  Novsmbeb  5, 1896.    No.  6862. 

1.  Becord  for  Beriaw:  Joubnal  Entries.  In  the  record  presented  to 
this  court  appeared  a  copy  of  a  Journal  entry  in  which  was  set 
forth  the  overruling  of  a  demurrer  by  the  trial  court  and  that  the 
demurrant  failed  to  plead  or  answer  further,  but  elected  to  stand 
on  the  demurrer.  Beld,  That  such  recitals  must  be  taken  by  this 
court  as  true  statements  of  what  occurred  in  the  trial  court 

S.  Actions:  Name  of  Firm.  The  provisions  of  section  24  of  the  Code 
of  Civil  Procedure  in  relation  to  the  Institution  of  an  action  in 
the  name  of  a  firm  are  special  in  their  character,  to  be  strictly 
construed,  and  the  prescribed  mode  of  procedure  must  be  closely 
followed. 

Z.  Partnership:  Pleading.  If,  in  an  action  commenced  by  a  partner- 
ship in  the  firm  name,  there  is  no  statement  in  the  petition  that  it 
was  "formed  for  the  purpose  of  carrying  on  any  trade  or  business, 
or  for  the  purpose  of  holding  any  species  of  property  in  this  state/' 
the  pleading  is  open  to  attack  by  demurrer  on  the  second  ground 
assigned  by  section  94  of  the  Code,  viz.,  "That  the  plain tifF  has  not 
legal  capacity  to  sue." 

4.  Convarsion:  Pleading:  Names:  Notes:  Chattel  Mortgages.  The 
action  herein  was  one  of  conversion  to  recover  the  value  of  prop- 
erty, of  which  it  was  alleged  the  firm  had  a  special  ownership  by 
virtue  Qf  a  chattel  mortgage.  Neither  the  mortgage  nor  a  oopy 
thereof  was  attached  to  or  appeared  in  the  petition,  but  if  it  had 
been  pleaded  that  the  mortgage  was  executed  to  the  partnership 
by  its  firm  name,  it  would  not  have  constituted  it  such  an  action 
as  is  contemplated  by  section  23  of  our  Code,  which  is  as  follows: 
"In  all  actions  upon  bills  of  exchange  or  promissory  notes  or  other 
written   instruments,  whenever  any  of   the   parties  thereto  are 
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designated  by  the  Initial  letter  or  letters  or  some  contraction 
of  the  Christian  or  first  name  or  names,  it  shall  be  sufficient  to 
designate  such  person  by  the  name,  initial  letter  or  letters,  or  con- 
traction of  the  first  name  or  names,  instead  of  stating  the  Chris- 
tian or  first  name  or  names  in  full." 

Error  from  the  district  court  of  Frontier  county. 
'Med  below  before  Welty,  J. 

W.  8,  Morlanj  for  plaintiff  in  error. 

J.  L.  Whitej  contriL 

Harrison,  J. 

This  action  was  instituted  against  the  plaintiff  in  error 
in  the  district  court  of  Frontier  county,  defendant  in  error 
being  designated  therein  as  D.  R.  Callihan  &  Co.,  with 
no  statement  that  it  was  formed  for  the  purpose  of  carry- 
ing on  or  doing  any  business  or  holding  any  species  of 
property  in  this  state,  or  pleading  the  names  of  the  indi- 
vidual members  of  the  partnership.  That  the  defendant 
in  error  was  a  partnership  appears  from  the  verification  to 
the  petition  filed,  as  follows:  "D.  R.  Callihan,  being  one  of 
the  members  of  the  firm  plaintiff,  says  that  he  has  read 
the  foregoing  petition;  that  the  matters  therein  set  forth 
are  true  as  he  verily  believes."  To  the  petition  the  plain- 
tiff in  error  interposed  a  demurrer  as  follows:  "The  de- 
fendant demurs  to  the  plaintiff's  petition  for  the  follow- 
ing reasons:  First — The  plaintiff  has  no  legal  capacity  to 
sue.  Second — There  is  a  defect  of  parties  plaintiff.  Third 
— The  petition  does  not  state  facts  suflScient  to  constitute 
a  cause  of  action;"  which  was  overruled  and  judgment 
rendered  for  defendant  in  error.  To  obtain  a  review  of 
the  action  of  the  trial  court  the  case  is  presented  to  this 
tribunal. 

Counsel  for  defendant  in  error  states  that  when  the 
demurrer  was  heard  and  overruled  in  the  district  court 
plaintiff  in  error  was  allowed  thirty  days  in  which  to 
answer;  that  this  was  a  waiver  of  the  right  to  further 
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insist  on  the  objections  to  the  petition  raised  by  the  de- 
mnrrer.  The  record  as  filed  in  this  court,  on  the  subject 
of  the  hearing  and  ruling  on  the  demurrer,  etc.,  is  as  fol- 
lows: 

"Afterwards,  to-wit,  on  the  6th  day  of  November,  1893, 
this  case  came  on  for  hearing  on  the  petition  of  the  plaint- 
iff, and  the  defendant's  demurrer  thereto;  on  considera- 
tion whereof  the  court  doth  overrule  said  demurrer,  to 
which  ruling  of  the  court  the  defendant  excepts. 

"And  afterwards,  to-wit,  on  the  5th  day  of  March,  1894, 
the  defendant  having  failed  to  plead  further  or  answer  in 
said  case,  and  the  defendant  not  desiring  to  plead  further 
in  said  case,  but  electing  to  stand  on  said  demurrer,  the 
plaintiff  demanded  judgment,"  etc. 

In  our  considerations  of  the  questions  discussed  we 
must  be  governed,  as  to  what  occurred  in  the  trial  court, 
by  the  statements  contained  in  the  journal  entry  which 
we  have  just  quoted.  One  ground  of  the  demurrer  herein 
was  that  the  plaintiff,  defendant  in  error,  had  no  legal 
capacity  to  sue.  Section  24  of  our  Code  of  Civil  Pro- 
cedure, reads  as  follows:  "Any  company  or  association  of 
I)ersons,  formed  for  the  purpose  of  carrying  on  any  trade 
or  business  or  for  the  purpose  of  holding  any  species  of 
property  in  this  state,  and  not  incorporated,  may  sue  and 
be  sued  by  such  usual  name  as  such  company,  partuer- 
ship,  or  association  may  have  assumed  to  itself  or  to  be 
known  by,  and  it  shall  not  be  necessary  in  such  case  to  set 
forth  in  the  process  or  pleading,  or  to  prove  at  the  trial, 
the  names  of  the  persons  composing  such  company.^'  In 
respect  to  the  provisions  of  the  foregoing  section  it  haa 
been  said:  "But  this  mode  of  bringing  an  action  by  a 
partnership  being  unknown  at  the  common  law,  and  dif- 
ferent from  the  general  import  of  the  statutes  in  respect 
to  parties  to  an  action,  these  special  provisions  must  be 
strictly  construed,  and  the  exact  mode  of  procedure  re- 
quired of  partners  must  be  closely  pursued.  {Ledse  v. 
Vance,  28  la.,  509;  Bailey  v.  Bryan,  3  Jones'  Law,  357.) 
•     *     *     Another  requisite  is  that  it  must  appear  that 
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the  company  is  formed  to  carry  on  some  trade  or  business, 
or  to  hold  some  species  of  property  in  this  state,  and  is 
not  incorporated."  {Burlington  db  J/.  /?.  /?.  Co.  v.  Dicky  7 
Neb.,  242.)  The  requirements  of  the  Code  of  Civil  Proced- 
ure were  not  fulfilled  in  the  pleading  under  consideration, 
hence  it  was  insufficient.  The  objection  to  the  petition 
was  properly  raised  by  the  paragraph  of  the  demurrer  in 
which  it  was  set  forth  that  the  petition  did  not  show  that 
the  plaintiff,  defendant  in  error,  had  the  legal  capacity 
to  sue.  {Sanborn  v.  Hale^  12  Neb.,  318,  citing  Bliss,  Code 
Pleading,  sees.  407,  408;  HasUns  v.  Alcotty  13  O.  St.,  210.) 
The  action  is  one  to  recover  against  the  plaintiff  in 
error  for  an  alleged  conversion  of  certain  personal  prop- 
erty in  which  it  was  alleged  in  the  petition  that  defendant 
in  error  had  a  special  ownership  by  virtue  of  a  chattel 
mortgage  executed  and  delivered  to  him  by  a  person 
named  in  the  pleading,  other  than  the  plaintiff  in  error. 
Counsel  for  defendant  in  error  urges  that  inasmuch  as 
Its  alleged  ownership  of  the  property  was  based  upon  the 
chattel  mortgage,  a  written  instrument,  the  case  was 
within  the  provisions  of  section  23  of  the  Code,  in  which 
it  is  stated:  "In  all  actions  upon  bills  of  exchange  or 
promissory  notes,  or  other  written  instruments,  whenever 
any  of  the  parties  thereto  are  designated  by  the  initial 
letter  or  letters  or  some  contraction  of  the  Christian  or 
first  name  or  names,  it  shall  be  sufficient  to  designate 
such  person  by  the  name,  initial  letter  or  letters,  or  con- 
traction of  the  Christian  or  first  name  or  names,  instead 
of  stating  the  Christian  or  first  name  or  names  in  full.'' 
This  section  was  under  consideration  in  the  case  of  Bur- 
lington &  J/.  /?.  R.  Co.  V.  Dick,  mpra^  and  it  was  held  to  be 
a  special  provision — a;i  exception  to  the  general  rule — 
and  to  be  strictly  construed.  The  section,  if  read  and 
strictly  construed,  cannot  be  said  to  authorize  a  partner- 
ship to  commence  an  action  in  the  firm  name,  without 
further  allegation,  merely  because  the  action  is  based 
upon  a  written  instrument  executed  to  it  in  its  partner- 
ship  appellation.  Moreover,  the  action  of  defendant  in 
39 
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error  was  predicated  upon  the  alleged  conversion  of  the 
property  by  plaintiff  in  error,  and  that  its  alleged  own- 
ership was  evidenced  by  a  written  instrument  in  which 
it  may  have  been  referred  to  by  its  firm  name  would  not 
alone  authorize  the  commencement  of  the  action  in  such 
firm  name.  The  district  court  erred  in  overruling  the 
demurrer  and  the  judgment  is  reversed  and  the  cauae 
remanded. 


Reversed  and  remanded. 


CEUkRLES  Greene,  appellee,  y.  Rachel  B.  Greens^ 

APPELLANT. 

Filed  November  5, 1896.    No.  6441 

L  DlTorea  and  Alimony.  AUmony  may  be  defined  to  be  Bucb  sum  as 
Ui  ordered  by  the  court  to  be  pa^  to  the  wife  by  the  husband,  for 
her  support  during  the  time  she  lives  separate  from  him,  or  to  be 
paid  by  her  late  husband  for  her  maintenance  after  divorce  from 
the  marriage  tie.  This  latter  is  a  creation  of  modem  law  and  la 
what  is  known  as  permanent  alimony.  (2  Bishop,  Blarriage  ft  Di- 
vorce, sec.  351.) 


"%, .    A  husband  cannot,  in  this  state,  whether  he  or  the  wif* 

be  granted  the  divorce,  recover  alimony  to  be  paid  out  of  the  di- 
vorced wife's  separate  estate. 

t. .    Section  10,  chapter  25,  Compiled  Statutes,  which  reads,  "A 

petition  or  bill  of  divorce,  alimony,  and  maintenance  may  be  ex- 
hibited by  a  wife  in  her  own  name,  as  well  as  a  husband;  and  In 
all  cases  the  respondent  may  answer  such  petition  or  bill  without 
oath;  and  in  all  cases  of  divorce,  alimony,  and  maintenance,  when 
personal  service  cannot  be  had,  service  by  publication  may  be 
made  as  is  provided  by  law  in  other  civil  cases  under  the  Code  of 
•  Civil  Procedure,"  held,  to  confer  upon  the  wife  the  right  to  com- 
mence an  action  of  divorce  in  her  own  name  and  without  the  in- 
tervention in  the  suit  of  a  next  friend  as  was  formerly  required, 
and  not  to  authorize  the  granting  of  alimony  or  maint^iance  to 
the  husband,  to  be  pcdd  from  the  estate  of  the  former  wife. 

4.  Bill  of  Exceptions:  Omission  of  Evidence.    When  it  appears  from 
statements  in  the  bill  of  exceptions  that  it  does  not  contain  all 
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the  evidence  introduced  at  the  trial  of  the  case,  such  must  be 
taken  to  be  the  fact,  in  the  absence  of  any  other  or  further  proof 
on  the  subject  than  the  certificate  to  the  bill  to  the  effect  that  It 
contains  all  the  evidence. 


S. :  :  Review.  Where  a  bill  of  exceptions  does  not  con- 
tain all  the  evidence  adduced  at  the  trial,  the  evidehce  will  not  bo 
examined  by  this  court  to  ascertain  whether  it  was  sufficient  to 
support  the  finding  and  decree  of  the  trial  court 

C  Bevlew:  Objections.  The  record  presented  to  this  court  did  not 
disclose  that  any  objections  were  made  in  the  district  court  to 
its  trial  and  adjudication  in  this,  an  action  for  divorce,  oi  the 
alleged  rights  of  a  husband  in  real  estate,  the  title  to  which  rested 
in  the  wife.  EM,  That  the  questions  will  not  be  considered  in  this 
court 

Appeal  from  the  district  court  of  York  county.  Heard 
below  before  Bates,  J. 

John  H.  Ames,  Sedgwick  d  Potoer^  and  Harwoodj  Ames  d 
PettiSj  for  appellaint 

George  B.  France  and  N*  Y.  Harlan^  contrti. 

Harrison,  J. 

This  action  was  instituted  in  the  district  court  of  York 
county,  by  the  appellee  against  appellant,  the  objects 
sought  being  to  obtain  a  divorce  from  her,  and  other 
relief  in  regard  to  certain  property  rights.  Appellant's 
desertion  of  him  was  alleged  by  appellee  as  the  ground 
for  the  claim  of  divorce.  It  was  pleaded  in  the  petition 
that  the  parties  were  married  at  Johnsonburg,  New  Jer- 
sey, October  13,  1869,  and  that  on  or  about  November  1, 
1888,  the  appellant  deserted  appellee,  and  for  more  than 
two  years  had  been  willfully  absent  from  him  without 
just  cause  or  reason.  The  petition  also  contained  a  some- 
what extended  account  of  the  beginning  and  course  of 
their  married  life,  and  more  particularly  the  business  and 
financial  transactions  engaged  in  by  the  appellee,  and  re- 
verses therein,  and  the  consequent  changes  in  location, 
etc.;  and  it  is  of  the  statements  that  appellee  purchased 
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a  certain  tract  of  forty  acres  of  land  in  York  county  and 
near  York;  also  a  lot  in  York,  upon  which  he  claims  to 
have  erected  a  store  building;  that  this  property  be- 
longed to  appellee,  but  had  been  placed  in  the  name  of 
Bobert  Blair,  contrary  to  the  wishes  and  against,  or  in 
fraud  of,  the  rights  of  appellee;  that  Robert  Blair,  de- 
ceased at  the  time  of  this  action,  made  a  will  in  which  he 
devised  the  aforementioned  land  and  lot  to  his  three 
daughters, — the  undivided  one-half  interest  therein  to  ap- 
pellant, and  the  undivided  one-half  to  the  other  two.  It 
is  pleaded  in  the  answer,  and  shown  by  the  evidence,  that 
the  two  sisters  of  appellant  afterwards  conveyed  to  her 
the  title  wiiich  they  acquired  to  the  aforesaid  property. 
It  was  further  set  forth  in  the  petition  that  there  were 
four  children,  issue  of  the  marriage,  with  the  care,  cus- 
tody, and  education  of  whom  it  was  alleged  the  appellant 
was  wholly  unqualified  to  be  trusted;  that  by  the  will  of 
appellant's  father  the  sum  of  $125,000  was  bequeathed  in 
such  manner  that  she  was  entitled  to  receive  the  income 
therefrom,  amounting  to  ?6,000  per  annum;  that  appel- 
lant "is  the  owner  of  a  large  amount  of  property,  as 
hereinbefore  alleged,  and  the  plaintiff  is  possessed  of  but 
little  means  and  has  but  little  annual  income,  and  he  is 
unable  to  perform  manual  labor,  as  he  is  afflicted  with 
what  is  commonly  known  as  hip-joint  disease,  and  is  una- 
ble to  support  himself  by  reason  thereof,  and  the  defend- 
ant absolutely  refuses  to  convey  that  which  is  justly  due 
him,  or  to  contribute  anything  to  his  support."  The 
prayer  of  the  petition  was  as  follows:  "The  plaintiflf  there- 
fore prays  that  he  may  be  divorced  from  the  defendant, 
and  that  he  may  be  given  the  custody  of  the  said  minor 
children,  and  that  the  defendant  be  decreed  to  pay  him 
reasonable  alimony,  and  to  convey  to  him  each  and  every 
part  of  the  lands  hereinbefore  described,  and  for  such 
other  and  further  relief  as  equity  may  require."  In  her 
answer  the  appellant  set  forth  the  purchase  of  the  prop- 
erties in  and  near  York,  as  having  been  made  with  monev 
furnished  by  her  father;  that  they  were  so  purchased  for 
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her,  but  that  the  title  was  taken  in  the  name  of  her 
father;  that  after  his  death  it  was  discovered  that  in  his 
will  she  had  been  given  the  one-half  interest  in  them,  and 
her  two  sisters  one-half  interest;  that  the  two  sisters  af- 
terwards conveyed  to  her  all  title  or  interest  they  had  in 
the  properties  in  York  county,  and  the  answer  continued: 
"That  prior  to  the  beginning  of  this  action  ♦  •  ♦  the 
said  plaintiff,  by  a  certain  indenture  of  deed,  duly  exe- 
cuted, signed,  witnessed,  acknowledged,  and  delivered 
with  and  to  one  Thomas  Kays,  as  the  trustee  and  agent  of 
this  defendant,  for  a  good  and  valuable  consideration, 
released,  relinquished,  and  conveyed  to  and  for  the  use 
of  this  defendant  all  his  claim,  right,  title,  or  interest, 
or  pretended  claim,  right,  title,  or  interest,  in  or  to 
several  tracts  of  land  and  every  of  them,  and  thereby, 
Hpon  consideration  as  aforesaid,  expressly  admitted 
and  acknowledged  that  this  defendant  was  the  true 
and  only  owner  of  all  the  same  as  her  own  separate 
estate  and  property,  free  from  all  interest,  title,  or  con- 
trol of  said  plaintiff,  whereby  the  defendant  avers  that 
this  plaintiff  is  estopped  to  assert  or  maintain  that  he 
has,  or  has  had  since  the  24th  day  of  July,  1888,  any  right, 
title,  claim,  lien,  or  interest  in  or  to  said  lands  or  any  of 
them;  all  of  which  matters  were  and  are  at  issue  between 
these  same  parties  in  an  action  pending  in  the  district 
court  of  York  county,  Nebraska,  between  the  same  parties 
as  in  this  action,  which  other  action  was  pending  at  the 
time  this  action  was  commenced,  and  has  ever  since  been 
and  is  now  so  pending  as  hereinbefore  set  forth."  One 
portion  of  the  answer  was  in  the  nature  of  a  cross-peti- 
tion, and  contained,  among  others,  allegations  of  appel- 
lee's cruelty  toward  appellant  and  his  family,  and  his 
unfitness  to  have  the  custody  and  control  of  the  children. 
Appellant  asked  that  she  be  granted  a  divorce,  that  she 
be  awarded  the  custody  of  the  children,  and  that  the 
title  to  the  property  in  controversy  be  quieted  and  con- 
firmed in  her,  and  some  other  relief,  which  need  not  be 
particularly  noticed.     To  this  answer  and  cross-petition 
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the  appellee  filed  a  denial  of  each  and  every  allegation 
of  new  matter  therein  contained.  The  appellant  filed  a 
supplemental  answer  in  which  it  was  pleaded  that  of  the 
action  to  which  reference  was  made  in  the  former  answer 
as  pending  in  the  district  court  of  York  county  between 
the  parties  hereto,  and  in  regard  to  the  title  of  the  lands 
and  property  herein  involved,  there  had  been  a  trial  and 
a  judgment  therein,  favorable  to  appellant,  by  which  she 
had  been  awarded  the  ownership  and  title  of  the  real  es- 
tate drawn  into  controversy,  and  that  the  cause  of  action 
in  that  case  was  the  same  as  in  the  case  at  bar.  To  this 
supplemental  pleading  the  appellee  replied,  admitting  the 
other  action  and  that  it  had  run  its  course  to  judgment, 
but  alleged  that  the  sole  issue  in  that  case  was  whether 
a  contract  upon  which  it  was  predicated  had  been  made 
by  appellant  under  duress.  This  reply  was,  further,  a 
general  denial  of  the  allegations  of  the  supplemental  an- 
swer, except  such  as  were  specifically  admitted.  Of  the 
issues  joined  there  was  a  trial.  Appellant  was  granted 
a  divorce  and  the  custody  of  the  children.  There  were 
further  findings  and  decree  as  follows:  "The  court  fur- 
ther finds  that  the  plaintiff  has  an  equitable  interest  in 
the  following  described  real  estate,  which  real  estate 
appears  on  the  records  as  the  property  of  the  defendant, 
to-wit,  has  an  interest  in  lot  11,  block  58,  in  the  city  of 
York,  York  county,  Nebraska,  according  to  the  original 
plat  of  the  town  of  York,  and  that  said  interest  is  of  the 
value  of  |1,400.  The  plaintiff  has  also  an  equitable  inter- 
est in  the  southwest  quarter  of  the  southeast  quarter  of 
section  31,  township  11  north,  of  range  2  west,  6th  P.  M., 
in  York  county,  the  title  to  which  also  appears  of  record 
in  the  name  of  defendant,  and  that  the  interest  of  said 
plaintiff  in  said  premises  is  of  the  value  of  (3,000,  and  the 
said  sum  of  $1,400  is  a  valid  lien  on  said  lot,  and  the  said 
sum  of  $3,000  is  a  valid  lien  on  said  southwest  quarter  of 
southeast  quarter,  section  31,  township  11,  range  2  west. 
♦  *  *  It  is  further  ordered  and  adjudged  by  the  court 
that  the  plaintiff  have  and  recover  of  the  defendant, 
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Rachel  B.  Greene,  the  sum  of  |4,400,  the  value  of  his 
equitable  interest  in  the  property  hereinbefore  described, 
and  that  said  sum  be  a  lien  on  said  premises  in  the  order 
named."  From  this  latter  portion  of  the  decree  this  ap- 
peal has  been  prosecuted. 

One  of  the  questions  presented  is,  can  alimony  be  al- 
lowed to  the  husband?  Alimony  is  defined  in  2  Bishop, 
Marriage  &  Divorce  [6th  ed.],  section  351,  as  follows: 
"Alimony,  in  divorce  law,  is  the  allowance  which  a  hus- 
band pays,  by  order  of  court,  to  his  wife  while  living  sep- 
arate from  him  for  her  maintenance;  or,  it  may  be  a  like 
provision  ordered  for  the  sustenance  of  a  woman  di- 
vorced from  the  bond  of  matrimony,  out  of  her  late  hus- 
band's estate, — the  latter  branch  of  the  definition  denot- 
ing a  form  of  alimony  known  only  to  the  modem  law,  not 
to  the  ancient.  It  may  be  for  the  wife's  use  during  the 
pendency  of  a  suit,  called  alimony  pendente  lite,  or  after  its 
termination,  known  as  permanent  alimony."  (See,  also, 
further  definition  in  note  1  on  same  page.)  In  section 
469,  in  the  same  volume,  the  author  observes:  "If  a  hus- 
band is  obliged  to  seek  a  divorce  from  his  wife,  and  the 
property  of  the  two  is  mainly,  or  entirely,  vested  for  her 
separate  use,  it  will,  under  special  circumstances,  be  im- 
possible to  do  justice  without  transferring  to  him  some 
of  this  property.  And  perhaps  there  may  be  statutes  in 
some  of  our  states  under  which  something  approximating 
this  can  be  done.  But  it  cannot  generally.  Nor,  where 
the  common  law  rules  of  property  prevail,  are  the  cir- 
cumstances numerous  in  which  it  ought  to  be;  because 
these  rules  put  what  justly  belongs  to  the  wife  as  well  as 
to  the  husband  into  his  hands,  to  be  used  by  him  for  the 
family's  support  as  well  as  his  own.  Yet  legislation  in 
some  of  the  states  is  setting  strongly  in  a  direction  ulti- 
mately to  exhibit  the  spectacle  of  rich  wives  supporting 
poor  husbands;  and  of  husbands  defrauding  their  cred- 
itors while  wealth  embraces  them  in  the  arms  of  their 
wives.  This  condition  of  things  is  for  the  legislatures, 
not  the  courts;  but  the  courts,  seeing  these  things,  may 
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also  see  a  reason  why  they  should  not  feel  compunction, 
when,  in  a  proper  case,  they  withhold  all  allowance  of 
alimony  to  the  wife/'  "Alimony  is  allowed  the  wife  in 
recognition  of  the  husband's  common-law  liability  to  sup- 
port her.  Therefore,  in  the  absence  of  legislation  read- 
justing domestic  relations  and  allowing  it,  there  being  no 
corresponding  liability  on  the  wife's  part  to  support  her 
husband,  alimony  cannot  be  granted  him.  In  several  of 
the  states,  however,  alimony,  or  an  allowance  from  the 
wife's  estate  in  the  nature  of  alimony,  is  allowed  the  hus- 
band by  statute."  (Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  92.) 
"An  action  for  alimony  cannot  be  maintained  by  the  hus- 
band against  the  wife."  {Sotners  v.  SonierSj  39  Kan.,  132; 
Nelson,  Divorce  &  Separation,  sec.  904.)  Unless  allowed 
by  our  statute,  the  husband  could  recover  no  alimony. 

It  is  argued  that  by  virtue  of  the  provisions  of  section 
10,  chapter  25,  Compiled  Statutes  of  1895,  entitled  "Di- 
vorce and  Alimony,"  that  the  right  to  recover  alimony 
was  conferred  upon  the  husband.  The  section  reads  as 
follows:  "A  petition  or  bill  of  divorce,  alimony,  and  main- 
tenance may  be  exhibited  by  a  wife  in  her  own  name,  as 
well  as  a  husband;  and  in  all  cases  the  respondent  may 
answer  such  petition  or  bill  without  oath;  and  in  all  cases 
of  divorce,  alimony,  and  maintenance,  when  personal 
service  cannot  be  had,  service  by  publication  may  be 
made  as  is  provided  by  law  in  other  civil  cases  under  the 
Code  of  Civil  Procedure."  Before  the  enactment  of  this 
section  a  wife  was  obliged  to  commence  the  action  by  a 
representative,  by  her  next  friend,  and  the  evident  intent 
of  the  enactment  was  to  allow  her  to  commence  the  suit 
in  her  own  name  without  the  interposition  of  a  "next 
friend,"  and  the  addition  of  the  words  "as  w^ell  as  a  hus- 
band" were  meant  to,  and  do,  convey  no  other  meaning 
than  that  the  wife  may  commence  an  action  in  the  same 
manner  as  a  husband,  and  they  do  not  reach  back  and 
connect  with  the  words  "alimony  and  maintenance"  and 
confer  upon  the  husband  the  right  to  alimony  and  main- 
tenance in  an  action  of  divorce,  either  of  which,  unless 
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given  by  this  section,  he  could  not  obtain  in  the  action. 
The  words  were  but  used  as  a  part  of  the  description  of 
the  action  which  the  law-makers  gave  the  wife  the  right 
to  institute  in  her  own  name.  It  would  be  a  strained 
construction  which  would  give  them  the  force  of  raising 
in  the  husband  the  new  right  to  obtain  alimony  and  main- 
tenance in  an  action  of  divorce.  (Wood  v.  Wood,  8  Wend. 
[N.  Y.],  357.)  The  rights  of  the  appellee  to  receive  any 
of  the  property,  then,  could  not  be  predicated  upon  his 
claim  for  alimony  and  maintenance,  but  must  be  derived 
from  such  equities  as  accrued  in  his  favor  from  the  man- 
ner of  the  original  purchase  of  the  property  and  the 
subsequent  improvement  thereof,  and  his  participation 
therein,  and  contributions  thereto. 

In  relation  to  this  branch  of  the  case  it  is  asserted  by 
appellant  that  there  is  no  evidence,  or  at  leaat  not  suffi- 
cient evidence,  to  support  the  findings  and  decree  of  the 
court  To  this  attorneys  for  appellee  answer  that  there 
was  testimony  offered  and  received  at  the  trial  in  the  dis- 
trict court  which  was  not  made  a  part  of  the  bill  of  ex- 
ceptions and  is  not  presented  in  this  court,  and  that  it  is 
the  established  rule,  when  such  is  the  existent  condition 
of  the  record,  that  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  findings  and  judgment  will  not  be 
examined.  The  record  in  this  case  discloses  that  the 
bill  of  exceptions  was  prepared  and  presented  to  the  at- 
torneys for  appellee  for  examination  and  amendment  and 
was  returned  to  the  attorney  for  appellant  indorsed:  "I 
herewith  return  this  draft  of  a  bill  of  exceptions  in  the 
case  of  Charles  Greene  v.  Kachel  B.  Greene,  submitted  to 
me  on  the  —  day  of ,  1893,  and  propose  no  amend- 
ments thereto."  It  was  said  by  this  court,  in  deciding  the 
case  of  Cattle  v,  Haddoxj  14  Neb.,  59:  "Where  a  bill  of  ex- 
ceptions purporting  to  contain  all  the  testimony  is  sub- 
mitted to  the  adverse  party  for  amendment,  and  such 
party  certifies  that  he  has  no  amendments  to  propose  to 
the  same,  the  court  will  presume  that  such  bill  contains 
all  the  evidence,  notwithstanding  the  certificate  may  not 
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fully  so  certify;"  but  in  Missouri  P.  R.  Co.  v.  HaySj  15 
Neb.,  231,  it  was  stated:  "Where  all  the  evidence  used 
on  a  trial  is  not  before  us,  we  cannot  say  that  the  finding 
was  unsupported.  It  is  true  that  the  certificate  to 
the  bill  of  exceptions  is  to  the  effect  that  it  is  complete 
and  contains  all  the  evidence  produced  on  the  trial ;  but 
we  find  within  the  bill  itself,  in  the  questions  and  an- 
swers especially,  incontestible  proof  that  it  does  not. 
Where  such  is  the  case  the  certificate  will  not  be  taken 
as  conclusive  on  that  point."  In  the  bill  of  exceptions 
we  find  the  following  statement:  "Plaintiff  now  reads  in 
evidence  depositions  of  Aaron  Kisselbach,  Euphrennia 
Cramer,  Fanny  C.  Widenor,  Nicholas  Harris,  Howard 
Barron,"  etc.  The  depositions  which  the  record  refers 
to  are  not  in  the  bill  of  exceptions,  and  where  the  fact 
that  evidence  was  used  which  is  not  incorporated  in  the 
record  appears,  as  it  does  here,  it  must  be  noticed  not- 
withstanding the  certificate  to  the  bill  and  the  presump- 
tion arising  from  the  indorsement  of  counsel  hereinbefore 
quoted,  and  where  the  bill  does  not  contain  all  the  evi- 
dence used  on  the  trial,  the  objection  that  the  finding  and 
decree  of  the  trial  court  are  not  supported  by  the  evidence 
cannot  be  considered.  That  it  would  not  be  fair  or  right 
to  do  so  is  too  apparent  to  need  argument  in  its  support 
{Chamberlain  v.  Brmcfij  25  Neb.,  434;  Aspimcall  v.  Sabin^  22 
Neb.,  73;  Nelson  v.  JenJcinSy  42  Neb.,  133.)  The  record  be- 
fore us  does  not  disclose  any  objection  made  to  the  litiga- 
tion of  the  question  of  the  appellee's  rights,  if  any,  in  the 
property,  in  this,  an  action  of  divorce.  The  question  was 
presented  by  the  pleadings,  and,  as  shown  in  the  record, 
was  fully  submitted  to  the  trial  court;  hence  we  need  ex- 
press no  opinion  on  it  at  present.  {Sorners  t\  SomerSj  39 
Kan.,  132;  Sherwin  v.  Oaghageny  and  cases  cited,  39  Neb., 
238.) 

It  is  urged  by  counsel  for  the  appellee  that  the  appeal 
from  the  branch  of  the  case  in  respect  to  the  property  by 
the  appellant  presents  the  whole  decree  here  and  that  the 
action  of  the  trial  court,  in  any  and  all  particulars,  is 
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open  to  examination  and  reversal  or  modification  at  the 
instance  of  either  party  to  the  cause,  and  further  contends 
that  there  was  not  sufficient  evidence  to  sustain  the  find- 
ings made,  on  which  is  based  the  decree  of  divorce  in 
favor  of  appellant  Without  discussion  or  decision  of 
the  presentation  of  this  subject  at  this  time,  in  an  appeal 
which  in  terms  was  limited  to  one  branch  of  the  case  by 
the  party  successful  in  the  portion  of  the  decree  sought 
to  be  attacked  by  the  opposing  party,  it  will  suffice  to  say 
that  it  has  developed  that  the  evidence  is  not  all  con- 
tained in  the  bill  of  exceptions,  and  hence  the  question  of 
the  sufficiency  of  the  evidence  to  support  the  findings  of 
the  trial  court  is  not  open  to  consideration.  It  follows 
from  the  views  hereinbefore  expressed  and  the  conclu- 
sions reached  that  the  decree  of  the  district  court  will  be 


AFFIB&fBD. 


QEonaB  W.  Purnbll  v.  Julia  A,  Minor. 

Filed  Noyembeb  6, 1896.    No.  6818. 

1.  Bailment:  Teams:  Neolioeivcs:  Damages.  The  hirer  oC  a  team  is 
liable  to  the  owner  for  want  of  ordinary  care  in  the  use  of  the 
team. 

I» :  Abuse  of  Horses:  Evidence.    The  eyidence  was  conflicting. 

Held,  That  a  verdict  for  plaintiff  would  not  be  disturbed. 

Error  from  the  district  court  of  Holt  county.    Tried 
below  before  Jackson,  J, 

L.  G.  Chapman^  for  plaintiff  in  error. 

W.  8.  Summers^  contra. 

NORVAL,  J. 

In  1891  Julia  A.  Minor  hired  a  team  of  horses  to 
George  W.  Purnell  for  farm  work.     This  action  was 
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brought  to  recover  for  a  balance  due  for  the  use  of  the 
team,  and  for  damages  sustained  by  reason  of  improper 
care  and  overwork  of  the  horses  by  the  defendant  The 
answer  was  a  general  denial,  and  a  trial  to  a  jury  resulted 
in  a  verdict  for  the  plaintiff  in  the  sum  of  |168,  for  which 
sum  judgment  was  rendered. 

It  is  argued  that  the  court  ef red  in  permitting  plaintiff 
to  testify  to  the  items  of  her  account  for  the  use  of  the 
team  from  a  copy  of  the  original  account.  The  record 
does  not  so  show.  It  does  appear  that  plaintiff  when  tes- 
tifying held  in  her  hands  both  the  original  account  as 
made  by  her  and  a  copy  thereof;  but  it  is  not  disclosed 
whether  she  testified  to  the  different  items  of  debits  and 
credits  from  her  own  personal  recollection  or  not.  She 
was  not  even  cross-examined  on  that  point.  Besides,  the 
amount  claimed  for  the  use  of  the  team  was  established 
by  proving  the  admission  of  the  defendant. 

The  last  contention  is  that  the  verdict  is  against  the 
evidence.  The  jury  having  allowed  plaintiff  practically 
the  full  vaiue  of  the  team  at  the  time  of  the  hiring,  it  is 
argued  that  there  was  no  evidence  from  which  negligence 
and  want  of  care  on  the  part  of  the  defendant  could  be 
found.  The  testimony  on  behalf  of  the  plaintiff  tended  to 
show  that  the  horses,  when  hired  and  received  by  the  de- 
fendant on  May  11,  weighed  from  1,200  to  1,300  pounds 
each,  both  sound  and  in  good  condition,  and  worth  from 
|100  to  |125;  that  they  were  overworked  and  poorly 
cared  for  by  defendant;  that  after  being  worked  all  day 
they  were  turned  out  at  night  unfed;  that  when  they  were 
returned  to  plaintiff  in  August  following  they  were  en- 
tirely used  up,  one  having  the  fistula  and  the  other 
scarcely  able  to  get  up  without  help,  and  continued  to 
grow  worse  until  it  died  two  weeks  later;  and  that 
neither  was  of  any  value  when  the  defendant  returned 
them,  but  both  were  entirely  worthless.  If  the  defendant 
and  his  witnesses  are  to  be  believed,  the  team,  while  un- 
der Pumell's  control,  had  proper  care  and  feed  and  at- 
tention, was  not  overworked,  and  that  the  horses  were 


Vol.  49]  SEPTEMBER  TERM,  1896.  657 

Elnspahr  v.  Exchange  Nftt.  Bank  of  Hastings. 

sound  when  delivered  to  plaintiff.  The  jury  saw  and 
heard  the  witnesses  and  passed  upon  the  conflicting  testi- 
mony, and  the  verdict  being  supported  by  the  evidence, 
should  not  be  disturbed.  The  defendant  was  liable  to 
plaintiff  for  all  damages  resulting  from  a  want  of  ordi- 
nary care  in  the  use  of  the  team  while  in  his  possession. 
The  judgment  is 

AFFIR&ifiD. 


49  557 
62  507 
64    417| 

Anna  D.  Einspahr  et  al.  v.  Exchange  National  Bank  ,g  ^1 
OF  Hastings,  Nebraska. 

FiLBD  November  6, 1896.    No.  6819. 

M&vUiw:  Un AUTHENTICATED  Traztscbipt:  Dismissal.  A  petition  In 
error  will  be  dismissed  out  of  the  supreme  court  when  the  tran- 
script filed  therein  Is  not  authenticated  by  the  clerk  of  the  trial 
court. 

Error  from  the  district  court  of  Adams  county.  Tried 
below  before  Bball,  J. 

Cappa  d  Stevensj  for  plaintiff  in  error. 

Tibbet8j  Morey  d  Ferris^  contrn. 

NORVAL,  i. 

The  petition  in  error  must  be  dismissed,  for  the  reason 
the  transcript  of  the  proceedings  and  judgment  filed  in 
this  court  is  not  authenticated  by  the  clerk  of  the  court 
below.  {City  of  Brouynvxlle  t?.  Middkton^  1  Neb.,  10;  Ward 
V.  Urmsony  40  Neb.,  695;  }foore  v.  Waterman y  40  Neb.,  498; 
Baker  v.  Kloster^  41  Neb.,  890;  Oameau  t\  Omaha  Printiiuj 
Co.,  42  Neb.,  847;  McDonald  v.  Grabow,  46  Neb.,  406;  OHh 
V.  Butters,  46  Neb.,  492.) 

DISMISSE2D. 
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66  wii  State  of  Nebraska,  bx  rel.  Marquett,  Deweesb  & 

Hall,  v.  A.  Baushausen  bt  al. 

FiLKD  NoTSMBSB  5, 1896.    No.  5875. 

1.  Xandamufl:  Pleadino.  The  pleadings  in  proceedings  in  mandamm 
have  the  same  effect  and  are  to  be  construed  as  in  ordinary  civtl 
actions.  Hence  a  material  averment  in  a  petition  for  ma$idamu», 
not  denied  by  the  answer,  is  to  be  taken  as  true. 

X  ;  Demand:   Waiyxb.    As  a  general  rule,  mandamiu  will  not 

issue  at  the  suit  of  a  private  individual  to  compel  a  public  officer 
to  do  any  official  act  until  a  demand  has  been  made  upon  him  to 
do  It  But  a  formal  demand  is  unnecessary  where  the  conduct 
and  action  of  the  respondent  are  equivalent  to  a  positive  refusal. 

t. :  County  Boaed:  Res  Judicata.    The  allowance  of  a  writ  oC 


mandamus  to  compel  a  county  board  to  include  relators'  claim  in 
its  estimates  of  the  taxes  to  be  levied  for  the  ensuing  year  is  not 
necessarily  an  adjudication  that  a  definite  sum  is  due  from  the 
county  to  the  relators. 

4.  County  Board:  Aixowance  of  Claiic:  Reconsideratioit.  Under 
section  40  of  the  act  of  the  legislature  of  1879,  entitled  "An  act 
concerning  counties  and  county  officers"  (Compiled  Statutes,  ch. 
18).  a  county  board  has  authority  to  once  reconsider  its  action 
in  the  allowance  of  a  claim  against  the  county,  upon  notice  to  the 
parties  interested. 

ii :  :  :  Waiver  of  Notice.  The  formal  notice  re- 
quired by  said  section  to  be  given  may  be  waived  by  the  person 
entitled  thereto. 


S» :   :    Res  Judicata.    Where  a  claim  presented  to  the 

county  board  for  examination  and  audit  is  disallowed,  which  de- 
cision is  appealed  from  by  the  claimant,  and  he  afterwards  dis- 
misses such  appeal,  the  action  of  the  board  is  final  and  conclusive. 

Original  application  for  mandamus  to  compel  the  su- 
pervisors of  Sherman  comity  to  draw  a  warrant  in  favor 
of  relators  in  payment  of  their  claims  against  the  county. 

A.  Q.  Greetilee^  F.  M.  Hall^  and  J.  W.  Detoeeae,  for  re- 
lators. 

Lfong  d  Maihew  and  Emerson  A.  Smithy  contra. 
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NORVAL,  J. 

This  is  an  application  for  a  peremptory  writ  of  man- 
damus to  compel  the  respondents,  as  supervisors  of  Sher- 
man county,  to  draw  a  warrant  in  favor  of  the  relators 
in  payment  of  certain  claims  against  the  county.  The 
respondents  filed  an  answer  to  the  petition,  and  the  re- 
lators interposed  a  general  demurrer  thereto,  which  was 
overruled  at  the  September  term,  1892.  This  court  sub- 
sequently appointed  a  referee  to  take  the  testimony  and 
report  the  same  to  the  court  with  his  findings  of  facts  and 
conclusions  of  law  thereon.  TJi)on  the  coming  in  of  the 
pei)ort  of  the  referee  each  party  filed  exceptions  thereto, 
which  have  been  argued  and  submitted  for  consideration. 

It  appears  from  the  proofs,  and  the  referee  substan- 
tially so  found,  that  in  1890  relators  filed  with  the  county 
clerk  of  Sherman  county  three  claims  against  the  county 
for  legal  services,  aggregating  |1,100;  that  at  a  session 
of  the  board  of  supervisors  held  on  January  16,  1891, 
there  was  allowed  on  said  claims  (800,  and  relators,  by 
their  attorney,  at  the  time  agreed  to  accept  said  sum  in 
full  payment  of  said  claims;  that  on  June  12,  1891,  the 
county  board,  without  notice  to  relators,  reconsidered  its 
action  in  allowing  relators'  claims,  and  ordered  the 
county  clerk  not  to  issue  a  warrant  thereon,  and  further 
consideration  of  said  claims  was  postponed;  that  on  June 
15,  1891,  J.  W.  Long,  the  attorney  for  relators,  was  noti- 
fied that  further  action  on  said  claims  would  be  taken  by 
the  county  board,  which  was  then  in  session,  and  said 
Long  on  said  day  appeared  before  the  board  and,  at  his 
request,  further  consideration  of  said  claims  was  laid 
over  until  the  next  meeting;  that  on  September  16, 1891, 
the  county  board,  when  Long  was  present,  disallowed  the 
claims,  and  notice  of  appeal  from  the  decision  was  then 
given;  that  relators  subsequently  appealed  to  the  district 
court,  and  afterwards  dismissed  their  said  appeal;  that 
in  pursuance  of  a  writ  of  tnandamus  issued  out  of  this 
court  the  claims  were  included  by  the  board  in  the  esti- 
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mate  of  expenses  for  the  year  1892,  and  there  is  a  suffi- 
cient amount  in  the  county  treasury,  together  with  the 
taxes  levied,  out  of  which  the  warrant  can  be  paid;  that 
no  formal  demand  that  a  warrant  be  issued  relators  was 
ever  made  upon  the  county  board  of  Sherman  county. 
The  referee  found  as  conclusions  of  law,  in  effect: 

1.  That  the  granting  of  the  writ  of  mandamus  by  the 
court  to  compel  the  county  board  to  include  the  claims  of 
the  relators  in  their  estimate  of  taxes  to  be  levied  for  1892 
was  not  an  adjudication  of  the  amount  due  from  the 
county  to  relators. 

2.  In  this  action  the  merits  of  the  claims  cannot  be  in- 
quired into,  since  the  action  of  the  county  board  in  allow- 
ing the  same  is  conclusive  unless  reversed  or  modified  on 
appeal. 

3.  The  county  board  in  passing  upon  the  claims  of  re- 
lators acted  judicially,  and  it  had  no  power  to  reconsider 
its  action  thereon. 

4.  The  appeal  taken  from  the  reconsideration  and  dis- 
allowance of  relators'  claims  was  a  nullity,  and  did  not 
affect  relators'  rights. 

5.  Where  the  i)arty  instituting  a  suit  in  mafidamus  has 
a  private  interest  in,  or  claims  the  immediate  benefit  of, 
the  act  sought  to  be  coerced,  he  must  allege  and  prove  a 
demand  upon  the  oflftcer  to  perform  said  act,  in  order  to 
maintain  the  suit. 

6.  That  as  no  demand  upon  the  respondents  has  been 
proved,  the  writ  should  be  denied. 

Exception  is  taken  by  the  relators  to  the  conclusion  of 
law  last  above  stated,  and  we  think  the  exception  should 
be  sustained  for  the  reasons  hereafter  given.  In  the  ap- 
plication for  the  writ  it  is  expressly  alleged  that  the  re- 
spondents have  refused  to  draw  a  warrant  in  favor  of  the 
relators  in  payment  of  their  claims.  This  averment  is 
not  denied,  or  put  in  issue,  by  the  answer.  On  the  con- 
trary, the  respondents  plead  matter  in  justification  of 
their  refusal  to  issue  a  warrant  upon  the  claims.  The 
answer  must  therefore  be  treated  as  an  admission  of  a 
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prior  demand,  and  refusal,  and  relators  were  not  called 
upon  to  establish  the  same  by  the  proofs.  The  pleadings 
in  proceedings  in  mandamua  have  the  same  effect,  and  are 
to  be  construed  as  in  ordinary  civil  actions  (Code,  sec. 
€53);  hence  a  material  averment  in  the  application,  not 
denied  in  the  answer,  must  be  taken  as  true.  [State  v. 
Eawes,  43  O.  St.,  16;  14  Am.  &  Eng.  Ency.  of  Law,  330.) 

The  writ  should  not  be  refused  merely  for  the  failure 
to  prove  a  demand  upon  the  respondents  for  another 
reason.  The  answer  pleads  a  reconsideration  of  the 
former  action  of  the  board  in  allowing  the  claims,  the  sub- 
sequent disallowance,  the  appeal  from  said  decision  by 
the  respondents  to  the  district  court,  and  the  dismissal 
of  the  action  in  that  court.  The  defenses  pleaded  plainly 
disclose  a  determination  not  to  draw  the  warrant  or  pay 
the  claim.  A  formal  demand  upon  the  respondents, 'had 
one  been  made,  in  view  of  the  answer  and  the  evidence 
adduced  before  the  referee,  would  have  been  unavailing 
A  refusal  to  draw  the  warrant  was  based  upon  grounds 
other  than  that  no  demand  therefor  had  been  made.  Or- 
dinarily, when  an  application  for  mandamus  is  made  by  a 
private  party,  a  demand  must  be  made  upon  the  respond- 
ent to  perform  the  duty  prior  to  the  commencement  of 
the  action.  (Kemerer  r.  State^  7  Neb.,  130;  State  v.  Eher- 
hardty  14  Neb.,  201;  State  v.  Smith,  31  Neb.,  590.)  But 
there  is  an  exception  to  the  rule,  as  firmly  established  as 
the  rule  itself.  A  demand  or  refusal  to  perform  the  duty 
is  not  necessary  in  all  cases  before  a  suit  o"T  mandamus  will 
lie.  In  the  language  of  Mr.  Merrill  in  his  work  on  Man- 
damus, section  225:  "The  law  never  demands  a  vain 
thing,  and  when  the  conduct  and  action  of  the  officer  is 
equivalent  to  a  refusal  to  perform  the  duty  desired,  it  is 
not  necessary  to  go  through  the  useless  formality  of  de- 
manding its  performance.  Anything  showing  that  the 
defendant  does  not  intend  to  perform  the  duty  is  suffi- 
cient to  warrant  the  issue  of  a  maudamusy  The  doctrine 
just  quoted,  in  somewhat  different  language,  is  laid  down 
in  Moses,  Manamus,  127;  2  Dillon,  Municipal  Corpora- 
40 
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tions,  sec.  867;  United  States  v.  Tomi  of  BrooklyiHy  10  Biss. 
[U.  S.],  466;  Commonwealth  v.  City  of  Pittsburgh,  34  Pa.  St., 
496,  512;  State  v.  Clinton  County,  6  O.  St,  280;  Supervisors 
V.  Thompson,  61  Fed.  Rep.,  914;  Maddox  t\  Oraham,  2  Met 
[Ky.],  56. 

Palmer  v.  Stacy,  44  la.,  340,  was  an  application  for  a 
mandamus  to  compel  the  levy  of  a  tax  for  the  payment  of  a 
judgment  against  the  Bank  of  Algona.  No  demand  was 
made  upon  the  defendant  to  perform  the  act,  yet  the  court 
held  this  was  not  fatal,  since  it  was  disclosed  that  the 
defendants  had  no  intention  to  levy  the  tax. 

State  V.  Freeholders  of  Hudson  County,  35  N.  J.  Law,  269, 
was  a  rule  for  mandamus  to  respondents  to  receive  relat- 
ors as  members  of  the  board  of  chosen  freeholders  of  the 
county  of  Hudson.  It  was  held  that  a  formal  demand  to 
be  admitted  was  not  necessarj-,  because  it  was  manifest 
from  the  resolution  passed  by  the  respondents  declaring 
the  election  of  the  relators  to  be  void  and  to  allow  the 
sitting  members  to  retain  their  seats  that  they  did  not  in- 
tend to  admit  them.  So  in  the  case  at  bar,  the  reconsid- 
eration of  the  action  of  the  board  of  supervisors  in  allow- 
ing relators'  claims,  and  afterwards  disallowing  the  same, 
amounted,  substantially,  to  a  refusal  to  perform  the  act 
now  sought  to  be  enforced,  and  no  formal  demand  was 
therefore  necessary. 

Relators  have  also  excepted  to  the  first  conclusion  of 
law  made  by  the  referee.  By  the  sixth  subdivision  of 
section  25,  article  1,  chapter  18,  Compiled  Statutes,  it  is 
made  the  duty  of  the  county  board,  at  their  regular  meet- 
ing in  January  of  each  year,  to  prepare  and  publish  an 
estimate  of  the  necessary  expenses  of  the  county  during 
the  ensuing  year,  and  it  is  also  provided  that  no  levy  of 
taxes  shall  be  made  for  any  other  purpose  or  amounts 
than  are  si)ecified  in  such  estimate  as  published.  Section 
34  of  said  article  and  chapter  declares:  "It  shall  be  un- 
lawful for  the  county  board  of  any  county  in  the  state 
to  issue  any  warrants  for  any  amount  exceeding  the  ag- 
gregate of  eighty-five  per  cent  of  the  amount  levied  by  tax 
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for  the  current  year,  except  there  be  money  in  the  treas- 
ury to  the  credit  of  the  proper  fund  for  the  payment  of  the 
same;  nor  shall  it  be  lawful  for  the  county  board  to  issue 
any  certificate  of  indebtedness  in  any  form  in  payment  of 
any  account  or  claim,  nor  to  make  any  contracts  for  or 
to  incur  any  indebtedness  against  the  county,  in  excess 
of  the  tax  levied  for  county  expense  during  the  current 
year,  nor  shall  any  expenditure  be  made  or  indebtedness 
be  contracted  to  be  paid  out  of  any  funds  of  said  county 
in  excess  of  the  amount  levied  for  said  fund."  It  is  very 
evident  from  a  reading  of  the  foregoing  sections  that  it 
*  was  the  intention  of  the  legislature  that  the  making  of 
the  estimate  of  expenses  required  to  be  made  by  the 
county  board  should  precede  the  allowance  of  a  claim 
against  the  county  and  the  drawing  of  a  warrant  in  pay- 
ment of  the  same.  This  being  true,  it  follows  that  in  the 
mandamus  proceedings  to  compel  the  respondents  to  in- 
clude the  claims  of  relators  in  the  estimate  of  taxes  to  be 
levied  for  the  year  1892  the  issues  in  the  case  at  bar  were 
not  necessarily  adjudicated,  nor  were  the  merits  of  such 
claims,  or  the  amount  due  thereon,  unalterably  estab- 
lished or  determined.  The  only  purpose  and  scope  of  the 
writ  in  that  case  was  to  require  the  county,  by  proper  esti- 
mate and  levy  of  taxes,  to  provide  means  for  the  payment 
of  any  sum  which  might  be  found  due  relators.  {State  v. 
Gather,  22  Neb.,  796.) 

Exception  is  taken  by  the  respondents  to  the  referee's 
third  conclusion  of  law,  which  raises  the  question 
whether  under  the  existing  statute  a  county  board  can 
reconsider  its  action  in  passing  upon  claims  presented 
against  the  county  for  audit  and  allowance.  We  agree 
with  counsel  for  relators  that  a  county  board  can  exercise 
only  such  powers  as  are  granted  by  express  statute,  or 
such  as  are  necessarily  or  fairly  implied  in,  or  incident  to, 
thos^  expressly  granted.  It  follows  that  such  boards 
have  no  power  to  review  or  reconsider  its  former  adjudi- 
cation, unless  authorized  by  statute  to  do  so.  It  is  no 
longer  an  open  question  in  this  state  that  a  county  board 
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has  exclufidye  original  jurisdiction  to  pass  upon  claimSy 
and  that  in  so  doing  it  exercises  functions  judicial  in  their 
nature.  The  allowance  or  disallowance  of  a  claim  by  the 
board  has  the  force  of  a  judgment  until  reversed  or  set 
aside.  The  cases  so  holding  are  collated  in  Stetiherg  v. 
Kfafe,  48  Neb.,  299.  It  has  been  ruled  by  this  court  that 
prior  to  1879  a  county  board  was  without  jurisdiction  to 
reconsider  or  set  aside  its  former  action  in  allowing  or 
rejecting  a  claim.  (State  v.  Buffalo  County ^  6  Neb.,  454; 
Kemerer  v.  State,  7  Neb.,  130;  State  v.  GatherSj  25  Neb.,  250.) 
Whether  those  decisions  are  applicable,  and  should  be 
now  followed  as  precedents,  depends  upon  the  construc- 
tion which  shall  be  placed  upon  legislation  which  was 
not  in  existence  at  the  times  the  facts  in  the  cases  referred 
to  arose. 

In  1879  the  legislature  passed  an  act  concerning  coun- 
ties and  county  officers.  (Session  Laws,  1879,  p.  353; 
Compiled  Statutes,  ch.  18.)  Section  23  of  said  act  pro- 
vides: "The  county  boards  of  the  several  counties  shall 
have  power:  ♦  ♦  ♦  Second — To  manage  the  county 
funds  and  county  business,  except  as  otherwise  specif- 
ically provided.  »  ♦  ♦  Fifth — To  examine  and  settle 
all  accounts  against  the  county,  and  all  accounts  concern- 
ing the  receipts  and  expenditures  of  the  county."  Sec- 
tion 40  declares:  "The  provisions  of  this  subdivision  shall 
not  be  so  construed  as  to  prevent  the  county  board  from 
once  reconsidering  their  action  on  any  claim,  upon  due 
notice  to  parties  interested."  It  is  insisted  by  respond- 
ents that  this  last  section  confers  power  upon  county 
boards  to  reconsider  their  decisions  made  in  passing  upon 
accounts  or  demands  against  the  county.  It  must  be  con- 
ceded that  if  such  was  the  purix>se  of  the  legislature  in 
framing  the  law,  more  apt  or  appropriate  language  could 
have  been  employed  in  expressing  such  object;  neverthe- 
less, we  are  convinced  that  the  construction  placed  apon 
the  section  by  respondents  is  the  only  proper  one,  when 
considered  in  the  light  of  prior  legislation,  and  the  course 
of  judicial  decisions  in  this  state  previous  to  the  adoption 
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of  the  act  of  1879.  The  law  as  it  stood  prior  to  that  year 
relating  to  the  allowance  of  claims  was  substantially  the 
same  as  the  fifth  subdivision  of  section  23  quoted  above, 
except  that  it  contained  no  provision  similar  to  section  40 
of  the  act  of  1879;  nor  was  any  authority  expressly  or  im- 
pliedly given  for  the  reconsideration  of  claims  by  the 
county  board.  It  had  been  decided  in  Brown  v.  Otoe 
Countjiy  6  Neb.,  Ill,  under  the  statute  then  in  force,  which 
conferred  upon  county  boards  exclusive  original  authority 
"to  examine  and  settle  all  accounts  for  the  receipts  and 
expenditures  of  the  county,  and  allow  all  accounts 
chargeable  against  the  county,"  that  the  decisions  of  such 
boards  in  the  allowance  or  rejection  of  claims  are  conclus- 
ive unless  reversed  upon  appeal.  In  other  words,  their 
decisions  in  that  regard  have  the  effect  of  judgments.  It 
had  also  been  ruled  in  at  least  two  cases,  previous  to  the 
act  of  1879  that  a  county  board  possessed  no  authority  to 
reconsider  its  adjudication  of  a  claim.  {State  v.  Buffalo 
County y  6  Neb.,  454;  Kemerer  v.  State,  7  Neb.,  130.)  It  was 
those  decisions  which  prompted  the  legislature  to  enact 
said  section  40;  and  when  its  provisions  are  read  in  the 
light  of  those  adjudications, — ^which  should  be  done, — ^it 
is  manifest  that  it  was  the  intention  to  give  power  and 
authority  to  a  county  board  to  once  reconsider  its  action 
upon  a  claim  against  a  county  upon  notice  to  parties  in- 
terested. Any  other  interpretation  of  the  section  would 
make  its  provisions  entirely  meaningless  and  nugatory. 
It  is  a  familiar  rule  in  the  interpretation  of  statutes  to 
ascertain  the  intention  of  the  legislature  and  to  give  effect 
to  such  intent  rather  than  to  the  literal  sense  of  the  terms 
employed  by  the  law  givers.  {Swearingen  v.  Roberts^  12 
Neb.,  337.) 

Relators  argue  that  if  the  construction  we  have  adopted 
is  the  proper  one,  then  this  section  40  is  unconstitutional, 
because  it  encroaches  upon  the  power  conferred  by  the 
constitution  on  the  judiciary.  Ordinarily,  the  interpre- 
tation of  statutes  is  for  the  courts;  nevertheless,  legis- 
lative construction  of  a  law  frequently  controls  as  to  sub- 
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sequent  transactions.  In  the  language  of  Frazier,  C.  J., 
in  Deqvindre  v.  Williams^  31  IncL,  444:  "It  is  not  ordinarily 
the  function  of  the  legislature  to  interpret  statutes,  nor 
is  such  interpretation  binding  upon  the  courts  as  to  past 
transactions.  But,  as  to  matters  occurring  thereafter, 
such  legislation  guides  all  departments  of  the  govern- 
ment (Sedgwick,  Constitutional  Law,  253.)  If  a  legis- 
lative construction  be  even  plainly  contrary  to  the  terms 
of  the  act  construed,  it  must,  nevertheless,  be  taken  as  a 
new  enactment,  changing  the  old  law."  In  the  statute 
under  consideration  appears  the  legislative  construction 
or  definition  of  its  provisions,  and  for  that  body  to  thus 
define  its  own  language  is  not  an  invasion  of  the  functions 
of  the  judicial  branch  of  the  government. 

The  law  requires  notice  of  the  reconsideration  by  the 
board  of  its  decision  on  a  claim  to  be  given  the  party  in- 
terested. It  is  insisted  that  the  statute  in  regard  to  no- 
tice was  ignored,  and  for  that  reason  the  action  of  the  re- 
spondents in  reconsidering  and  in  disallowing  the  claims 
was  void.  The  referee  finds  that  the  evidence  fails  to 
show  that  relators  had  any  notice  of  the  i>endency  of  the 
motion  of  reconsideration  until  after  action  was  taken. 
It  does,  however,  appear  that  Mr.  Long,  the  attorney  for 
relators  in  this  matter,  was  notified  that  the  board  would 
take  further  action  on  the  claims  on  a  certain  date,  that 
he  appeared  in  response  thereto,  and  that  at  his  request 
action  was  postponed  until  the  next  meeting  of  the  board, 
at  which  time  he  again  appeared  before  the  board,  and 
the  claims  were  then  rejected  or  disallowed.  The  ap- 
pearance by  relators'  duly-constituted  attorney  was  a 
waiver  of  the  notice  contemplated  by  statute. 

The  action  of  the  relators  in  appealing  from  the  disal- 
lowance of  the  claitns  to  the  district  court,  and  in  subse- 
quently dismissing  their  appeal,  constitutes  a  final  adju- 
dication, and  leaves  their  claims  standing  disallowed. 
{Richardson  County  v.  Hully  24  Neb.,  536.)  The  writ  Ib 
denied. 

Writ  denieix 
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LlNINGER  &  MbTOALF  COMPANY  V.  GbORGE  T.  WHBAT. 

Filed  NoYsacBEB  6,1896.    No.  6881« 

!•  Chuuranty:  Noncx  of  Acceptance.  A  guarantor,  as  a  condition 
precedent  to  his  liability,  is  not  entitled  to  notice  of  the  acceptance 
of  a  guaranty  in  the  following  form:  "The  undersigned  does 
hereby  guaranty  the  faithful  and  full  performance  by  the  party 
of  the  second  part  to  the  contract  of  all  the  agreements  and  en- 
gagements therein  entered  into  by  the  party  of  the  second  part." 

2. :  Notice  of  Default.    The  neglect  to  notify  the  guarantor  of 

the  default  of  his  principal  does  not  operate  to  discharge  the 
guarantor,  unless  such  neglect  is,  on  its  face,  unreasonable  in 
view  of  all  the  circumstances  of  the  case. 

t. :  Consideration:  Credit.    A  consideration  sufficient  to  sus- 


tain a  guaranty  of  the  faithful  performance  of  the  undertakings 
of  the  principal  exists  when  the  party  for  whose  protection  the 
guaranty  was  executed  has  extended  credit  to  the  principal  on  the 
faith  of  such  guaranty. 

Error  from  the  district  court  of  Adams  county.  Tried 
below  before  Beall,  J. 

Smith  d  McCreary^  for  plaintiff  in  error, 

Capp8  d  Stevens^  contra. 

Ryan,  C. 

This  action  was  brought  in  the  county  court  of  Adams 
county  by  the  plaintiff  in  error  April  20,  1893.  From  a 
judgment  for  the  sum  of  f  391.70  the  defendant  appealed 
to  the  district  court,  wherein  judgment  was  rendered  on 
the  verdict  of  a  jury  in  his  favor. 

On  the  12th  day  of  February,  1892,  plaintiff,  Lininger  & 
Metcalf  Company,  entered  into  a  written  agreement  with 
W.  H.  Shellhammer  whereby  Mr.  Shellhammer  wajs  ap- 
pointed its  agent  for  the  sale  of  certain  of  its  goods  at  Hol- 
stein  and  Norman.  Among  other  undertakings  of  this 
agent  under  his  agreement  he  was  to  be  liable  to  the  com- 
pany for  any  damages  that  goods  might  sustain  by  reason 


568  (NEBRASKA  REPORTS.  [Vol.  4» 


Lininger  v.  Wheat 


of  not  being  properly  stored.  It  was  also  stipulated  in 
the  agreement  that  for  such  goods  as  should  not  have  been 
ordered  away  and  remained  unsold  on  January  1,  1893, 
Mr.  Shellhammer  was  to  be  liable  to  pay  the  cash  value, 
if  so  required  by  the  company.  This  action  was  for  the 
balance  alleged  to  be  due  under  the  above  provisions  and 
was  brought  against  the  defendant  in  error  on  this  his 
guaranty,  which  was  indorsed  on  the  aforesaid  written 
agreement: 

"GUAKANTY, 

"For  value  received  the  undersigned  does  hereby  guar- 
anty the  faithful  and  full  performance  by  the  party  of  the 
second  part  to  this  contract  of  all  the  agreements  and  en- 
gagement therein  entered  into  by  the  said  party  of  the 
second  part. 

"Witness  —  hand  and  seal  the  day  and  date  within 
written.  George  T.  Wheat." 

On  the  trial  there  was  introduced  as  evidence  on  behalf 
of  Mr.  Wheat  a  stipulation  entitled  as  in  this  case  and 
dated  and  filed  October  11,  1893.  It  was  in  this  lan- 
guage: "It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  parties  hereto  that  there  was  due  on  January  1, 
1893,  from  W.  H.  Shellhammer  to  the  Lininger  &  Metcalf 
Company,  this  plaintiff,  under  the  terms  of  the  contract 
set  out  in  plaintiff's  petition  herein,  the  sum  of  three  hun- 
dred and  ninety -one  and  .70  dollars  ($391.70),  no  part  of 
which  has  been  paid,  and  all  of  which  is  now  due."  It  is 
by  this  stipulation  rendered  unnecessai-y  that  the  evi- 
dence showing  what  was  due  from  Shellhammer  should 
be  discussed.  That  was  admitted,  in  so  far  as  Mr.  Wheat 
was  concerned,  by  this  stipulation.  The  defenses  in  sup- 
port of  which  evidence  was  introduced  and  as  to  which 
plaintiff  asked  instructions  which  were  refused  and  em- 
braced in  the  following  propositions:  (1)  Want  of  notice 
to  Wheat  of  the  acceptance  of  his  guaranty  after  its  exe- 
cution; (2)  failure  within  a  reasonable  time  after  January 
1,  1893,  to  give  notice  to  Wheat  of  the  default  of  Shell- 
hammer,  and  (3)  want  of  such  a  consideration  as  would 
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support  the  contract  of  guaranty.  In  relation  to  the  last 
of  these  propositions  it  is  sufficient  to  say  that  credits 
upon  the  faith  of  it  were,  after  its  execution,  extended  by 
the  company  to  Mr.  Shellhammer.  This  was,  therefore, 
a  sufficient  consideration  to  uphold  the  contract  of  guar- 
anty. {Huff  V.  Slifey  25  Neb.,  448.)  In  the  case  just  cited 
it  was  also  held  that  the  mere  neglect  of  the  holder  of  jl 
note  to  sue  the  maker  did  not  discharge  the  guarantor, 
although  the  maker  becomes  insolvent.  Knowledge  of 
the  default  came  to  Mr.  Wheat  on  February  24, 1893,  and 
there  was  no  evidence  that  in  the  interim  between 
January  1  and  February  24  immediately  thereafter  there 
was  any  change  in  the  financial  condition  of  Mr.  Shell- 
hammer.  If  Mr.  Wheat  is  to  be  released,  it  must  be  by 
reason  of  the  mere  lapse  of  this  time,  and  this  circum- 
stance alone,  as  already  indicated  in  the  case  of  Huff  v. 
Slifej  is  insufficient  It  has  been  held  by  this  court 
that  to  hold  the  guarantor  liable  no  notice  of  acceptance 
of  guaranty  is  necessary.  {Wilcox  v.  Drapery  12  Neb., 
151;  Klosterman  v.  Olcott^  25  Neb.,  382.)  We  conclude, 
therefore,  that  the  district  court  erred  in  refusing,  on 
plaintiff's  request,  to  instruct  the  jury  consistently  with 
the  views  above  stated.  For  the  error  in  these  refusals 
the  judgment  is  reversed  and  the  cause  is  remanded. 

Bbversed  and  bbmanded. 


Jambs  Talcott  v.  Samtjbi.  F.  Bbnnhtt. 

Felkd  NovEiiBEB  6, 1896.    No.  6866. 

Xdmltatioxi  of  Actions:  Concealment.  The  concealment  or  abscond- 
ing whicb,  under  section  20  of  the  Code  of  Civil  Procedure,  sus- 
pends the  operation  of  the  statute  of  limitations,  must  be  such  as 
affects  the  commencement  of  Judicial  proceedings  in  Nebraska, 
and  not  those  of  another  state. 
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Ebror  from  the  district  court  of  Douglas  countgr. 
Tried  below  before  Ferguson,  J. 

Bartletty  Baldrige  d  De  Bardy  for  plaintiff  in  error. 

References:  Edgerton  v.  Wachtery  9  Neb.,  500;  Harper  v. 
PopCy  9  Mo.,  403;  Harman  v.  Looker ^  73  Mo.,  622;  Bohh  v. 
Shipley y  1  Mo.,  229;  Scroggs  v.  Daugherty,  53  Mo.,  497;  Fike 
V.  ClarJcy  55  Mo.,  155;  Thomas  v.  Blach,  22  Mo.,  330;  Butier 
V.  Latcsony  72  Mo.,  227;  Campbell  v.  Rovoe,  32  Neb.,  345. 

Charles  Offuttj  contra. 

References  as  to  what  constitutes  "absconding^  or 
"concealment"  within  the  purview  of  section  20  of  the 
Code,  relating  to  limitation  of  actions:  Hoggett  v.  Emersorij 
8  Kan.,  262;  Frey  v.  Aultman,  30  Kan.,  181;  Myers  v.  Center^ 
47  Kan.,  324;  Minneapolis  Harvester  Works  v.  Smithy  36 
Neb.,  616;  Harrison  v.  Union  Nat  Bank,  12  Neb.,  499;  Sis- 
son  V.  Niles,  64  Vt.,  449;  McDonald  v.  Underhill,  10  Bosh 
[Ky.],  584;  Crane  v.  Jones,  33  Pac.  Rep.  [Ore.],  869;  Way  v. 
Colyer,  65  N.  W.  Rep.  [Minn.],  744. 

Ryan,  0. 

This  action  was  begun  in  the  district  court  of  Douglas 
county  for  the  recovery  of  judgment  for  the  value  of  cer- 
tain goods  sold  by  the  plaintiff  to  the  defendant  in  the 
state  of  New  York  in  November  of  the  year  1869.  The 
question  involved  was  whether  or  not  the  statute  of  limi- 
tations of  this  state  had  barred  plaintiff's  alleged  cause  of 
action.  On  sufficient  evidence  the  jury  found  specially 
that  the  defendant  came  to  the  state  of  Nebraska  in  De- 
cember, 1878,  and  that  on  August  18, 1891,  the  commence- 
ment of  this  action,  he  could,  for  an  aggregate  period  of 
four  years,  have  been  sensed  with  summons  in  the  state  of 
Nebraska.  It  was  further  specially  found  by  the  jury 
that  the  defendant  had  not  concealed  himself  so  that  a 
summons  could  not  be  served  upon  him  in  this  state  since 
his  coming  therein  to  reside.     There  was  a  general  verdict 
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for  the  defendant  and  from  the  judgment  thereon  plaintiff 
prosecutes  error  to  this  court 

Section  20  of  the  Code  of  Civil  Procedure  contains  this 
language:  "If,  when  a  cause  of  action  accrues  against  a 
person,  he  be  out  of  the  state  or  shall  have  absconded  or 
concealed  himself,  the  period  limited  for  the  commence- 
ment of  action  shall  not  begin  to  run  until  he  come  into 
the  state,  or  while  he  is  absconded  or  concealed."  It  is 
apparently  not  questioned  by  the  plaintiff  in  error  that 
under  ordinary  circumstances  an  action  of  the  nature  of 
this  would  be  barred  in  four  years  if  the  defendant  did 
not  abscond  or  conceal  himself;  but  the  argument  insisted 
upon  is  that,  in  this  case,  the  absconding  was  from  the 
state  of  New  York,  and  the  concealing  by  the  debtor  con- 
sisted in  not  furnishing  his  creditor  with  means  of  infor- 
mation as  to  his  whereabouts.  The  jury  found  specially 
that  the  defendant  might  have  been  served  with  summons 
in  Nebraska  for  the  space  of  five  years,  and  this  is  more 
time  than  our  statute  ordinarily  allows  for  the  commence- 
ment of  an  action  on  an  account  for  the  recovery  of 
money.  The  absurdity  of  the  construction  insisted  on  by 
the  defendant  may  be  illustrated  by  a  reference  to  an- 
other statutory  provision.  Section  198,  Code  of  Civil  Pro- 
cedure, provides  that  if  a  debtor  conceals  himself  so  that 
a  summons  cannot  be  served  upon  him,  the  plaintiff  may 
iiave  an  attachment  against  the  property  of  such  defend- 
ant If  the  same  rule  of  construction  is  applicable  to  this 
section  of  the  Code  of  Civil  Procedure  as  plaintiff  con- 
tends should  be  applied  to  section  20,  there  is  no  one 
residing  in  this  state  indebted  to  a  creditor  resident  in 
another  state  who  can  avoid  an  attachment  against  his 
property,  obtained  on  the  ground  of  concealment  so  that 
a  summons  cannot  be  served  in  the  state  wherein  his  cred- 
itor resides.  As  clear  as  this  seems  upon  principle  and 
upon  analogy,  it  has  required  consideration  for  its  settle- 
ment by  the  supreme  court  of  Kansas,  wherein  it  has  been 
held  that  the  absconding  or  concealment  must  be  with 
reference  to  judicial  proceedings  in  that  state.     {Hoggett 
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i?.  Emerson^  8  Ean.,  262;  Frey  t?.  Aultman^  30  Eaiu,  181; 
Myers  v.  Center^  47  Kan.,  324.)  This  construction  we 
think  the  only  one  of  which  our  statute  is  susceptible. 
There  is  found  no  error  in  the  record  and  the  judgment 
of  the  district  court  is 

Affuucbd. 


North  British  &  MERCANTiiiB  Insurancb  Compant  of 
London  and.  Edinburgh  v.  William  G.  Boben  btt  ai*. 

Filed  November  6, 1896.    No.  6897. 

1.  Xnaurance:    Ownebship:    Misrepresentatioiyb:    Rights  of  Hobt- 

OAGEE.  A  representation  by  two  individuals  that  they  were  own- 
ers of  the  property  sought  to  be  insured,  when  in  fact  it  was 
owned  by  a  corporation,  of  the  capital  stock  of  which  they  were 
the  sole  proprietors,  held,  not  such  a  misrepresentation  as  avoided 
the  right  of  a  mortgagee  to  assert  its  rights  under  a  "union  mort- 
gage clause"  attached  by  the  insurer  to  the  policy,  the  mortgagee 
haying  no  knowledge  of,  or  participation  in,  the  said  misrepree^i- 
tation. 

2.  — :  ;  :  Evidence.    Under  the  circumstances  above 

stated,  it  was  not  prejudicial  error  to  refuse  to  permit  the  plaintiit 
in  error  to  show  the  insolvency  of  the  corporation  grantee  at  the 
time  either  of  the  insurance  affected  or  of  the  loss  suffered. 

Error  from  the  district  court  of  Douglas  counly. 
Tried  below  before  Scott,  J. 

A.  8.  Churchill  and  Oearge  A.  Dat/y  for  plaintiff  in  error. 

Charles  Offutty  James  B.  MeiTde^  and  Byron  O.  Burbamk, 
contra. 

Ryan,  0. 

In  Hanover  Fire  Ins.  Co.  v.  Bohn^  48  Neb.,  743,  the  facts 
involved  in  this  case  were  stated,  with  the  exceptions  that 
the  amount  and  exact  date  of  insurance  and  the  name  of 
the  insurer  and  its  agent  are  not  identical.     These  are, 
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however,  unimportant,  for  upon  these  slight  differences 
no  claim  of  rights  is  predicated  by  the  plaintiff  in  error  in 
this  case.  There  are  urged  certain  arguments,  which,  it 
is  asserted,  were  not  involved  in  Hanover  Fire  Ins,  Co.  v. 
Bohn,  mpra,  and  we  shall  content  ourselves  with  review- 
ing these,  without  a  restatement  of  all  the  facts  involved. 
It  is  urged  that  as  the  original  insurance  was  of  the  in- 
terest of  Conrad  and  W.  G.  Bohn  as  sole  owners,  the  sub- 
sequent transfer  of  the, title  by  those  parties  to  the  Bohn 
Manufacturing  Company  operated  to  avoid  the  policy 
which  formed  the  basis  of  this  action.  It  is  not  necessary 
to  determine  what  might  be  the  rights  of  Conrad  and  W. 
G.  Bohn  to  sue  as  individuals  upon  said  policy,  for  the 
judgment  in  this  case  was,  by  the  district  court,  ordered 
paid  to  the  National  Life  Insurance  Company  of  Mont- 
pelier,  Vermont, — ^a  party  impleaded  as  plaintiff  with 
said  Conrad  and  W.  G.  Bohn.  This  company  held  a  mort- 
gage on  the  premises  upon  which  stood  the  insured 
structures  as  security  for  the  payment  of  the  sum  of 
$25^000,  of  which  sum  there  still  remains  due  more  than 
120,000.  When  insurance  was  effected  by  Conrad  and  W. 
G.  Bohn  upon  the  property  afterwards  destroyed,  the 
plaintiff  in  error,  by  attaching  to  the  policy  issued  by  it 
a  separate  mortgage  slip,  agreed  that  the  loss,  if  any, 
should  be  paid  to  the  mortgagee  as  its  interest  should  ap- 
pear. This  policy  was  for  the  sum  of  |1,500,  which,  so 
far  as  the  proofs  in  this  case  show,  was  much  less  than 
the  debt  owed  by  Conrad  and  W.  G.  Bohn  and  secured 
by  the  aforesaid  mortgage  on  the  insured  property.  The 
mortgagee  was  neither  aware  of  nor  party  to  any  mis- 
representation as  to  the  title  of  the  property  insured  made 
by  Conrad  and  W.  G.  Bohn,  hence  its  right  to  recover  was 
unaffected  thereby,  as  has  already  been  shown  by  the 
authorities  cited  in  Syndicate  Ins,  Co,  v.  Bohn,  12  U.  S., 
C.  C.  A.,  531, — another  case  which  arose  out  of  the  same 
lom. 

It  is  insisted  that  there  was  error  in  refusing  to  admit 
evidence  of  the  insolvency  of  the  Bohn  Manufacturing 
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Company.  In  explanation  of  this  contention  it  shotdd 
be  stated  that  the  defendants  in  error  urged  that  the 
transfer  of  Conrad  and  W.  G.  Bohn  to  the  Bohn  Manu- 
facturing Company  could  not  lessen  the  solicitude  of  the 
grantors  for  the  preservation  of  the  property  conveyed, 
for  the  reason  that  the  stock  of  the  manufacturing  com- 
pany was  held  entirely  by  Conrad  and  W.  G.  Bohn.  To 
avoid  this  inference  of  their  solicitude  remaining  unim- 
paired by  the  conveyance,  plaintiff  in  error  sought  and 
was  refused  permission  to  show  the  insolvency  of  the  cor- 
poration, from  which  insolvency,  it  was  claimed,  it  must 
result  that  whatever  recovery  should  be  had  on  account 
of  loss  by  fire  would  first  inure  to  the  benefit  of  the  cred- 
itors of  the  corporation.  If  the  recovery  in  this  case  had 
been  for  the  benefit  of  Conrad  and  W.  G.  Bohn,  there 
would  perhaps  be  force  in  this  suggestion.  The  recovery 
was  for  the  payment  of  the  mortgage  in  accordance  with 
the  provisions  of  the  "union  mortgage  slip;"  hence,  what 
might  be  the  natural  effect  of  a  payment  to  the  creditors 
of  the  Bohn  Manufacturing  Company  instead  of  to  Con- 
rad and  W.  G.  Bohn,  is  a  matter  of  no  practical  impor- 
tance in  this  case.  In  this  connection  it  may  properly  be 
remarked  that  these  same  considerations  render  unavail- 
ing the  complaint  because  of  the  refusal  of  the  district 
court  to  permit  proofs  that  upon  the  renewal  of  the  policy 
a  greater  premium  than  was  collected  would  have  been 
exacted  if  the  insurance  company  had  been  aware  of  the 
transfer  of  title.  The  jury  found  specially  that  the  loss 
was  total,  and,  therefore,  the  argument  as  to  the  failure 
to  arbitrate  and  furnish  an  itemized  appraisement  of  the 
property  destroyed  has  no  force. 

We  cannot  review  the  instructions  either  asked  or  re- 
fused, for  there  were  several  in  each  of  these  two  classes, 
and,  in  the  motion  for  a  new  trial,  each  class  was  grouped 
for  the  purposes  of  criticism,  and  in  each  class  there  were 
instructions  which  afforded  no  ground  for  complaint. 
There  is  found  no  error  in  the  record  and  the  judgment 
of  the  district  court  is 

Affirmed. 
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John  N.  Bbown,  appblulnt,  v.  Mart  A.  Fitzpatbiqk 

ET  AJu.y  APPELLESS. 

Filed  Notembsb  6, 1896.    No.  8460. 

B«Tlew:  RxcEnnEBS.  The  refusal  of  the  district  court  to  appoint  a  r»- 
ceiyer  must  be  affirmed  when,  neither  by  the  petition  nor  by  the 
proofs  adduced^  was  there  a  showing  that  such  refusal  was  erro- 
neous. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Powell,  J, 

MorriSf  Beehman  d  Marple,  for  appellant. 

/.  J.  Dunn^  contrct^ 

Ryan,  C. 

On  November  23,  1895,  there  was  filed  in  the  district 
court  of  Douglas  county  a  petition  in  which  John  Nicho- 
las Brown  was  named  as  plaintiff  and  Mary  Ann  Fitzpat- 
rlck and  others  were  named  as  defendants.  The  first 
paragraph  of  this  petition  was  in  the  following  language: 
"Now  comes  the  plaintiff  and  shows  to  the  court  that  on 
the  8th  day  of  October,  1895,  lie  purchased  the  property 
in  controversy  herein  at  sheriff's  sale  under  decree  of  fore- 
closure herein  for  the  sum  of  f 8,944.52,  and  that  on  the-*^ 
26th  day  of  October,  1895,  said  sale  was  fully  confirmed 
by  this  court  and  that  on  the  11th  day  of  November, 
1895,  the  defendants,  Mary  Ann  Fitzpatrlck  and  Dennis  ^ 
Fitzpatrick,  filed  a  supersedeas  bond  herein  and  intended 
to  take  said  case  on  appeal  from  the  order  confirming 
said  sale  to  the  supreme  court."  Following  the  above 
quoted  language  the  petition  contained  averments  that 
the  value  of  the  said  premises  was  not  in  excess  of  f  8,000; 
that  the  defendants  were  insolvent  and  in  possession  of 
said  premises,  collecting  the  rents  and  profits  therefrom 
for  their  own  benefit  As  grounds  for  praying  the  ap- 
pointment of  a  receiver  it  was  alleged  in  the  i>eti.ion  that 
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said  premises  were  in  danger  of  being  materially  injured, 
and  that  said  premises  had  been  sold  for  taxes  in  1894, 
and  that  in  1895  the  tax  purchaser  had  paid  the  taxes 
thereon  for  1894,  and  that  at  the  time  of  filing  the  petition 
there  was  unpaid  the  city  tax  for  1895.     In  the  petition 
it  was  further  alleged  that  the  appeal  from  the  order  of 
confirmation  could  not  be  determined  in  the  supreme 
court  within  two  years,  and  that  meantime  the  defend- 
ants would  continue  to  collect  and  use  the  rents  and 
profits  as  they  accrued,  permitting  additional  taxes,  as- 
sessments, and  interest  to  accumulate  against  said  prem- 
ises.   The  prayer  of  the  petition  was  as  follows:  "Where- 
fore the  plaintiff  prays  for  the  appointment  of  a  receiver 
herein  to  take  charge  of  said  real  estate  and  to  collect  the 
rents  and  profits  therefrom  and  to  apply  the  same  toward 
the  payments  of  the  taxes  and  assessments  against  said 
real  estate,  and  for  such  other  relief  as  may  be  just  and 
equitable."    Upon  aflBdavits  alone  there  was  a  hearing 
which  resulted  in  a  denial  of  the  prayer  of  the  petition. 
It  is  Tery  probable  that  the  above  petition  was  filed  in  a 
cause  pending,  but  unfortunately  there  is  nothing  In  the 
record  to  show  that  such  is  the  case  except  the  averments 
above  noted.    There  is  in  this  court  no  record  of  confir- 
mation or  of  other  proceedings  precedent  to  confirmation, 
either  pleaded  or  offered  in  evidence.    It  is  easy  to  imag- 
ine that  counsel  on  either  side  should  naturally  assume 
in  this  court  that  we  understand  the  conditions  which 
surrounded  the  filing  of  the  application  for  a  receiver.  We 
can  only  know  what  is  disclosed  by  the  record,  and  with 
this  suggestion  in  mind  counsel  can  readily  see  why  we 
cannot  discuss  several  propositions  urged  in  argument. 
One  of  the  material  issues  which  was  presented,  and  in 
respect  to  which,  however,  contradictory  proofs  were  of- 
fered, was  whether  or  not  the  defendants  were  insolvent. 
The  finding  generally  for  the  defendants,  it  would  seem, 
solved  the  question  of  fact  in  their  favor.     The  taxes, 
which  it  is  urged  the  defendants  have  not  paid,  were 
liens  when  plaintiff  purchased  under  the  foreclosure,  and, 
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as  paramount  liens,  should  haye  been  deducted  from  the 
amount  of  the  appraisement  (Vide  Code  of  Civil  Proced- 
ure, sec.  4916.)  As  there  is  no  proof  as  to  this,  we  are 
bound  to  assume  that  the  payment  by  the  bidder  was  de- 
creased by  the  amount  of  these  taxes;  hence  the  injustice 
of  requiring  the  defendants  to  pay  them  is  quite  clear. 
It  was  alleged  generally  in  the  petition  that  the  premises 
were  in  danger  of  material  injury,  but  in  what  respect 
this  danger  was  threatened  there  was  neither  averment 
nor  proof.  The  prayer  of  the  petition  was  that  a  receiver 
might  be  appointed  to  collect  the  rents  and  profits  and 
apply  the  same  to  the  payment  of  taxes  and  assessments 
against  the  real  property.  There  was  no  prayer  that  any 
of  such  rents  or  profits  might  be  used  to  ward  off  threat- 
ened danger.  As  to  waste  permitted  or  suffered,  there 
was  neither  averment  nor  prayer  in  the  petition.  Under 
these  circumstances  we  cannot  say  that  there  was  error  in 
the  order  denying  the  receiver  prayed,  and  the  judgment 
of  the  district  court  is,  therefore. 

Affirmed. 


'  49    ft77 
56    823 


4U    5t7| 

CJreighton  University,  appellee,  v.  John  Mulvihill  -^-5771 


BT  AL.,  appellants. 

Filed  November  6, 1896.    No.  6896. 

Bevlew:  Confirmation  of  Sale:  Objections.  On  an  appeal  from  an 
order  confirming  a  sale,  this  court  will  consider  only  the  specific 
objections  made  in  the  district  court  to  such  confirmation. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ferguson,  J. 


f59    TM\ 


Gregory y  Day  d  Day^  for  appellants. 

Frank  T.  Ransonij  contra, 
41 
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Ragan,  C. 

This  is  an  appeal  from  an  order  of  the  district  court  of 
Douglas  county  confirming  a  sale  made  pursuant  to  a 
decree  of  foreclosure  of  a  mortgage  upon  real  estate. 
Three  arguments  are  made  in  the  briefs  filed  here  by  the 
appellants  for  a  reversal  of  this  decree.  The  first  and 
second  arguments  assail  the  valuation  put  upon  the  real 
estate  by  the  appraisers.  It  does  not  appear  from  the 
record,  however,  that  any  objection  was  made  by  the 
appellants  to  the  appraised  value  of  the  property  prior 
to  its  sale.  After  the  sale  of  the  property  it  was  too  late 
for  the  first  time  to  assail  the  appraisement,  except  for 
fraud.  Objection  that  the  property  was  appraised  too 
high  or  too  low  should  have  been  made  and  filed  in  the 
case  with  a  motion  to  vacate  the  appraisement  prior  to 
the  sale.  {Ecklund  v.  Willis^  44  Neb.,  129,  and  cases  there 
cited.) 

The  third  argument  is  that  the  sheriff  neglected  to  file 
with  the  clerk  of  the  district  court  a  copy  of  the  appraise- 
ment as  soon  as  made,  and  in  fact  did  not  file  such  ap- 
praisement until  the  day  before  the  sale.  If  this  was 
true  it  was  an  irregularity  for  which  the  district  court 
should  have  set  aside  the  sale  on  his  attention  being 
called  thereto,  as  a  copy  of  the  appraisement  together 
with  the  written  application  for  liens  and  the  certificates 
of  liens  mentioned  in  section  491d  of  the  Code  must  be 
deposited  in  the  office  of  the  clerk  from  which  the  execu- 
tion issued  before  the  sale  is  advertised.  (See  Burkeft  v. 
Clarky  46  Neb.,  466.)  But  the  objection  to  the  sale  argued 
here  was  not  presented  to  the  district  court  on  the  hear- 
ing of  the  motion  to  confirm  the  sale  appealed  from.  The 
objection  there  was  that  the  sheriff  made  the  sale  without 
filing  any  copy  of  the  appraisement  with  the  clerk  of  the 
district  court.  It  was  the  duty  of  the  appellants  to  spe- 
cifically allege  in  the  district  court  every  reason  which 
they  wished  to  urge  as  an  objection  against  the  confirma- 
tion of  the  sale;  and  only  the  objections  made  there  can 
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be  urged  here  on  appeal.  We  will  not  consider  the  ob- 
jection urged  here,  because  it  was  not  made  to  the  dis- 
trict court  and  it  given  an  opportunity  to  pass  upon  it. 
(Ecklvnd  r,  Willis^  supra;  Johnson  v.  BemiSy  7  Neb.,  224.) 
The  decree  appealed  from  is 

Affibmed. 


I.  L.  Albert,  appellee,  v.  Charles  H.  Davis  et  al., 

APPELLANTS. 

Filed  Noyembeb  5, 1896.    No.  8536. 

Ktmlclpal  Corporations:  Water-Meters:  Reoulatioks.  A  city  of 
the  second  class  having  less  than  5,000  inhabitants,  and  owning 
and  maintaining  water- works,  has  Dot  the  power  to  require  an 
inhabitant,  as  a  condition  precedent  to  the  use  of  water,  to  pur- 
chase and  place  in  position,  at  his  own  expense,  a  water-meter. 

Appeal  from  the  district  court  of  Platte  county. 
Heard  below  before  Sullivan,  J. 

W.  N.  Henslcy  and  McAllister  d  Cornelius^  for  appellants. 

References:  Jackson  v.  City  of  Elleiidale^  61  N.  W.  Rep. 
[N.  Dak.],  1030;  Slieffkld  Water-Wcn-ks  Co.  v.  Bingham,  25 
L.  R.,  Ch.  Div.  [Eng.],  451. 

Albert  d  Reeder,  contra. 

References:  Smith  v.  Birmingham  Water-Works  Co.,  16 
So.  Rep.  [Ala.],  123;  Red  Star  Steamship  Co.  v.  City  of  Jersey 
City,  45  N.  J.  Law,  246;  Spring  Y alley  Water-Works  Co.  v. 
City  of  San  Francisco^  22  Pac.  Rep.  [Cal.],  911;  2  Beach, 
Private  Corporations,  sec.  834c. 

IKVINB,  C. 

The  city  of  Columbus  is  a  city  of  the  second  class,  own- 
ing and  operating  a  system  of  water-works  for  the  supply 
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of  the  city  and  its  inhabitants  with  water.  The  city  un- 
dertook by  ordinance  to  provide  that  all  water  should  be 
supplied  to  private  consumers  through  a  meter  of  stand- 
ard manufacture,  to.  be  approved  by  the  water  commis- 
sioner, and  that  the  cost  of  such  meter  and  of  placing  the 
same  and  keeping  the  same  in  repair  should  be  paid  by 
the  consumer.  The  plaintiff  was  the  owner  of  real  prop- 
erty within  the  city  and  a  consumer  of  water.  He  neg- 
lected or  refused  to  purchase  and  place  in  position  a 
meter  and  the  city  was  about,  for  that  reason,  to  shut  off 
the  water  from  his  premises,  when  he  instituted  this  ac- 
tion against  the  city  and  Davis,  the  water  commissioner, 
to  restrain  such  threatened  action.  A  perpetual  injunc- 
tion was  allowed  by  the  district  court,  and  the  defendants 
appeal. 

The  sole  question  presented  is  whether  the  city  has 
authority  under  existing  laws  to  require  consumers  of 
water  to  obtain  and  place  in  position  meters  at  their  own 
expense.  Our  attention  has  been  called  to  several  cases 
in  the  courts  of  this  country  and  England  where  a  similar 
question  has  been  considered.  The  authority  of  a  mu- 
nicipal corporation  in  the  premises  is,  however,  so  purely 
a  question  of  statutory  construction  that  the  adjudica- 
tions of  foreign  courts  are  practically  of  no  assistance. 

Section  69,  subdivision  15,  article  1,  chapter  14,  Com- 
piled Statutes,  confers  the  authority  vested  in  cities  of 
the  class  of  Columbus  with  reference  to  water-works.  It 
provides,  among  other  things,  that  such  cities  may  make 
contracts  with  and  authorize  any  person,  company,  or 
corporation  to  erect  and  maintain  a  system  of  water- 
works and  water  supply,  and  give  such  contractors  the 
exclusive  privilege  for  a  term  not  exceeding  twenty-five 
years  to  lay  in  the  streets  and  alleys  of  said  city  water 
mains  and  supply  pipes  and  to  furnish  water  to  such  city 
or  village  and  the  residents  thereof  under  such  regula- 
tions "as  to  price,  supply,  rent  of  water-merers  as  the 
council  or  board  of  trustees  may  from  time  to  time  pre- 
scribe by  ordinance  for  the  protection  of  the  city,  village, 
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or  people/'  Further,  that  such  cities  may  provide  "for 
a  supply  of  water  for  the  purpose  of  fire  protection  and 
public  use  and  for  the  use  of  the  inhabitants  of  such  cities 
and  villages  by  the  purchase,  erection,  or  construction  of 
a  system  of  water-works  and  by  maintaining  the  same;" 
that  in  such  case  "the  council  or  the  board  of  trustees  of 
such  towns  and  villages  shall  have  power  to  make  and 
enforce  all  needful  rules  and  regulations  in  the  erection, 
construction,  use,  and  management  of  such  water-works 
and  for  the  use  of  the  water  therefrom;  and  such  cities 
and  villages  shall  have  the  right  and  power  to  tax,  assess, 
and  collect  from  the  inhabitants  thereof  such  tax,  rent, 
or  rates  for  the  use  and  benefit  of  water  used  or  supplied 
to  them  by  such  water-works  as  the  common  council  or 
board  of  trustees  shall  deem  just  or  expedient."  It  is 
further  provided  that  "it  shall  be  tlie  duty  of  such  water 
commissioner,  subject  to  the  supervision  of  the  mayor 
and  council  or  board  of  trustees,  to  have  the  general  man- 
agement and  control  of  the  system  of  water-works  in  the 
city  or  village,  fixing  the  rates  to  be  paid  by  the  inhabit- 
ants thereof  within  such  limits  as  may  be  prescribed  by 
ordinance  for  the  use  of  water,  water  meters,  and  hy- 
drants." 

It  will  be  obsen^ed  that  there  is  a  veiy  general,  although 
ill-defined  power  conferred  to  enforce  all  needful  rules 
and  regulations  for  the  use  of  water,  and  to  tax*, assess, and 
collect  a  tax,  rent,  or  rates  for  the  use  of  water  supplied; 
and  it  is  contended  that  this  grant  includes  the  power  to 
require  the  consumer  to  supply  himself  with  a  meter,  this 
argument  being  re-enforced  by  the  contention  that  the 
duty  of  the  city  in  erecting  and  maintaining  works  ends 
with  laying  mains  upon  the  streets,  and  that  an  inhabit- 
ant, in  order  to  entitle  himself  to  use  water,  must  him- 
self provide  the  necc*ssary  service  and  supply  pipes  on  his 
own  premises,  and  consequently,  if  the  city  sees  fit  to  sell 
the  water  by  measurement,  he  must,  as  a  portion  of  his 
private  water  service,  supply  himself  with  the  necessary 
meter.     Whether  this  would  be  true  if  this  general  grant 
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of  power  stood  alone  we  need  not  determine.  In  the  ease 
of  a  grant  of  a  franchise  to  a  private  corporation  the  au- 
thority of  such  corporation  is  to  supply  water  "under 
such  regulations  as  to  price,  supply,  rent  of  water-meters 
as  the  council  •  •  •  may  •  •  •  prescribe." 
There  is  no  express  grant  of  power,  either  to  such  fran- 
chised  corporation  or  to  the  city,  in  maintaining  its  own 
water-works,  to  sell  meters  or  to  .compel  consumers  to 
supply  themselves  with  meters.  On  the  contrary,  with 
regard  to  cities  maintaining  their  own  wat^r-works,  there 
is  a  provision  that  the  water  commissioner,  subject  to  the 
supervision  of  the  mayor  and  council,  shall  have  the  gen- 
eral management  of  the  system,  fixing  the  rates  to  be 
paid  for  the  use  of  water,  water-meters,  and  hydrants. 
We  think  that  the  affirmative  grant. of  power  to  fix  and 
collect  charges  for  the  use  of  water-meters  excludes  by 
implication  the  power  to  compel  consumers  to  furnish 
their  own  meters.  It  is  contended  that  inasmuch  as 
pow^er  is  vested  in  the  city  to  purchase  water-works  al- 
ready erected  by  a  franchised  corporation,  and  because 
the  grant  of  power  to  such  corporation  extends  to  the 
collection  of  rents  for  water-meters,  the  provision  with 
reference  to  charges  for  the  use  of  water-meters  referring 
to  city  ow^nership  is  made  to  meet  the  case  of  the  purchase 
by  a  city  of  private  water-works  which,  under  the  first 
portion  of  the  section,  have  been  erected,  furnishing  their 
own  meters  and  charging  rent  therefor.  But  this  line  of 
construction  would  be  too  narrow.  Reading  the  whole 
section,  w^hich  is  too  long  for  quotation  here,  it  is  quite 
evident  that  in  the  portions  quoted  the  legislature  had  not 
in  view  merely  the  case  of  purchase  by  a  city  of  private 
water-works  atready  in  existence,  but  that  it  was  provid- 
ing generally  for  the  management  of  public  water-works 
however  constructed  or  obtained.  We  cannot  better  ex- 
press our  views  upon  the  construction  of  the  statute  than 
by  quoting  as  follows  from  the  opinion  of  the  district 
judge:  "It  is  highly  improbable  that  the  legislature  w^ould 
make  the  power  to  charge  for  the  mere  use  of  meters  the 
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subject  of  an  express  grant,  and  at  the  same  time  permit 
the  more  important  power  of  compelling  consumers  of 
water  to  buy  and  own  their  own  meters  to  rest  in  doubtful 
implication.  In  this  connection  another  thought  occurs. 
The  yrant  of  a  power  in  express  terms  affords  always  an 
inference  against  the  grant  of  the  same  power  by  implica- 
tion in  the  same  act  If  that  portion  of  the  statute  from 
which  the  city  claims  to  derive  its  authority  is  broad 
enough  to  warrant  the  council  in  ordaining  that  consum- 
ers of  water  shall  buy  meters,  it  is,  of  course,  also  broad 
enough  to  require  them  to  rent  meters;  and  if  it  is  broad 
enough  to  require  them  to  rent  meters,  the  express  provis- 
ion on  that  subject  is  wholly  unnecessary.  To  hold  that 
both  provisions  of  the  statute  mean  the  same  thing  would 
be  to  impute  tautology  and  redundancy  of  expression  to 
the  legislature,  which,  in  doubtful  cases,  is  never  permis- 
sible by  the  rules  of  construction.  It  is  rather  to  be  pre- 
sumed that  the  language  has  been  used  intelligently,  and 
that  different  sets  of  words  stand  for  different  ideas- 
Considering  together  the  several  provisions  of  the  charter 
relating  to  water-meters,  I  conclude  it  was  the  intention 
of  the  legislature  that  where  water  is  furnished  by  the 
meter  system  only,  whether  by  the  city  itself  or  by  some 
private  i)erson  or  corporation  under  its  authority,  the 
patrons  of  the  water- works  may  be  required  to  pay  meter 
rents,  but  may  not  be  required  to  purchase  and  own 

meters." 

Affirmed. 

Post,  C.  J.,  At  sitting. 
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Fire  Association  of  Philadelphia  v.  James  A.  Ruby 

ET  AL. 

Filed  November  5, 1896.    No.  6636. 

1.  Judicial  £(ale8:  Payment  of  Proceeds:  Duty  of  Sheriff.  It  Is  the 
duty  of  an  officer  selling  land  under  a  decree  of  foreclosure  to  pay 
the  proceeds  of  the  sale,  upon  confirmation  thereof,  directly  to  the 
persons  entitled  thereto  under  the  decree,  unless  the  court  shall 
have  ordered  the  proceeds  to  be  paid  into  court 

2. :  Liability  of  Sheriff  for  Proceeds.    In  an  action  against 

such  officer  for  failure  to  pay  the  proceeds  to  the  party  entitled, 
the  officer,  admitting  in  his  answer  the  receipt  of  the  money,  does 
not  discharge  himself  from  liability  by  showing  that  he  paid  it 
over  to  the  clerk. 

3.  Bes  Judicata:   Amercement:  Action  on  Officer's  Bond.    A  judg- 

ment of  amercement  against  an  officer  is,  in  a  subsequent  suit  upon 
the  official  bond,  conclusive  evidence  of  the  facts  necessary  to  sus- 
tain the  Judgment  against  the  officer,  and  it  is  prima  facte  evidence 
against  the  sureties. 

4.  Bill  of  Exceptions:    Authentication:   Attorney  and  Client.    A 

stipulation  is  sufficient  to  authorize  the  clerk  to  sign  a  bill  of  ex- 
ceptions when,  by  its  terms,  it  clearly  shows  that  the  particular 
bill  of  exceptions  to  which  the  stipulation  is  attached  is  agreed 
upon  by  the  parties  as  a  correct  bill. 

5.  Action  on  Sheriff's  Bond  for  Proceeds  of  Sale:   Verdict  fob  De- 

fendants.   Evidence  examined,  and  held  not  to  sustain  the  verdict 

Error  from  the  district  court  of  Phelps  county.  Tried 
below  before  Beall,  J. 

O.  Norberg  and  Dryden  d  Main,  for  plaintiff  in  error. 

Sf.  A.  Dravo,  F.  O.  Hamer,  C.  H.  KobeiiSf  and  iStewart  & 
MunyeVy  contra. 

Irvine,  C. 

This  was  an  action  by  the  Fire  Association  of  Philadel- 
phia against  Ruby,  formerly  sheriff  of  Phelps  county, 
and  his  sureties  upon  his  oflScial  bond.  It  was  founded 
upon  the  alleged  failure  of  Ruby  as  sheriff  to  pay  over  to 
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the  plaintiff  the  proceeds  of  a  sale  of  real  estate  under  a 
decree  of  foreclosure  in  favor  of  the  plaintiff.  There  was 
a  verdict  and  judgment  for  the  defendants,  which  the 
plaintiff  seeks  to  review  by  these  proce^ings. 

Owing  to  imperfect  exceptions  and  assignments  of  er- 
ror, we  cannot  consider  the  questions  presented  as  to  the 
instructions  given  by  the  court  to  the  jury.  We  shall 
confine  ourselves  to  the  consideration  of  a  single  assign- 
ment, to-wit,  that  the  verdict  was  not  sustained  by  the 
evidence. 

The  petition  alleged  the  official  capacity  of  Ruby  and 
the  execution  of  his  official  bond.  It  then  alleged  that  in 
the  performance  of  his  duties  as  sheriff  Ruby  sold  certain 
land  under  an  order  of  sale  issued  out  of  the  district  court 
of  Phelps  county  in  an  action  wherein  the  plaintiff  fore- 
closed a  mortgage  upon  said  land;  that  after  paying  the 
co^ts  Ruby  had  remaining  from  the  proceeds  of  said  sale 
the  sum  of  1743.07;  that  he  had  paid  to  the  plaintiff  the 
sum  of  1308.07,  and  had  neglected  and  refused  to  pay  to 
the  plaintiff  the  remaining  ?435,  the  whole  amount  due 
the  plaintiff  under  the  decree  being  ?1,351;  that  there- 
after a  motion  had  been  filed  for  the  amercement  of  the 
sheriff;  that  due  notice  thereof  was  given  and  that  a  judg- 
ment of  amercement  had  beeS  entered  in  the  sum  of 
$435.  Wherefore  plaintiff  prayed  judgment.  The  de- 
fendants by  their  answer  admitted  the  official  capacity 
of  Ruby  and  the  execution  of  the  bond.  They  further 
admitted  the  sale  of  the  land  as  alleged  and  that  after 
paying  costs  Ruby  "had  remaining  in  his  hands  from  the 
proceeds  of  said  sale  the  sum  of  f  708.07."  As  a  defense 
they  then  pleaded  that  Ruby  paid  in  to  the  clerk  of  the 
court  that  sum,  and  thereby  fully  discharged  his  duty, 
and  that  thereafter  he  was  induced  by  Ellsworth,  the 
deputy  clerk  of  the  court,  to  sign  a  receipt  on  the  docket 
for  said  sum,  whereby  he  acknowledged  having  received 
said  sum  back  from  the  deputy  clerk;  that  immediately 
after  signing  said  receipt  Ruby  and  Ellsworth  agreed  that 
the  money  should  not  be  paid  over,  and  that  no  money 
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was  in  fact  paid  back  by  the  clerk  to  Buby;  that  said  re- 
ceipt was  to  be  canceled,  but  Ellsworth  failed  to  do  so; 
that  the  siji^ning  of  said  receipt  was  not  an  official  act,  but 
was  performed  after  the  sheriflf  discharged  his  full  duty, 
and  was,  therefore,  not  binding  upon  the  defendants. 
Secondly,  the  defendants  alleged  that  the  judgment 
of  amercement  was  made  without  notice  to  Kuby  and 
was  void;  and  thirdly,  they  alleged  that  the  plaintiff,  by 
its  counsel,  entered  into  an  agreement  with  Ellsworth 
whereby  it  was  agreed  that  Ellsworth  had  the  money  in 
his  possession;  that  plaintiff  received  from  Ellsworth 
f308.07,  and  agreed  with  Ellsworth,  in  consideration  of 
the  payment  thereof,  to  extend  the  time  of  payment  of 
the  remainder  until  such  time  as  it  was  convenient  to 
Ellsworth.  The  reply  denied  the  averments  of  the  an- 
swer. 

The  evidence  seems  to  show  that  a  conspiracy  was  en- 
tered into  between  Ellsworth,  Ruby,  and  Dravo,  the  pur- 
chaser of  the  land  at  the  foreclosure  sale,  whereby  the 
purchase  money  was  paid  in  the  first  instance  to  the  clerk, 
the  sheriflf  gave  his  receipt  to  the  clerk  therefor  on  the 
docket,  Ellsworth  gave  to  Ruby  his  individual  receipt  in 
return,  and  then,  according  to  Ellsworth's  testimony,  lent 
the  money  to  Ruby,  and  all  this  for  the  purpose  of  permit- 
ting Dravo  to  institute  an  action  and  garnish  the  fund. 
What  became  of  the  garnishment  proceedings  does  not 
appear.  What  the  liability  of  the  sheriflf  and  his  bonds- 
man would  be  under  this  peculiar  state  of  facts,  we  need 
not  consider.  We  must  treat  the  evidence  in  the  light  of 
the  issues  made  by  the  pleadings.  The  defendants  ad- 
mitted that  Ruby  had  made  the  sale,  and  that  he  had  re- 
maining in  his  hands  J708.07.  As  a  defense  they  pleaded, 
first,  that  he  had  discharged  his  liability  by  paying  this 
money  to  the  clerk;  second,  that  the  judgment  of  amerce- 
ment was  void  for  want  of  notice;  third,  that  the  plain- 
tirf's  attorneys  had  recognized  the  money  as  being  in  the 
clerk's  hands,  and  had  agreed  with  him,  in  consideration 
of  payment  of  part,  to  extend  the  time  of  paying  the  re- 
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maiDder.  Upon  these  issues  the  evidence  did  not  sus- 
tain the  verdict- 
Section  498  of  the  Code  of  Civil  Procedure  provides 
that  upon  the  return  of  any  writ  of  execution  or  order  of 
sale  for  the  satisfaction  of  which  any  lands  have  been 
sold,  the  oflBcer  making  the  sale  "may  retain  the  purchase 
money  in  his  hands  until  the  court  shall  have  examined 
his  pro(*eedings  as  aforesaid,  when  he  shall  pay  the  same 
to  the  person  entitled  thereto  agreeable  to  the  order  of 
the  court."  Section  507  provides  that  "If  on  any  sale 
made  as  aforesaid,  there  shall  be  in  the  hands  of  the  sher- 
iff or  other  officer  more  money  than  is  sufficient  to  satisfy 
the  writ  or  writs  of  execution,  with  interest  and  costs,  the 
sheriff  or  other  officer  shall,  on  demand,  pay  the  balance 
to  the  defendant  in  execution,  or  his  legal  representa- 
tives." Section  513  provides  that  if  the  sheriff  "shall  re- 
fuse or  neglect  on  demand  to  pay  over  to  the  plaintiff,  his 
agent  or  attorney  of  record,  all  moneys  by  him  collected 
or  received  for  the  use  of  said  party,"  he  shall  be  amerced 
as  provided  in  the  section.  There  is  no  room  to  doubt 
from  these  expressions  that  the  statute  contemplates  that 
the  sheriff  or  other  officer  making  the  sale  shall  make 
distribution  of  the  proceeds,  paying  out  the  money  di- 
rectly to  the  persons  entitled  thereto  under  the  judgment 
or  decree,  except  where  the  court  has  otherwise  ordered. 
{Luce  V.  Foster,  42  Neb.,  818.)  It  is  neither  pleaded  nor 
proved  that  in  this  case  the  court  had  directed  the  pro- 
ceeds of  the  sale  to  be  paid  into  court  or  to  the  clerk. 
The  plaintiff's  decree  being  for  more  than  the  amount 
realized  on  the  sale,  it  was  the  duty  of  the  sheriff  to  pay 
the  money  to  the  plaintiff,  and  he  did  not  discharge  his 
duty  by  paying  it  to  the  clerk.  The  answer  admitting 
that  the  money  came  into  his  hands,  the  first  portion  of 
the  answer,  therefore,  presented  no  defense,  and  the  ver- 
dict was,  so  far  as  that  portion  of  the  answer  was  con- 
cerned, contrary  to  law. 

It  is  contended  by  the  plaintiff  that  the  judgment  of 
amercement  was  conclusive  on  all  the  defendants.     We 
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cannot  concur  in  this  view,  although  we  think  the  second 
branch  of  the  defense  was  not  good.  A  judgment  of 
amercement,  on  due  notice,  is,  when  the  officer  is  sued 
upon  his  bond,  conclusive  against  the  officer,  but  only 
prima  farie  evidence  against  the  sureties.  {Graves  v. 
Bulkleiff  25  Kan.,  249,  where  many  authorities  are  cited; 
Fay  V.  Edmistouy  28  Kan.,  105.)  The  Kansas  statutes  are 
in  these  respects  precisely  similar  to  our  own.  Euby 
failed  signally  to  prove  that  the  judgment  was  rendered 
against  him  without  notice.  The  record  recites  notice 
and  that  the  order  was  made  by  consent.  There  is  af- 
firmative proof  that  notice  was  actually  served,  and  Ruby, 
in  answer  to  a  question  as  to  whether  notice  was  served, 
merely  said  that  he  had  no  recollection  of  it;  that  he 
would  not  swear  it  was  not  served.  The  judgment  was, 
therefore,  conclusive  against  him,  and  the  plaintiff  was 
entitled  in  this  case  to  judgment  against  him  at  least.  As 
to  the  sureties,  the  burden  devolved  upon  them  of  show- 
ing that  the  judgment  was  wrong,  and  while  they  might 
make  any  defense  in  this  action  which  the  sheriff  might 
have  made  in  the  original  proceedings,  they  failed,  as  we 
have  shown,  to  allege  facts  in  regard  to  the  receipt  and 
payment  of  the  money,  which  would  constitute  a  defense, 
and,  as  will  immediately  appear,  they  failed  to  make  out 
the  other  defense  pleaded.  This  other  defense  was  a  rec- 
ognition by  the  plaintiff  of  Ellsworth  as  its  debtor  and  an 
extension  of  time  granted  to  him.  In  the  first  place  it  is 
more  than  doubtful  whether  attorneys  for  the  plaintiff 
in  a  foreclosure  suit  have  any  implied  authority  to  release 
an  officer  holding  money  realized  for  the  benefit  of  the 
plaintiff,  by  recognizing  a  payment  made  by  him  to  a 
third  person,  and  accepting  that  third  person  as  a  debtor. 
But  these  questions  we  cannot  decide,  because  the  court, 
on  the  objection  of  the  plaintiff,  excluded  all  evidence  of- 
fered to  establish  this  defense.  The  result  of  an  ex- 
amination of  the  whole  evidence  is  that  the  plaintiff's 
prima  facie  case  was  admitted.  The  first  defense  was 
not  good  in  law.     The  second  defense  was  not  proved. 
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The  third  defense  also  was  not  proved,  whether  or  not  it 
was  good  in  law. 

It  is  contended  that  the  bill  of  exceptions  should  not 
be  considered  because  it  was  settled  by  the  clerk  without 
sufficient  authority.  The  stipulation  whereby  it  was  set- 
tled was  as  follows:  "Returned  this  bill  of  exceptions 
this  5th  day  of  August,  1893,  without  amendments,  and  it 
is  hereby  stipulated  by  and  between  the  parties  hereto 
that  the  clerk  of  the  district  court  shall  allow,  sign,  and 
certify  this  bill  of  exceptions  and  make  the  same  a  part 
of  the  record  in  this  case,  and  be  the  bill  of  exceptions." 
The  decisions  of  this  court  are  that  in  order  to  authorize 
a  clerk  to  settle  a  bill  of  exceptions  the  facts  must  appear 
which,  under  section  311  of  the  Code  of  Civil  Procedure, 
confer  upon  the  clerk  that  authority.  One  of  the  cases  in 
which  the  clerk  may  settle  the  bill  is  "where  the  parties 
interested  shall  agree  upon  the  bill  of  exceptions  and 
shall  have  attached  a  written  stipulation  to  that  effect  to 
the  bill."  We  think  the  language  of  this  stipulation  was 
sufficient  to  show  an  agreement  upon  the  bill  of  excep- 
tions. The  stipulation  itself  shows  that  it  was  returned 
without  amendments.  It  was  stipulated  that  the  clerk 
shall  allow  "this"  bill  and  make  "the  same"  a  part  of  the 
record  "and  be  the  bill  of  exceptions."  This  shows  as 
plainly  as  language  can  an  agreement  upon  this  par- 
ticular bill  as  the  bill  of  exceptions  in  the  case.  In 
School  District  v.  Cooper,  44  Neb.,  714,  cited  by  the  defend- 
ants, the  stipulation  was  that  the  clerk  might  settle  "the 
within  bill  of  exceptions."  It  is  true  this  was  held  insuf- 
ficient, the  court  considering  the  case  analogous  to  Scott 
V.  Spencer,  42  Neb.,  632.  But  in  that  case  the  stipulation 
was  that  "the  bill  of  exceptions  may  be  settled  by  the 
clerk,"  with  nothing  whatever  to  show  that  any  particular 
bill  of  exceptions  had  been  agreed  to,  and  in  the  case  of 
School  District  v.  Cooper,  supra,  while  the  stipulation  re- 
ferred to  "the  within  bill,"  the  argument  that  the  bill 
was  correct  could  be  implied,  if  at  all,  only  from  the  use 
of  the  word  "within."    In  the  case  before  us  the  several 
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expressions  in  the  stipulation  taken  together  plainly  show 
an  agreement  upon  this  particular  bill  as  the  correct  one. 


Reversed  and  remanded. 
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Louis  C.  Wachsmuth  et  al.  v.  Orient  Insurance 
Company  of  Hartford,  Connecticut. 

Filed  Noyembeb  5, 1896.    No.  6787. 

1.  Court  Becords:   Corrections.    A  court  has  power,  even  after  the 

term  at  which  judgment  was  rendered,  to  correct  its  record  for  the 
purpose  of  making  it  disclose  truthfully  what  occurred  in  the 
course  of  its  proceedings. 

2.  Findings  After  Judgement.    A  special  finding  made  at  the  request  of 

one  party  after  judgment,  and  without  notice  to  the  adverse  party, 
is  absolutely  void. 

3.  New  Trial:   Assignments  of  Error.    The  assignment  in  a  motion 

for  a  new  trial  that  the  finding  is  not  sustained  by  the  evidence 
does  not,  in  an  action  on  contract,  raise  the  question  of  error  in 
the  assessment  of  the  amount  of  recovery. 

4.  Offer  to  Confess  Judgment:  Costs.    Section  565  of  the  Code  of  Civil 

Procedure,  providing  that  a  defendant  may  serve  on  the  plaintiff* 
or  his  attorney,  an  offer  in  writing  to  allow  judgment  to  be  taken 
against  him  for  a  specified  sum,  and  that  if  such  offer  be  not  ac- 
cepted, and  the  plaintiff  fails  to  obtain  judgment  for  more  than  the 
offer,  he  shall  pay  defendant's  costs  from  the  time  of  the  offer,  con- 
templates  that  where  there  ifi  only  one  defendant,  all  costs  from  the 
time  of  the  offer  shall  in  such  case  be  taxed  against  plaintiff. 

5.  Beview:  Transcript  of  Judgment:  Stipulation.    In  order  to  con- 

fer jurisdiction  upon  this  court  to  review  on  error  a  judgment  of 
the  district  court  there  must  be  filed  in  this  court  a  certified  tran- 
script of  the  judgment.  A  stipulation  as  to  the  character  of  the 
judgment,  or  a  recital  thereof  in  the  petition  in  error,  is  insuf- 
ficient. 


Error  to  the  district  court  for  Wayne  county.     Tried 
below  before  «Tackson,  J. 

The  facts  are  stated  by  the  commissioner. 


TOL.  49]  SEPTEMBER  TERM,  1896.  691 


WachBmuth  v.  Orient  Ins.  Co. 


Montgomery  d  Hall,  for  plaintiffs  in  error: 

The  special  finding  of  the  court  is  a  part  of  the  record 
in  the  case  and  is  binding  between  the  parties.  {Davis  v. 
Xelighy  7  Neb.,  78;  Birdmll  v.  Carter^  11  Neb.,  143;  Rogers 
V.  Sample,  28  Neb.,  141;  Scott  v.  Chope,  33  Neb.,  41;  Smith 
V.  First  Nat.  Bank  of  Chadron,  45  Neb.,  444;  Oanzer  v. 
ScUffhauerj  40  Neb.,  633;  Smith  v.  Finney,  2  Neb.,  139; 
Thompson  v.  Connecticut  Mutual  Life  Ins.  Co.,  38  N.  E.  Rep. 
[Ind.],  796;  Dowell  v.  Talbot  Paving  Co.,  38  N.  E.  Rep.  [Ind.], 
389;  Condee  v.  Barton,  62  Cal.,  1;  Hayes  v.  Wetherhee,  60 
Cal.,  396;  OgJmm  v.  Connor,  46  Cal.,  346;  Prince  v.  Lynch,  38 
Cal.,  528;  Pralus  v.  Jefferson  Cold  d  Silver  Mining  Co.,  34 
Cal.,  558;  Cotcing  v.  Rogers,  34  Cal.,  648;  Hidden  v.  Jordan, 
28  Cal.,  301 ;  Hathaway  v.  Ryan,  35  Cal.,  188;  Carpentkr  v. 
Gardiner,  29  Cal.,  160;  Yermule  v.  Shaw,  4  Cal.,  214;  Bos- 
quett  V.  Crane,  51  Cal.,  505;  Brady  v.  Burke,  90  Cal.,  1; 
M-undei'lin  v.  Cadogan,  75  Cal.,  617;  State  Sash  &  Door  Mfg. 
Co.  V.  Adams,  47  Minn.,  399;  Pratt  v.  Pioneer  Press  Co.,  32 
Minn.,  217;  Jones  v.  Wilder,  28  Minn.,  238;  Swanstrom  v. 
Marvin,  38  Minn.,  359;  Keep  v  .Sanderson,  12  Wis.,  352*; 
Williams  v.  Ely,  13  Wis.,  1;  Ottillie  v.  Waechter,  33  Wis., 
252;  Parks  v.  Wisconmn  C.  R.  Co.,  33  Wis.,  413;  Cramer  v. 
Hamford,  53  Wis.,  85;  Klatt  v.  Mallon,  61  Wis.,  542;  ^tna 
Fire  Ins.  Co.  v.  Booti,  95  U.  S.,  117;  ^orth  v.  Peters,  138  U. 
S.,  271;  Martin  v.  Minnekahta  State  Bank,  64  N.  W.  Rep. 
[S.  Dak.],  127;  People  v.  Judge  of  Circuit  Court,  34  Mich.,  62; 
Calhoun  v.  Gilliland,  2  Wash.,  174;  Hathaway  v.  Ryan,  35 
Cal.,  188.) 

Charles  Offutt,  contra. 

References  as  to  the  validity  of  the  special  finding: 
Horn  V.  Miller,  20  Neb.,  101;  Everson  v.  Graves,  26  Neb., 
264;  Wiley  v.  Shars,  21  Neb.,  715;  Hamilton  v.  Armstrong, 
20  S.  W.  Rep.  [Mo.],  1054;  Kahn  v.  Smelting  Co.,  102  U.  S., 
641;  Hodges  v.  Goetznmn,  76  la.,  476;  Hartlep  v.  Cole,  120 
Ind.,  247;  Bmndage  v.  Deschler,  131  Ind.,  174;  Peninsular 
Land  Transportation  cC  Mfg.  Co.  v.  Franklin  Im.  Co.,  35  W. 
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Va.,  666;  Wheatland  Mill  Co.  v.  Pirrie,  89  Cal.,  459;  Master- 
son  i\  Cranitchy  66  How,  Pr.  [N.  Y.],  171;  Tmdo  v.  Anderson^ 
10  Mich.,  357;  Thomas  v.  Spragye^  12  Mich.,  120;  Sisson  v. 
Barrett,  2  N.  Y.,  406;  Breeze  v.  Doyle,  19  Cal.,  101;  Emeric 
V.  AlvaradOj  64  Cal.,  603. 

Irvine,  C. 

This  was  an  action  by  the  plaintiffs  in  error  to  recover 
on  a  policy  of  fire  insurance.  The  policy  had  been  writ- 
ten on  a  stock  of  merchandise.  One  of  the  issues  litigated 
at  the  trial  was  the  amount  of  the  loss.  It  was  claimed  by 
the  plaintiffs  that  a  large  portion  of  the  goods  had  been 
totally  destroyed,  and  an  adjustment  effected  by  the  par- 
ties placed  the  value  of  goods  saved  from  the  fire  at 
17,925.05,  and  the  damage  sustained  by  those  saved  at 
f783.46.  There  was  a  large  amount  of  concurrent  in- 
surance on  the  stock.  The  trial  was  to  the  court  without 
a  jury.  The  finding  was  made,  motion  for  a  new  trial 
oveiTuled,  and  judgment  ordered  the  last  day  of  the  term. 
As  entered,  the  finding  was  as  follows: 

"Now  on  this  21st  day  of  April,  1893,  this  cause  came 
on  for  trial  and  the  same,  together  with  the  eight  other 
cases  which  by  consent  of  the  parties  and  order  of  the 
court  were  consolidated  with  this  cause  for  trial,  was 
tried  and  submitted  to  the  court, — a  jury  having  hereto- 
fore been  waived, — upon  the  pleadings,  the  evidence,  and 
argument  of  counsel;  and  now,  being  fully  advised  in 
the  premises,  the  court  finds  specially  that  the  goods, 
wares,  and  merchandise  in  stock  and  belonging  to  the 
plaintiff,  Augustus  E.  Orbeton,  the  destruction  of  and 
injury  to  which  by  fire  is  the  subject  of  the  controversy 
in  this  and  the  other  actions  consolidated  with  it,  were, 
at  and  immediately  before  the  fire  in  controversy,  and 
their  injury  thereby,  of  the  market  value  of  f  13,000,  to 
which  finding  the  defendant  excepts. 

"The  court  further  finds  generally,  upon  the  issues 
joined  in  this  action  and  in  the  other  actions  consolidated 
with  this  action  for  trial,  in  favor  of  the  plaintiff,  and 
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assesses  the  total  damage  of  the  plaintiff  in  this  and  the 
other  actions  by  reason  of  the  destruction  of  a  portion 
and  the  injury  to  the  remainder  of  the  said  goods,  wares, 
and  merchandise  by  fire,  as  alleged  in  the  petition,  at  the 
sum  of  1783.46,  to  which  finding  the  plaintiff  excepts. 
And  the  court  further  finds  that  the  plaintiffs  in  this  and 
the  said  other  actions  are  entitled  to  recover  from  the 
several  insurance  companies,  defendants  mentioned  and 
described  in  the  plaintiff's  petition,  the  said  principal  sum 
of  1783.46,  together  with  interest  thereon  from  the  26th 
day  of  January,  1892,  being  the  sum  of  |68.55,  both  princi- 
pal and  interest  amounting  to  f  852,  which  should  be  ap- 
portioned among  the  said  several  insurance  companies 
according  to  the  face  of  the  policies  thereof,  and  that  the 
proportion  of  said  sum  for  which  the  defendant  in  this 
cause  is  liable  to  the  plaintiff  is  the  sum  of  |81.15,  to 
which  finding  the  plaintiff  excepts." 

This  was  followed  immediately  by  the  judgment  and 
an  order  overruling  the  motion  for  a  new  trial.  On  the 
first  day  of  the  following  term  of  courb  the  defendant 
filed  two  motions.  One  was  an  objection  to  the  judge's 
subscribing  the  journal  as  made  up,  until  the  special  find- 
ing fixing  the  value  of  the  stock  at  f  13,000  should  be 
stricken  out.  As  reasons  for  this  it  was  urged  that  the 
entry  did  not  state  the  true  finding;  that  neither  party 
had  requested  any  finding,  and  that  the  case  had  been 
decided  and  general  finding  made  without  any  special 
finding.  The  other  motion  was  a  motion  to  vacate  and 
modify  the  judgment  as  entered,  for  the  same  reasons. 
On  the  hearing  of  these  motions  the  court  directed  that 
the  order  be  corrected  to  read  as  follows:  "After  the  court 
has  made  its  general  findings  herein  for  the  plaintiffs  and 
directed  the  entry  of  judgment  for  plaintiffs,  and  after  the 
court  had  overruled  the  motion  for  a  new  trial  and  given 
the  plaintiffs  time  to  prepare  bill  of  exceptions,  and  after 
the  defendant  and  its  attorney  had  left  the  court  room, 
the  court  did  make  its  only  special  finding  on  the  same 
day,  just  before  the  adjournment  of  court,  at  the  request 
42 


594  NEBRASKA  REPORTS.  [Vol.  49 


Wachsmuth  v.  Orient  Ins.  Co. 


of  plaintiflPs  attorney,  in  words  and  figures  as  follows: 
^Finding  by  the  court  that  the  goods  in  stock  before  the 
fire  was  of  the  value  of  $13,000,'  and  without  any  notice  to 
the  defendant  or  its  attorney."  The  plaintiffs,  by  their 
petition  in  error  and  in  argument,  now  contend  that  the 
judgment  entered  is  not  supported  by  the  findings,  and 
that  the  special  finding  of  the  total  value  of  the  stock 
before  the  fire  must  be  accepted  in  connection  with  cer- 
tain admissions  in  the  pleadings,  not  here  necessary  to 
state,  as  fixing  the  amount  of  the  judgment  at  a  much 
greater  sum  than  that  for  which  it  was  rendered.  In  this 
connection  they  contend  that  the  order  made  at  the  sub- 
sequent term  was  void  for  want  of  jurisdiction,  and  this 
on  the  ground  that  the  court,  by  the  adjournment  of  the 
trial  term,  had  lost  its  control  over  the  judgment  The 
order  of  the  subsequent  term  was  not,  however,  an  order 
vacating  or  modifying  the  former  judgment.  It  was 
merely  an  order  correcting  the  record  for  the  purpose  of 
making  it  disclose  what  had  in  fact  occuri*ed.  The  ple- 
nary i)ower  of  a  court  of  record  to  so  correct  its  records 
has  been  several  times  upheld.  {Brotmlee  v.  Davidson^  28 
Neb.,  785;  Hoagland  v.  Way^  35  Keb.,  387;  School  District 
r.  BLshopy  46  Neb.,  850.)  A  true  conception  of  the  several 
questions  presented  on  this  phase  of  the  case  renders 
it  important  to  bear  in  mind  the  distinction  between 
an  order  of  the  court  causing  an  incorrect  record  to 
be  amended  in  such  a  manner  as  to  show  what  in  fact 
occuiTed,  and  an  order  subsequent  to  the  disposition  of 
a  case  incorporating  a  new  occurrence  or  a  new  proced- 
ure. In  the  one  case  tlie  court  merely  requires  a  correct 
recital  of  a  proceeding  actually  had  at  the  proper  time 
but  not  theretofore  properly  entered.  In  the  other  case 
the  court  undertakes  at  a  subsequent  time  to  supply  a 
defect  in  the  proceedings  themselves.  This  order  be- 
longed to  the  former  class.  We  must  therefore  adopt 
the  last  order  as  a  proper  correction  of  the  journal.  It 
then  appears  from  the  journal  so  corrected  that  the  court 
entered  a  general  finding  for  the  plaintiffs  assessing  dam- 
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ages  at  181.15,  ordered  judgment  accordingly,  and  over- 
ruled plaintiff's  motion  for  a  new  trial;  that  thereafter 
on  the  same  day,  but  after  defendant's  counsel  had  left 
court  and  without  any  notice  to  the  defendant  or  its 
counsel,  at  the  request  of  plaintiff's  attorney,  the  special 
finding  was  made.  We  do  not  think  this  procedure  was 
warranted  by  the  Code. 

Numerous  cases  are  cited  in  support  of  the  court's  ac- 
tion. Most  of  these  cases,  however,  merely  sustain  the 
power  of  the  court  after  judgment  to  supply  defects  and 
omissions  in  its  record.  Such  action  is  equivalent  to  the 
action  of  the  court  which  we  have  already  neld  to  be 
proper  in  correcting  its  record  to  disclose  the  facts,  and 
if  it  had  been  made  to  appear  that  the  court,  in  an- 
nouncing its  judgment  had  in  fact  made  a  special  finding 
as  to  the  value  of  the  property  before  the  fire,  then  it 
would  have  been  proper  even  after  judgment,  by  such  an 
order,  for  the  court  to  incorporate  that  finding  into  the 
record.  But  it  is  not  claimed  that  any  such  finding  was 
made.  The  supreme  court  of  the  United  States  in  two 
cases  well  illustrates  this  distinction.  In  ^tna  Fire  Ins. 
Co.  V.  Boonej  95  U.  S.,  117,  the  circuit  court  had,  at  the 
time  of  ordering  judgment,  filed  an  opinion  wherein  were 
informally  stated  all  necessary  findings  in  support  of  the 
judgment  ordered.  The  judgment  was  entered  without 
any  finding  to  support  it.  It  was  held  that  the  court  had 
power  at  the  following  term  to  enter  a  nunc  pro  tunc  order 
supplying  the  findings  from  the  opinion  actually  filed. 
But  in  that  case  it  is  to  be  observed  that  the  adverse 
party  had  notice  of  and  participated  in  the  proceedings. 
On  the  other  hand,  in  Kalin  v.  timelting  Co.y  102  U.  S., 
641,  the  court  undertook,  after  judgment,  and  on  the  re- 
quest of  the  plaintiff,  to  make  additional  findings  of  fact. 
It  was  held  that  there  was  no  authority  for  such  action 
and  that  the  additional  findings  so  made  must  be  abso- 
lutely disregarded.  It  is  true  that  the  findings  in  the 
latter  case  were  not  made  until  fourteen  days  after  judg- 
ment, but  the  length  of  time  which  elapsed  is  immaterial. 
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The  essential  feature  is  that  the  findings  must  precede 
or  must  at  least  be  concurrent  with  the  judgment.  In 
No7-fh  i\  Peters,  138  U.  S.,  271,  the  same  court,  construing 
the  Dakota  Code,  held  that  the  court  on  overruling  a  mo- 
tion for  a  new  trial,  the  motion  urging  as  one  of  the 
grounds  therefor  that  material  findings  had  been  omitted, 
might  then  make  such  findings  in  support  of  its  judg- 
ment. We  have  not  examined  the  law  of  Dakota  to  as- 
certain on  what  provision  this  case  rests,  because  the 
identical  question  has  been  otherwise  decided  under  our 
Code.  (Wiley  v.  Sliars,  21  Neb.,  712.)  In  that  case  the 
court  had  refused  plaintifF's  request  to  find  questions  of 
law  and  fact  separately,  as  provided  by  section  297  of  our 
Code  of  Procedure.  It  was  held  that  the  error  in  so 
refusing  was  not  cured  by  making  such  separate  finding 
in  overruling  the  motion  for  a  new  trial.  There  are  cases 
which  hold  that  after  judgment  special  findings  may  be 
made  not  inconsistent  with  the  general  findings  made  at 
the  time  of  entering  judgment.  But  those  cases  are  not 
applicable,  for  here  the  special  finding  was  inconsistent 
with  the  general  finding  and  with  the  judgment  rendered. 
We  shall  not  undertake  a  further  review  of  the  cases. 
Except  as  they  fall  within  the  classes  already  indicated, 
they  are  uniformly  to  the  effect  that  the  request  for  find- 
ings and  the  findings,  if  made,  to  be  available,  must  pre- 
cede the  judgment.  We  are  very  clearly  of  the  opinion 
that  a  special  finding  made  after  judgment,  in  the  absence 
of  the  adverse  party  and  without  notice,  is  absolutely 
void  and  must  be  disregarded. 

It  is  next  contended  that  even  if  the  special  finding 
cannot  be  regarded,  a  new  trial  must  be  awarded  for  the 
reason  that  the  general  finding  as  to  the  amount  of  dam-  * 
ages  was  not  sustained  by  the  evidence.  In  the  motion 
for  a  new  trial  the  only  grounds  assigned  are  errors  of 
law  occurring  at  the  trial,  that  the  finding  is  not  sus- 
tained by  sufficient  evidence,  and  that  the  finding  and 
decision  are  contrary  to  law.  Error  in  the  assessment  of 
the  amount  of  recovery,  in  actions  upon  contracts,  is  a  dis- 
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tinct  ground  for  a  new  triaJ,  as  those  grounds  are  fixed  by 
section  314  of  the  Code  of  Civil  Procedure.  The  assign- 
ment that  the  verdict  or  finding  is  not  sustained  by  the 
evidence  does  not  reach  this  point,  nor  does  it  present  it 
for  revievir.  {Yolker  v.  First  Nat  Bank,  26  Neb.,  602;  Ev- 
vrett  v.  Tidballj  34  Neb.,  803;  Riverside  Coal  Co.  v.  HolnieSj 
36  Neb.,  858.) 

Before  judgment  was  entered  the  defendant  filed  its 
motion  to  tax  against  the  plaintiffs  "all  the  costs  which 
have  accrued  since  September  7,  1892,"  for  the  reason 
that  plaintiffs  had  failed  to  obtain  judgment  for  more 
than  the  defendant,  on  that  date,  offered  in  writing  to 
allow  judgment  to  be  taken  for.  This  motion  the  court 
overruled.  The  defendant  excepted,  caused  to  be  settled 
a  bill  of  exceptions  embodying  the  evidence  on  such  mo- 
tion, and  presents  the  ruling  here  for  review  by  cross- 
petition  in  error.  The  evidence  discloses  that  on  the  7th 
day  of  September,  1892,  the  defendant  served  upon 
plaintiff's  attorneys  a  notice  in  writing  whereby  it  of- 
fered to  allow  judgment  to  be  taken  against  it  for  the  sum 
of  |150  and  costs.  Section  565  of  the  Code  of  Civil  Pro- 
cedure provides  that  the  defendant  in  an  action  for  the 
recovery  of  money  only  may,  at  any  time  before  the  trial, 
serve  upon  the  plaintiff,  or  his  attorney,  an  offer  in  writing 
to  allow  judgment  to  be  taken  against  him  for  the  sum 
specified  therein.  The  plaintiff  may,  within  five  days, 
serve  notice  of  his  acceptance  on  the  defendant  or  his  at- 
torney; or  he  may  file  the  acceptance,  and  in  either  case 
judgment  shall  be  rendered  accordingly.  But  "if  the  no- 
tice of  acceptance  be  not  given  in  the  period  lipiited,  the 
offer  shall  be  deemed  withdrawn  and  shall  not  be  given  in 
evidence  or  mentioned  on  the  trial.  If  the  plaintiff  fails 
to  obtain  judgment  for  more  than  was  offered  by  the  de- 
fendant, he  shall  pay  the  defendant's  costs  from  the  time 
of  the  offer."  (Code  of  Civil  Procedure,  sec,  565.)  Tlio  pro- 
cedure here  adopted  seems  to  have  been  in  compliance 
with  the  requirements  of  this  section,  and  we  are  at  a  loss 
to  understand  the  reason  of  the  district  court  for  overrul- 
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iiig  defendant's  motion.  The  plaintiffs,  in  their  reply, 
briefly  suggest  the  technical  reason  that  the  motion  was 
to  tax  all  costs  accruing  after  the  offer  against  the  plaint- 
iffs, while  the  statute  merely  provides  that  the  plaintiff 
shall  pay  the  defendant's  costs  from  the  time  of  the  offer. 
It  is  therefore  argued  that  the  motion  was  not  proper  in 
form  and  asked  too  much,  and  was  therefore  properly 
overruled  altogether.  But  we  think  the  motion  in  effect 
conformed  to  the  statute.  It  was  not  the  purpose  of  the 
statute  merely  to  require  the  plaintiff  in  such  case  to  pay 
the  defendant's  costs  and  to  permit  judgment  for  plaint- 
iff's costs  to  be  rendered  against  defendant  It  is  plainly 
the  purpose  of  the  statute  to  require  in  such  case  the 
plaintiff  to  bear  his  own  costs  and  also  to  bear  the  costs  of 
defendant  accruing  after  the  offer.  Therefore,  the  proper 
order  where  there  is  only  one  defendant  is,  under  the  cir- 
cumstances, to  tax  all  costs  created  after  the  offer  against 
the  plaintiff,  and  the  motion  should  have  been  sustained. 
As  already  indicated,  there  was  a  large  amount  of  con- 
current insurance  on  this  property.  There  seem  to  have 
been  nine  actions  against  as  many  different  insurance 
companies  tried  together  under  an  order  in  pursuance  of 
a  stipulation  consolidating  the  cases,  but  providing  that 
separate  judgments  should  be  rendered.  The  petition  in 
error  and  cross-petition  in  error  are  both  entitled  in  all 
nine  cases,  and  the  parties  have  undertaken,  by  stipula- 
tion, to  have  all  the  cases  reviewed  on  the  record  of  the 
case  which  we  have  been  considering.  By  the  terms  of 
this  stipulation  only  one  record  was  to  be  brought  up. 
Parties  also  undertook,  by  stipulation,  to  provide  that 
Ihey  might,  in  a  single  petition  in  error,  recite  the  rendi- 
tion of  each  judgment.  We  have  before  us,  however,  but 
a  single  judgment.  In  order  to  confer  jurisdiction  on  this 
court  to  review  a  judgment  of  the  district  court  there 
must  be  filed  a. transcript  of  the  judgment  at  least.  That 
has  not  been  done  in  any  but  the  single  case  we  have  con- 
sidered. A  motion  to  permit  the  records  to  be  supplied 
was  heretofore  overruled,  for  the  reason  that  the  statu- 
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tory  period  within  whicli  such  proceedings  must  be 
brought  had  already  expired.  We  therefore  consider  but 
the  single  case  in  which  we  have  jurisdiction.  The  judg- 
ment of  the  district  court  is  reversed  in  accordance  with 
the  foregoing  opinion,  and  the  cause  remanded  with  di- 
rections to  tax  against  the  plaintiffs  all  costs  made  after 
September  7,  1892, 

Reatersed  and  remanded. 


49    690| 
J8    888| 

Henry  Grosshans  et  al.  v.  William  Gold  bt  al.      -w~m\ 

61    788[ 
Filed  November  18, 1896.    No.  6754. 

1.  Fraudulent  CouTeyances:  Notice  of  Intent:  Chattel  Mortgages. 
A  mortgage  given  to  secure  a  pre-existing  debt  will  not  be  declared 
void  from  the  fact  alone  that  the  mortgagee,  at  the  time  of  its  exe- 
cution, had  notice  of  an  intention  on  the  part  of  the  mortgagor  to 
defraud  creditors  of  the  latter.  In  order  to  avoid  the  security  in 
such  case  the  mortgagee  must  have  participated  in  the  fraudulent 
purpose  of  the  mortgagor.     {Jones  v.  Loree,  37  Neb.,  816.) 

Error  from  the  district  court  of  Clay  county.  Tried 
below  before  Hastings,  J. 

L.  P.  Crouch  and  E.  E.  Hairgrovej  for  plaintifFs  In  error. 

T.  H.  Matters  and  C.  J.  Dil worthy  contra. 

Post,  C.  J. 

This  controversy  involves  the  title  and  right  of  posses- 
sion to  a  certain  crib  of  corn  claimed  by  the  plaintiffs  in 
error,  who  were  also  plaintiffs  below,  through  one  August 
Grosshans,  by  means  of  an  instrument  which  is  in  form 
a  bill  of  sale,  but  in  legal  effect  a  chattel  mortgage,  the 
purpose  of  which  was  to  indemnify  plaintiffs  in  error  on 
account  of  liabilities  assumed  by  them  as  sureties  for  the 
mortgagor.  The  foundation  of  the  defendants'  claim  is  a 
levy  upon  the  corn  in  controversj/i  by  one  Stewart  as  con- 
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stable,  within  and  for  Clay  county,  to  satisfy  a  certain 
judgment  recovered  by  them  against  the  said  August 
(jrosshans  before  a  justice  of  the  peace  for  said  county. 
The  burden  was  upon  the  plaintiffs  to  prove  the  good 
faith  of  the  contract  through  which  they  claim,  for  two 
reasons,  viz.:  (1.)  The  parties  to  said  transaction  are 
brothers,  and  the  effect  thereof  is  to  defeat  other  creditors 
of  the  said  August,  who  was  then  insolvent.  (2.)  There 
was  no  change  of  possession  of  the  property  thereby  con- 
veyed. It  is  shown  by  the  undisputed  evidence  that  the 
plaintiffs  were  at  the  date  in  question  liable  as  sureties 
for  the  said  August  Grosshans  in  a  large  amount,  of  which 
the  said  Henry  Grosshans  has  subsequently  paid  the  sum 
of  110,000,  and  of  which  the  said  Fred  Grosshans  has  paid 
$5,765.  Had  the  result  depended  upon  the  sufficiency  of 
the  consideration  for  the  transfer,  the  plaintiffs  would 
have  been  entitled  to  recover  and  the  district  court  would, 
no  doubt,  have  directed  a  verdict  in  their  favor.  But 
there  is  evidence  of  other  transfers  by  the  said  August, 
bearing  the  same  date  as  the  instrument  here  involved, 
covering  substantially  all  the  property,  including  real 
estate,  owned  by  him.  Among  the  transfers  so  made  is 
a  warranty  deed  conveying  to  one  Billigmeir  a  number 
of  lots  in  the  city  of  Sutton  which  was  by  the  grantor 
executed  and  filed  for  record  without  the  knowledge  or 
consent  of  the  grantee  therein  named.  Another  fact,  to 
which  prominence  is  given  by  counsel  for  defendants, 
is  that  the  corn  in  controversy  was  cribbed  upon  the 
premises  of  the  said  August  Grosshans,  whose  subse- 
quent conduct,  including  the  feeding  of  his  stock  there- 
from, was  plainly  indicative  of  ownership  by  him.  True, 
the  plaintiffs  deny  knowledge  of  any  acts  of  assumed 
ownership  by  the  said  August,  but  the  question  thus 
presented  was  one  of  fact  for  the  jury,  and  we  oaniiot, 
upon  the  record  before  us,  say  that  the  verdict  rendered 
is  so  decidedly  against  the  evidence  as  to  call  for  reversal 
upon  that  ground. 

Exception  is  taken  to  the  refusal  of  the  fourth  instruc- 
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tion  asked  by  th^  plaintiffs^  which  embodies  the  proposi- 
tion that  fraud  on  the  part  of  the  said  August  Grosshans 
alone  will  not  render  the  transaction  fraudulent  as  to 
creditors,  but  that  it  must  appear  further  that  plaintiffs, 
having  knowledge  of  the  intent  of  the  mortgagor,  took 
the  instrument  introduced  in  evidence  for  the  purpose  of 
aiding  or  abetting  in  such  fraudulent  purpose.  The  ques- 
tion thus  presented  was,  in  view  of  the  earlier  decisions 
of  this  court,  not  entirely  free  from  doubt.  It  was,  how- 
ever, in  Jones  v.  Lorecy  37  Neb.,  816,  held,  after  a  careful 
review  of  the  cases  by  Irvine,  C,  that  a  mortgage,  to  se- 
cure a  pre-existing  debt,  will  not  be  declared  void  merely 
because  the  mortgagee  at  the  time  of  its  execution  had 
notice  of  an  intention  on  the  part  of  the  mortgagor  to 
defraud  the  creditors  of  the  latter,  but  in  order  to  have 
the  effect  mentioned  it  must  appear  that  the  mortgagee 
participated  in  such  fraudulent  purpose.  The  case  at 
bar  is,  upon  the  facts  stated,  clearly  within  the  doctrine 
of  Jones  V.  Loree  and  must  be  governed  thereby.  It  fol- 
lows that  on  account  of  the  refusal  of  the  instruction 
asked,  the  judgment  of  the  district  court  must  be  re- 
versed and  the  cause  remanded  for  trial  de  novo. 


Reversed. 


Franklin  E.  Johnson  v.  David  May  et  ux. 

Filed  Novembeb  18, 1896.    No.  6905. 

1.  Attaclimeiit:  Residence  of  Defendants.  The  question  of  residence, 
within  the  meaning  of  the  statute  regulating  attachments  in  this 
state,  is  generally  one  of* intention,  to  be  determined  from  the  facts 
and  circumstances  in  each  particular  case. 

2. : :  Abandonment.    One  who  has  acquired  a  residence  In 

a  given  place,  within  the  meaning  of  the  attachment  law,  is  pre- 
sumed to  have  abandoned  his  former  domicile,  and  vice  vrrsa. 

3. : : .  Absence  for  the  purpose  of  business  or  pleas- 
ure is  of  itself  not  such  an  abandonment  of  one's  place  of  abode 
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within  the  state  as  to  authorize  the  issuance  of  an  attachment 
against  him  on  the  ground  of  non-residence. 


4. : -:  Non-Residents.  Evidence  examined,  and  held  to  sus- 
tain the  finding  that  defendants  were  not,  at  the  time  of  the  com- 
mencement of  the  action  against  them,  non-residents  of  this  state. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Strode,  J. 

J.  H.  Broadt/y  for  plaintiff  in  error. 

References:  Fitch  v.  Waitey  5  Conn.,  121;  Winkle  t?. 
Barthely  6  111.,  Ill;  Mathews  v.  Ijoth,  45  Mo.  App.,  455; 
Koch  V.  Loschj  31  Neb.,  625;  Rocl'well  v.  Blair  Savings 
Banl',31  Neb.,  128;  Bmid  v.  Dolby,  17  Neb.,  491;  Keith 
V.  Stctter,  25  Kan.,  104;  Baldtcin  v.  Flagg,  43  N.  J.  Law, 
495;   Hanson  v.  Graham^  82  Cal.,  631;  Haggart  v.  Morgan, 

5  N.  Y.,  422;  In  re  Thompsm,  1  Wend.  [N.  Y.],  43;  Frost 
V.  Brisbin,  19  Wend.  [N.  Y.],  11;  Garden  v.  Garden,  107  N. 
Car.,  216;  Olmstead  v.  Rivers,  9  Neb.,  236;  Blodgett  v. 
Utley,  4  Neb.,  25. 

A.  W.  Field,  contra. 

References:  Lane  v.  Fellmcs,  1  Mo.,  200;  Kingsland  t?. 
Worsham,  15  Mo.,  657;  Ellington  v.  Moore,  17  Mo.,  424; 
Fuller  V.  Bryan,  20  Pa.  St.,  144;  Pfoutz  v.  Gomfard,  36  Pa. 
St.,  420;  Mandel  v.  Peet,  18  Ark.,  236;  Pitts  v.  Burrwighs, 

6  Ala.,  733;  Ghariton  Gounty  r.  Moberly,  59  Mo.,  238;  St  rat- 
ton  V.  Brigham,  2  Sneed  [Tenn.],  420;  Reed^s  Appeal,  71  Pa, 
St.,  378;  Ijowson  v.  Adlard,  46  Minn.,  243;  Keller  v.  Carr, 
40  Minn.,  428. 

Post,  C.  J. 

In  the  district  court  for  Lancaster  county  the  plaintiff 
in  error,  Franklin  E.  Johnson,  sued  to  recover  the  sum  of 
f 2,500  and  interest,  being  the  amount  of  two  promissory 
notes  of  the  defendants  below,  David  May  and  Tillie  May, 
who  are  also  defendants  in  error.  At  the  commencement 
of  said  action  an  order  of  attachment  was  issued  upon 
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the  filing  by  the  plaintiff  therein  of  a  bond  and  an  affi- 
davit alleging  as  grounds  for  such  attachment:  (1)  The 
defendants  are  non-residents  of  this  state;  (2)  they  have 
absconded  with  intent  to  defraud  their  creditors;  (3) 
they  have  left  the  country  of  their  residence  in  order  to 
avoid  the  service  of  summons;  (4)  they  are  about  to  con- 
vert their  property  into  money  for  the  purpose  of  placing 
it  beyond  the  reach  of  their  creditors;  (5)  they  have 
property  and  rights  of  action  which  they  conceal;  (6) 
they  have  removed  and  disposed  of  a  part  of  their  prop- 
erty with  intent  to  defraud  their  creditors.  The  defend- 
ants subsequently  entered  their  appearance  in  the  dis- 
trict court  and  moved  to  discharge  the  attachment, 
assigning  as  grounds  therefor:  (1)  The  affidavit  upon 
which  said  order  was  issued  is  insufficient  in  law;  (2)  the 
allegations  of  said  affidavit  are  wholly  false.  Said  mo- 
tion was,  upon  hearing  thereof,  sustained  and  an  order 
entered  discharging  the  attachment,  whereupon  the 
plaintiff,  who  had  in  the  meantime  given  an  undertaking 
as  prescribed  by  statute,  removed  the  cause  into  this 
court  for  review,  assigning  as  error  the  ruling  above 
mentioned. 

The  important  question  presented  by  the  record,  and 
which  is  decisive  of  all  others  argued,  is  that  of  the  de- 
fendants' residence  at  the  date  of  the  commencement  of 
the  action,  to-wit,  January  29,  1894.  Defendants,  who 
are  husband  and  wife,  have  resided  in  the  city  of  Lincoln 
for  twenty-five  years  or  upwards,  during  which  time  the 
said  David  May  has  been  engaged  in  the  retail  clothing 
trade  and  also  as  a  jobber  in  said  line,  by  means  whereof 
he  has  accumulated  property  of  considerable  value  which, 
aside  from  his  household  goods,  and  a  stock  of  merchan- 
dii^e  hereafter  described,  consists  of  town  lots  in  Lincoln, 
and  lands  in  the  states  of  Nebraska,  Iowa,  Kansas,  and 
Colorado,  the  title  to  a  portion  thereof  being  in  his  wife, 
Tillie  May.  The  real  estate  mentioned  was,  at  the  date 
above  named,  according  to  the  affidavit  of  the  said  David 
May,  reasonably  worth  the  sum  of  |400,000,  in  addition 
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to  which  he  was  possessed  of  personal  property  in  the 
city  of  Lincoln  of  the  value  of  $18,000,  which,  with  the 
exception  of  a  paid  up  life  insurance  policy  for  $10,000, 
was  free  from  incumbrance  and  subject  to  seizure  in  sat- 
isfaction of  any  execution  against  him.  Of  the  several 
lots  or  parcels  of  land  aforesaid,  a  majority  were  incum- 
bered by  mortgages  and  other  liens,  amounting  in  the 
aggregate  to  the  sum  of  $43,000,  in  addition  to  which  the 
defendants  had  unsecured  liabilities  not  exceeding  $48,- 
000,  making,  according  to  their  statements,  a  total  in- 
debtedness of  $91,000.  On  the  13th  day  of  October,  1893, 
the  defendants  received  information  by  telegraph  of  the 
serious  illness  of  Mrs.  May's  mother  residing  in  the  city 
of  New  York,  and  two  days  later,  in  response  to  a  second 
message  of  like  import,  they  left  Lincoln  for  New  York, 
intending  to  visit  with  relatives  in  the  east  some  weeks 
before  returning  home.  Preparatory  to  his  departure, 
however,  Mr.  May  called  upon  his  Lincoln  creditors,  who 
represent  the  larger  portion  of  his  indebtedness,  and  ex- 
plained to  them  the  cause  of  his  contemplated  absence,  as 
well  as  his  plans  for  the  immediate  future,  which  included 
the  raising  of  money  in  New  York  with  which  to  meet  his 
obligations  as  they  matured.  He  also  furnished  credit- 
ors with  his  New  York  address;  and  his  voluminous  cor- 
respondence by  mail  and  telegraph  with  parties  in  this 
state,  including  the  plaintiff  in  error,  tends  to  corrobo- 
rate the  statement  that  his  intention  was  to  return  to 
Lincoln  as  soon  as  he  had  accomplished  the  purpose  of 
his  visit.  Defendants,  in  their  aflS davits,  say  that  owing 
to  sickness  of  Mrs.  May's  father,  an  aged  man,  they  felt 
constrained  to  remain  with  him  for  as  long  a  time  as  pos- 
sible after  the  funeral  of  their  mother,  who  died  while 
they  were  en  route  from  Lincoln.  They  testify  further 
that  they  prolonged  their  stay  in  the  hope  of  being  able 
to  secure,  through  friends  of  high  standing,  financially, 
with  whom  they  had  had  extensive  dealings  and  an  un- 
impaired credit,  the  funds  needed  by  them  at  a  low  rate 
of  interest,  and  that  they  were  continuously  engaged  in 
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their  effort  to  accomplish  such  purpose  until  their  return 
to  Lincoln  early  in  the  month  of  February,  1894.  They 
deny  seriatim  the  several  allegations  of  the  aflftdavit  for 
attachment  and  state  that  they  had  no  intention  of  aban- 
doning their  residence  in  Lincoln;  that  they  have  neither 
iabsconded  nor  left  the  county  of  their  residence  in  order 
to  avoid  the  service  of  process;  that  they  have  not  con- 
cealed any  of  their  property  or  converted  it  into  money 
for  the  purpose  of  placing  it  beyond  the  reach  of  their 
creditors;  and  that  they  have  never  removed  or  disposed 
of  their  property,  or  any  part  thereof,  with  intent  to  de- 
fraud their  creditors.  On  the  other  hand,  they  testify 
that  all  the  property  possessed  by  them,  the  accumulation 
of  their  twenty-five  years  of  active  business  life,  was, 
during  the  entire  period  of  their  absence  from  the  state, 
within  the  reach  of  creditors.  Defendants,  previous  to 
their  departure  from  Lincoln,  caused  to  be  packed,  in 
apparent  condition  for  shipment,  the  stock  of  clothing 
above  mentioned,  two  of  the  fifty-seven  boxes  and  trunks 
used  for  such  purpose  being  marked  with  the  address  of 
a  relative  in  the  city  of  New  York.  But  that  seemingly 
suspicious  circumstance  is  explained  by  the  faat,  as  testi- 
fied to  by  them,  that  the  clothing  in  question  was  what  is 
known  as  "job  lot,"  held  for  sale  or  exchange  at  wholesale 
for  cash  or  lands;  that  it  was  by  them  packed  in  the  man- 
ner indicated  for  the  purpose  of  preservation  only,  and 
that  the  boxes  bearing  the  address  aforesaid  contained 
their  wearing  apparel  and  a  few  presents  intended  for 
relatives  in  New  York.  We  cannot,  upon  the  evidence, 
say  that  the  district  court  erred  in  discharging  the  at- 
tachment. It  is  a  rule  often  asserted  by  this  court  that 
an  order  granting  or  denying  a  motion  to  discharge  an 
attachment,  based  upon  conflicting  proofs,  will  not  be 
reversed  unless  manifestly  wrong.  {Mayer  t\  Zingre^  18 
Neb.,  458;  Dolan  t\  Annstrongy  35  Neb.,  339;  Whipple  v. 
Hill,  36  Neb.,  720.) 

It  was  held  in  Wood  t\  Roeder,  45  Neb.,  311,  that  the 
word  "residence,"  as  used  in  the  statute,  is  synonymous 
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with  the  term  "domicile,"  and  that  the  residence  or  domi- 
cile of  the  defendant  is,  for  the  purpose  of  jurisdiction 
over  his  person,  that  place  where  he  has  a  fixed  and  per- 
manent abode,  and  to  which,  when  absent,  he  has  the 
intention  of  returning.  It  was  further  said  that  in  order 
to  effect  a  change  of  domicile  there  must  be  not  alone  a 
change  of  residence,  but  an  intention  to  permanently 
abandon  the  former  home;  and  that  the  mere  residing  at 
a  different  place,  although  evidence  of  the  required  inten- 
tion, does  not  per  sc  amount  to  such  a  change. 

We  are  aware  that  a  distinction  has,  by  some  courts, 
been  recognized  between  the  legal  and  actual  residence 
of  debtor,  the  latter  in  the  jurisdictions  referred  to  being 
regarded  as  his  domicile,  within  the  meaning  of  the  com- 
mon law,  and  not  the  residence  contemplated  by  statute. 
It  is  for  instance  said  by  Collins,  J.,  in  Ixiwson  v.  Adlard, 
46  Minn.,  243,  that  "in  construing  statutes  relating  to  at- 
tachment of  the  property  of  non-residents  a  wide  distinr- 
tion  has  been  recognized  between  an  actual  residence  and 
a  legal  residence,  ♦  ♦  ♦  the  word  'residence'  being 
(•(mstrued  in  its  popular  sense  as  the  act  of  abiding  or 
dwelling  in  a  place  for  some  continuance  of  time,"  We 
prefer,  however,  to  regard  the  rule  applicable  in  all  such 
cases  as  one  of  evidence,  rather  than  of  substantive  law, 
hdnce,  as  said  in  a  recent  valuable  work  (1  Shinn,  Attach- 
ment &  Garnishment,  sec.  90),  "The  question  of  residence, 
within  the  meaning  of  the  attachment  law,  is  one  of  in- 
tt^iition  to  be  deduced  from  the  facts  and  circumstances 
of  each  case."  The  sound  rule  is  believed  to  be  that  one 
who  acquires  a  residence  in  a  given  place,  within  the 
meaning  of  the  statutes  regulating  attachment  and  gar- 
nishment, is  presumed  to  have  abandoned  his  former 
d()nii(*ile.  Such  a  solution  is  altogether  reasonable  and- 
results  logically  from  the  judicial  discussion  of  the  sub- 
ject, while  it  possesses  the  additional  merit  of  avoiding 
the  solecism  whereby  a  debtor  is  permitted  to  have  a  resi- 
dence in  one  state  and  at  the  same  time  a  domicile  in  an- 
other. 
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In  iMicson  V.  AdUrdj  supra^  which  is  entitled  to  rank  as 
a  leading  case  of  its  class,  we  observe  the  following  lan- 
guage: ^TThe  absence  must  be  so  protracted  as  to  amount 
to  a  prevention  of  legal  remedy  by  ordinary  process  and 
of  such  a  nature  that  the  debtor  cannot  longer  be  deemed 
an  actual  resident;  and  as  a  mere  casual  or  temporary 
absence  will  not  render  his  property  subject  to  attach- 
ment, so  the  mere  fact  that  he  is  occasionally  and  tran- 
siently within  the  state  will  not  relieve  him  from  the 
charge  of  having  become  a  non-resident." 

Keller  v.  Carry  40  Minn.,  428,  arose  out  of  a  state  of  facts 
strikingly  similar  to  those  here  presented.  The  defendant 
therein,  a  single  woman,  having  packed  and  stored  her  per- 
sonal property,  with  the  exception  of  her  wearing  apparel, 
left  the  state  on  the  7th  day  of  June,  going  to  the  city  of 
Chicago  on  business  and  from  there  to  Canada  for  the  pur- 
pose of  visiting  relatives,  intending  to  return  to  her  home 
in  Minneapolis  on  the  completion  of  her  visit  It  did  not 
appear  how  long  she  intended  to  remain  in  Canada,  ex- 
cept that  she  did  not  return  to  Minneapolis  until  the  15th 
day  of  October,  her  absence  having  been  protracted  be- 
yond the  period  intended  by  reason  of  the  sickness  of  her 
mother.  The  court,  by  Mitchell,  J.,  reversing  an  order 
of  the  district  court  refusing  to  discharge  an  attachment 
against  the  defendant  on  the  ground  of  non-residence, 
say:  "No  precise  or  definite  rule  can  be  laid  down  as  to 
the  exact  duration  of  the  absence  which  will  render  a 
perR<)n  a  non-resident.  Each  case  must  be  governed  some- 
what by  its  own  particular  facts.  *  *  *  In  this  case 
the  defendant  was  absent  prior  to  the  attachment  only 
about  three  months,  and  altogether,  only  about  four 
months,  and  this,  it  appears,  was  longer  than  slie  con- 
templated when  she  left.  And  while  the  important  in- 
quiry is  not  whether  she  had  acquired  a  place  of  resi(h*nee 
abroad,  but  whether  she  had  ceased  to  be  an  actual  resi- 
dent of  this  state,  it  is  important  as  bearing  on  the  latter 
question,  that  defendant  had  not  only  acquired  no  resi- 
dence out  of  the  state,  but  the  purpose  of  her  absence  was 
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not  such  as  to  require  or  even  admit  of  her  acquiring  it, 
*  *  *  Such  an  absence  from  the  state  was  not  ma- 
terially different  in  its  nature  from  that  of  hundreds  of 
people  who  temporarily  close  up  their  dwellings  and  go 
off  south  or  east  for  health  or  pleasure  for  weeks  or  even 
months  at  a  time.  We  think  it  never  occurred  to  the  bar 
of  the  state  that  such  persons  during  such  an  absence 
were  non-residents,  and  their  property  subject  to  attach- 
ment. To  so  hold  would  in  view  of  the  social  and  business 
habits  of  the  people  in  this  age  of  travel  lead  to  very  seri- 
ous results." 

In  Staford  v.  Mills,  31  Atl.  Rep.  [N.  J.],  1023,  it  is  said: 
"Mere  inconvenience  in  the  service  of  summons  or  other 
process  furnishes  no  reason  why  an  attachment  should 
issue  against  one  as  a  non-resident  debtor.  Temporary 
absences  for  business  or  pleasure  is  not  an  abandonment 
of  one's  abode  or  place  of  residence."  (See,  also,  to  the 
same  effect  WelU  v.  Peoplej  44  111.,  40;  Chariton  County  v. 
Moberly,  59  Mo.,  238;  Ritler  v.  Phosnix  Mutual  Ins.  Co.,  32 
Kan.,  403;  Kneeland,  Attachment,  sec.  196;  1  Shinn,  At- 
tachment &  Garnishment,  sec.  90  et  seq.) 

The  evidence  bearing  upon  the  intention  of  the  defend- 
ants is,  as  may  be  inferred,  conflicting;  but  the  general 
finding  of  the  district  court  ascribes  to  them  honesty  of 
purpose  in  their  business  affairs,  as  well  as  an  intention 
to  return  to  their  home  in  Lincoln  upon  the  termination 
of  their  visit  It  follows  that  the  order  discharging  the 
attachment  should  be  afBrmed. 

Order  affirmed. 
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Benjamin  F.  Jones  v.  State  op  Nebraska. 

Filed  November  18, 1896.    No.  8670. 

Physiciazui  and  Surg^ns:  Practice  in  Violation  of  Law:  Infobua- 
TioN.  An  Information  which  sufficiently  charges  the  practice  by 
the  accused  of  medicine  and  surgery  in  a  designated  county,  with- 
out having  first  obtained  from  the  state  board  of  health  the  certifi- 
cate prescribed  by  chapter  65,  Compiled  Statutes,  states  an  ofTense 
under  the  provision  of  said  chapter. 

Error  from  the  district  court  of  Saunders  county. 
Tried  below  before  Wheeler,  J. 

SawyeTj  Snell  &  Frost  and  0.  Thompson^  for  plaintiff  in 
error. 

A.  8.  Churchill,  Attorney  Oeneral,  and  Oeorge  A.  Day, 
Deputy  Attorney  Generalj  for  the  state. 

Post,  C.  J. 

The  plaintiff  in  error  was,  by  the  judgment  of  the  dis- 
trict court  for  Saunders  county,  convicted  on  the  charge 
of  practicing  medicine  and  surgery  without  having  ob- 
tained from  the  state  board  of  health  the  certificate 
prescribed  by  chapter  55,  Compiled  Statutes,  entitled 
"Medicine,"  There  is  accompanying  the  record  no  bill  of 
exceptions,  and  the  only  question  argued  relates  to  the 
sufficiency  of  the  information,  the  essential  part  of  which 
is  here  set  out,  viz. :  "That  one  Benjamin  F.  Jones,  late  of 
the  county  of  Saunders,  in  the  said  county  of  Saunders, 
on  the  8th  day  of  December,  1894,  •  ♦  •  then 
and  there  being,  did  unlawfully  practice  medicine  and 
surgery,  ♦  ♦  •  and  did  unlawfully  treat,  in  the 
capacity  of  a  physician  and  surgeon,  one  Henry  Craig, 
without  having  first  obtained  and  procured  registration, 
filing  in  the  office  of  the  county  clerk  of  Saunders  county 
a  certfficate  as  required  and  provided  by  law,"  etc. 
The  provisions  of  statute  above  mentioned,  declaring 
43 
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it  unlawful  for  any  person  to  practice  medicine,  surgery, 
or  obstetrics  in  this  state  without  having  first  obtained 
and  caused  to  be  filed  a  certificate  from  the  state  board 
of  health,  was  cited  and  construed  in  O^Comior  v.  State, 
46  Neb.,  157,  and  does  not  call  for  extended  notice  in 
this  connection,  since  the  controlling  question  herein  is 
one  of  grammatical  construction  rather  than  of  sub- 
stantive law. 

It  is,  on  the  part  of  the  plaintiff  in  error,  contended 
that  the  words  "without  having  first  obtained  and  pro- 
cured registration,"  etc.,  as  employed  in  the  information, 
must  be  construed  as  referring  to  Saunders  county  ouly, 
and  do  not,  therefore,  exclude  the  presumption  that  the 
plaintiff  in  error  was,  at  the  time  laid,  authorized  to 
practice  medicine  by  means  of  the  statutory  certificate, 
in  due  form  issued  and  registered  in  the  county  of  his 
residence.  The  attorney  general,  on  the  other  hand,  con- 
tends that  the  word  "obtained"  refers  to  the  certificate, 
which  is  essential  to  a  law^ful  registration.  It  is  pro- 
vided by  section  10  of  the  act  above  cited  that  "it  shall 
be  the  duty  of  the  applicant,  before  practicing,  to  file 
such  certificate,  or  copy  thereof,  in  the  office  of  the 
county  clerk  of  the  county  in  which  he  or  she  resides 
or  in  which  he  or  she  intends  to  practice,"  etc.;  and 
by  section  13  it  is  further  provided  that  "any  person 
who  shall  have  obtained  a  certificate  provided  by  this 
act  and  shall  remove  to  another  county  shall,  before 
the  entering  upon  the  practice  of  his  profession  in 
such  other  county,  cause  said  certificate  to  be  filed  iind 
recorded  in  the  office  of  the  county  clerk  of  the  county 
to  which  he  has  removed."  We  may  assume,  as  argued 
by  counsel  for  the  plaintiff  in  error,  that  a  licensed 
physician  is  not  required  to  procure  the  registration 
of  his  certificate  in  every  county  to  which  he  may  be 
called  in  the  practice  of  his  profession,  and  that  the 
demand  of  the  statute  is  satisfied  by  registration  in  the 
county  of  his  residence.  It  follows  from  such  aif  inter- 
pretation that  an  indictment  or  information  charging 
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the  practice  by  the  accused  of  medicine,  surgery,  or  ob- 
stetrics in  a  designated  county,  without  having  procured 
the  registration  therein  of  the  statutory  certificate,  and 
without  disclosing  the  county  of  his  residence,  would  not 
state  an  offense  under  the  statute  cited.  We  are,  how- 
ever, unable  to  so  construe  the  charge  in  this  case,  the 
words  "without  having  first  obtained"  being,  in  our  judg- 
ment, used  disjunctively,  and  refer  to  the  certificate  itself, 
and  not  to  the  act  of  procuring  the  registration  thereof 
in  Saunders  county.  It  follows  that  the  objection  to  the 
information  is  without  merit  and  that  the  judgment 
should  be 

Affirmed. 


DwiGHT  E.  Johnson  v.  Columbus  Buggy  Company 

ET  AL. 

FiLKD  November  18, 1896.    No.  6882. 

Beplevin:  Verdict  for  Defendant:  REvrfiw.  Evidence  examined, 
and  held  to  sustain  the  finding  and  Judgment  adverse  to  the  plaint- 
iff in  error. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ferguson,  J. 

F.  M.  Sturdevanty  for  plaintiff  in  error. 

Thomas  D.  Crane^  contra. 

Post,  C.  J. 

This  was  an  action  of  replevin,  which  resulted  in  a  ver- 
dict and  judgment  in  the  district  court  for  Douglas 
county  for  the  defendants  therein,  and  which  it  is  sought 
to  reverse  by  means  of  this  proceeding. 

The  property  in  controversy  is  a  double-seated  exten- 
sion top  surrey  of  the  alleged  value  of  f  150,  of  which  the 
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plaintiff  claims  absolute  ownership,  and  which  is  claimed 
by  the  defendants  through  a  certain  chattel  mortgage 
executed  by  one  Blazer  to  the  firm  of  Angene  &  Firestone, 
under  date  of  October  1, 1888,  to  secure  a  note  of  the  said 
mortgagor  of  even  date  therewith  for  |165,  together  with 
interest  from  date  at  the  rate  of  ten  per  cent  per  annum. 
Two  facts  are  assumed  by  counsel  for  the  respective  par- 
ties, viz.:  The  sale  of  the  property  in  controversy  by 
Blazer  to  the  plaintiff,  and  the  succession  by  the  defend- 
ant company  to  whatever  rights  existed  in  favor  of  An- 
gene &  Firestone  under  the  mortgage  described.  The 
controversy  is,  therefore,  as  counsel  for  plaintiff  in  error 
frankly  admits,  narrowed  to  two  inquiries,  viz.:  (1.)  Was 
the  mortgage  debt  satisfied  by  means  of  the  settlement 
hereafter  referred  to?  (2.)  Are  the  defendants  in  error,  as 
assignees  of  Angene  &  Firestone,  estopped  by  reason  of 
the  representations  of  the  latter  to  deny  that  the  debt  of 
Blazer  is  extinguished  in  consequence  of  the  settlement 
above  mentioned? 

Subsequent  to  the  execution  of  the  mortgage  here  in- 
volved Angene  &  Firestone  commenced  an  action,  aided 
by  attachment,  against  Blazer,  in  the  circuit  court  of 
Howell  county,  Missouri,  to  recover  the  sum  of  |1,250,  in 
which  they  caused  to  be  seized  a  sawmill,  planing  mill, 
and  appurtenances,  together  with  a  quantity  of  lumber 
therein.  On  the  6th  day  of  February,  1889,  said  action 
was,  pursuant  to  agreement,  dismissed  and  the  attach- 
ment vacated,  one  of  the  considerations  thert^fop  being 
the  delivery  on  board  the  cars  at  Mountain  View,  Mis- 
souri, of  a  quantity  of  lumber,  estimated  by  plaintiff's 
witnesses  at  110,000  feet  and  by  defendants'  witnesses  at 
90,000  feet,  consigned  to  the  Star  Union  Lumber  Com- 
pany, at  Omaha,  on  account  of  the  said  Angene  &  Fire- 
stone. The  proceeds  of  said  lumber,  to-wit,  f541.fi0,  was 
by  the  consignee  named  turned  over  to  Angene  &  Fire- 
stone, and  by  them  applied  on  an  open  account  against 
Blazer,  then  past  due. 

It  is  strenuously  insisted  by  the  plaintiff  that  the  lura- 
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ber  above  described  was  by  Angene  &  Firestone  accepted 
as  settlement  and  satisfaction  in  full  of  Blazer's  entire 
indebtedness  to  them,  including  the  mortgage  relied  upon 
in  this  action,  with  four  others  particularly  described  in 
the  record.  That  proposition  is,  however,  controverted 
by  the  defendants,  whose  evidence  tends  strongly  to  prove 
that  the  lumber  in  question  was  received  on  account  only 
by  Angene  &  Firestone,  with  no  specific  agreement  as  to 
their  claims  against  Blazer.  The  utmost  that  can  be 
claimed  by  the  plaintiff  is  that  the  evidence  is  conflicting, 
and,  we  think,  ample  to  sustain  the  finding  of  the  district 
court  adverse  to  his  contention.  Indeed,  he  is  contra- 
dicted by  one  of  his  own  witnesses,  Mr.  Clark,  who,  as 
attorney  for  the  plaintiff  in  the  attachment  suit,  was  ad- 
vised of  the  conditions  upon  which  that  action  was  dis- 
missed, and  who  testifies  that  Angene  &  Firestone  did 
not  agree  to  accept  any  stipulated  amount  of  lumber  in 
satisfaction  of  their  claims  against  Blazer.  Plaintiff 
testifies  that  previous  to  the  purchase  by  him  of  the  sur- 
rey in  controversy  he  had  a  convei^sation  with  Mr.  Fire- 
stone, of  the  firm  of  Angene  &  Firestone,  in  which  he 
was  informed  by  the  latter  that  the  indebtedness  of 
Blazer  to  said  firm  had  been  satisfied  in  full  by  means  of 
the  settlement  aforesaid,  and  that  he  purchased  the  prop- 
erty described  relying  upon  such  statement;  but  upon 
that  proposition  also  the  evidence  is  conflicting,  and  was, 
we  must  presume,  properly  weighed  by  the  district  court, 
whose  finding  must  be  accepted  as  conclusive  in  this  pro- 
ceeding. 

Judgment  affirmed. 


Irvine,  C,  not  sitting. 
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40    614 
53    860 

49  6u|  R  W.  Laflin  V.  State  of  Nebraska,  ex  reu  William 

.^-^1  L.  Gray  et  al. 

Filed  Novehbeb  18, 1896.    No.  7613. 

L  Mandamus:  Duty:  Enforcement.  To  authorize  the  issuing  of  a 
writ  of  mandamus  in  this  state,  the  duty  in  question  must  be  one 
specially  enjoined  by  law,  or  which  results  from  the  office  or  sta- 
tion of  the  respondent. 


2. :  Form  of  Writ.  The  peremptory  writ  of  mandamus  must  con- 
form strictly  to  the  command  of  the  alternative  writ,  or,  in  the  ab- 
sence of  the  alternative  writ,  to  the  prayer  of  the  petition  which  is 
the  basis  of  the  proceeding,  and  clearly  indicate  the  particular 
duty  to  be  performed. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J. 

J*.  W.  Carr  and  Pound  &  BurVy  for  plaintiff  in  error. 

Charles  O.  Whedon  and  Charles  E.  Magoon,  contra. 

Post,  C.  J. 

This  was  an  application  for  a  writ  of  mandamus^  ad- 
dressed to  the  district  court  for  Lancaster  county.  It 
appears  from  the  allegations  of  the  relatops  that  they  are 
members  in  good  standing  of  the  Ancient  Order  of  United 
Workmen,  "a  fraternal  and  benevolent  secret  society, 
order,  or  association  issuing  fraternal  insurance  to  the 
members  thereof,"  and  that  there  are  within  this  state 
numerous  subordinate  lodges  of  said  order,  under  the  im- 
mediate jurisdiction  of  a  grand  lodge,  the  latter  being,  in 
authority,  subordinate  to  a  supreme  lodge.  The  consti- 
tution, a  copy  of  which  accompanies  the  petition,  provides 
for  the  holding  of  sessions  of  the  grand  lodge  biennially, 
aiid  at  a  regular  meeting  thereof,  held  pursuant  to  con- 
stitutional authority,  at  the  city  of  Lincoln,  in  the  month 
of  May,  1893,  the  city  of  Kearney  was  selected  as  the 
place  for  the  meeting  of  the  next  session  of  said  grand 
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lodfjp,  in  the  month  of  May,  1895.  At  the  meeting  held  as 
aforesaid  in  the  year  1893  the  following  grand  officers 
were  in  due  form  chosen  and  installed,  to- wit:  J.  G.  Tate, 
grand  master  workman;  R.  W.  LaiBin,  grand  foreman; 
J.  C.  Hayes,  grand  overseer;  L,  A.  Paine,  grand  recorder; 
and  E.  A.  PoUey,  grand  receiver.  By  provision  of  the 
by-laws  adopted  in  conformity  with  the  constitution  sub- 
ordinate lodges  are,  at  the  stated  meetings  in  March  next 
preceding  the  sessions  of  the  grand  lodge,  required  to 
elect  representatives  to  the  said  grand  lodge;  but,  ac- 
cording to  the  petition,  certain  of  the  grand  lodge  officers, 
including  the  respondents  herein,  in  order  to  postpone 
the  election  of  their  successors  and  to  enable  them  to 
hold  their  said  offices  until  the  month  of  May,  1897,  in  vio- 
lation of  the  constitution  and  by-laws  of  said  order,  con- 
spired to  prevent  the  holding  of  a  session  of  the  grand 
lodge  in  the  year  1895;  that  in  pursuit  of  such  unlawful 
purpose  respondents  procured  the  submission  to  the  sev- 
eral subordinate  lodges  of  a  resolution  approving  the 
plan  so  proposed,  and  upon  the  adoption  thereof  by  a 
majority  of  the  subordinate  lodges  the  respondent  Tate, 
as  grand  master  workman,  issued  a  formal  announce- 
ment to  the  effect  that  the  session  of  the  grand  lodge 
appointed  for  the  city  of  Kearney,  in  the  year  last  named, 
had  been  abandoned.  The  avowed  reason  for  the  action 
complained  of,  as  appears  from  the  petition,  is  the  want 
of  necessary  funds  to  defray  the  expenses  of  a  session  of 
the  grand  lodge,  but  which,  as  charged  by  relators,  is  not 
in  fact  the  real  motive  of  the  respondents.  The  prayer 
of  the  petition  is  for  a  writ  of  mandamus  directed  to  the 
respondent  Tate,  as  grand  master  workman  (or,  in  his 
absence  from  the  state,  to  the  respondent  Lafiin,  as  grand 
foreman),  commanding  him  to  notify  all  subordinate 
lodges  that  any  and  all  action  by  them  or  the  said  re- 
spondents looking  to  an  abandonment  of  the  session  of 
the  grand  lodge  for  the  year  1895  is  null  and  void,  and  to 
direct  said  subordinate  lodges  to  elect  representatives  to 
the  grand  lodge  for  said  year,  at  the  time  and  in  the  man- 
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ner  prescribed  by  the  laws  of  the  order.  An  objection  to 
the  petition,  in  the  nature  of  a  general  demurrer,  was  over- 
ruled and  judgment  entered  awarding  a  peremptory  writ 
of  mandamus  against  the  respondent  Laflin,  as  acting 
grand  master  workman,  commanding  him  "to  immedi- 
ately inspect  the  proceedings  of  the  subordinate  lodges 
touching  the  matter  of  the  postponement  and  aban(^on- 
ment  of  the  grand  lodge  in  May,  1895,  and  require  said 
proceedings  to  conform  to  the  general  laws,  rules,  and 
regulations  of  the  supreme  lodge  of  said  order  and  the 
grand  lodge  of  Nebraska."  The  objection  to  the  petition 
was,  we  think,  well  taken,  since  respondents,  however 
wrongful  the  alleged  attempt  to  prevent  the  session  of 
the  grand  lodge,  are  by  no  provision  of  the  constitution 
or  by-laws  of  the  order  charged  with  the  particular  duty 
sought  to  be  enforced. 

It  is  a  familiar  rule  that  to  authorize  the  issuance  of 
the  writ  of  mandanms  in  this  class  of  cases  the  particular 
duty  in  question  must  be  one  specially  enjoined  by  law, 
or  which  results  from  the  office  or  station  of  the  respond- 
ent, {Thatcher  v.  Adams  County^  19  Neb.,  485.)  The  pro- 
vision for  biennial  sessions  of  the  grand  lodge,  and  also 
for  the  selection  by  subordinate  lodges  of  representatives 
thereat,  is  obviously  self-acting,  and  the  latter  are,  by  op- 
eration of  law,  charged  with  notice  of  the  duty  thus  im- 
posed upon  them.  The  by-law  imposing  such  duty  upon 
subordinate  lodges  is  as  much  the  law  of  the  order  as  the 
constitution  itself,  or  the  statute  under  which  it  was  cre- 
ated. (Preshyterian  Church  v.  City  of  New  Yorkj  5  Cow.  [N. 
Y.],  538;  Knit  v.  Quicksilver  Mining  Co.^  78  N.  Y.  159; 
1  Beach,  Private  Corporations,  sec.  321.)  Action  such  as 
contemplated  by  this  proceeding,  although  reasonable 
and  appropriate  in  the  administration  of  the  office  of 
grand  master  workman,  necessarily  rests  in  the  discretion 
of  that  officer,  and  the  exercise  of  his  discretion  in  that 
regard  is  not  the  subject  of  judicial  control. 

it  is  also  assigned  as  error  that  the  peremptory  writ 
of  mandamus  does  not  follow  the  petition,  which,  under 
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the  practice  tolerated  in  this  state,  has  usurped  the  office 
of  the  alternative  writ  The  relief  sought,  as  we  have 
seen,  is  a  writ  of  mandamus  requiring  the  respondent  Tate, 
as  grand  master  workman,  to  promulgate  a  particular 
notice  directed  to  the  subordinate  lodges,  while  the  writ 
awarded  commands  the  officer  named  to  inspect  the  pro- 
ceedings of  the  several  subordinate  lodges  touching  the 
postponement  of  the  grand  lodge,  and  to  require  such  pro- 
ceedings to  conform  to  the  general  rules  and  regulations 
of  the  supreme  lodge  of  the  order  and  the  grand  lodge  of 
this  state.  The  peremptory  writ  of  mnndamuSy  which  has 
been  likened  to  an  execution,  should  conform  strictly  to 
the  command  of  the  alternative  writ,  and  clearly  indicate 
a  particular  duty  to  be  performed.  (2  Kinkead,  Code 
Pleading,*  sec.  814;  People  v.'SupervisorSj  1  Hill  [N.  Y.],  50; 
Chance  v.  Temple^  1  la.,  179;  People  v.  Brooks^  57  111.,  142; 
fitate  V.  County  JudgCy  12  la-,  237;  State  v.  Union  Townshipj 
43  N.  J,  Law,  518;  School  District  i\  Lauderhaugh^  80  Mo., 
194.)  According  to  the  contention  of  relators,  the  judg- 
ment is  responsive  to  the  following  allegations  of  the 
petition:  "The  fifth  article  of  the  constitution  of  said 
order  requires  the  grand  master  workman  to  preside  in 
the  grand  lodge,  and  to  require  conformity  to  the  general 
laws,  rules,  and  regulations  of  the  supreme  lodge  and  of 
the  grand  lodge."  By  the  article  of  the  constitution 
above  mentioned  it  is  made  the  duty  of  the  officer  named 
to  inspect  the  proceedings  of  subordinate  lodges  and  re- 
quire conformity  with  the  general  laws,  rules,  and  regu- 
lations of  the  supreme  lodge  of  the  order  and  of  the 
grand  lodge  of  the  state;  but  the  order,  as  shown  by  ex- 
hibits accompanying  the  petition,  is  governed  by  a  com- 
prehensive system  or  code  of  laws,  embracing  numerous 
distinct  and  separate  provisions  binding  upon  the  vari- 
ous subordinate  lodges,  and  to  which  the  grand  master 
workman  is  required  to  exact  obedience.  The  writ 
awarded,  in  general  terms,  commands  the  discharge  by 
the  plaintiff  in  error,  as  acting  grand  master  workman, 
of  the  duties  with  which  he  is  charged  by  the  constitution 
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and  laws  of  the  order  respecting  the  proceedings  of  the 
subordinate  lodges,  and  Is,  therefore,  a  wide  departure 
from  the  precise  duty  alleged  as  the  basis  of  the  pro- 
ceeding. 

Judgment  reversed. 


Sterling  Manufacturing  Company  v.  Frank  Hough. 

Filed  Novehbeb  18, 1896.    No.  6873. 

1.  Attachment:  Motion  to  Dissolve:  Notice.  A  reasonable  notice  of 
the  hearing  of  a  motion  to  discharge  an  attachment  is  such  notice 
as  is  meet  and  fair  in  view  of  the  circumstances  and  conditions  ex- 
istent at  the  time  in  the  matter  to  be  presented. 

2. :  Ruling  on  Motion:  Review.    In  a  hearing  of  a  motion  to 

discharge  an  attachment,  one  of  the  grounds  of  which  is  the  un- 
truth of  the  allegations  of  the  affidavit  for  attachment,  where  the 
evidence  used  at  the  hearing  is  conflicting,  the  conclusions  of  the 
judge  who  heard  the  matters,  announced  from  such  evidence,  will 
not  be  disturbed  unless  manifestly  wrong. 

Error  from  the  district  court  of  Cuming  county.  Tried 
below  before  Norris,  J. 

M.  McLaughlin^  for  plaintiff  in  error. 

C.  G.  McNuhj  contra. 

Harrison,  J. 

In  this  action,  instituted  in  the  district  court  of  Cuming 
county,  an  order  of  attachment  was  procured  to  issue 
and  was  levied  on  personal  property.  A  motion  to  dis- 
charge the  attachment  was  filed  for  defendant,  and  on 
hearing  before  a  judge  at  chambers  the  attachment  was 
discharged.  The  order  then  made  is  the  burden  of  the 
complaint  in  the  error  proceedings  prosecuted  to  this 
court.  The  certificate  of  the  clerk  of  the  district  court 
attached  to  the  record  is  to  the  effect  that  the  afiidavit 
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for  attachment  is  a  part  of  the  transcript  filed  here. 
We  have  searched  the  record  and  do  not  find  the  affidavit 
or  a  copy  of  it,  but  counsel  for  defendant  in  error  makes 
no  complaint  of  this.  On  the  contrary  he  states  in  his 
brief  that  the  grounds  of  the  affidavit  were  as  follows: 
"That  the  defendant,  Frank  Hough,  is  about  to  convert 
his  property,  or  a  part  thereof,  into  money  for  the  purpose 
of  placing  it  beyond  the  reach  of  his  creditors,  and  that  he 
has  assigned  or  disposed  of  his  property,  or  a  part  thereof, 
with  intent  to  defraud  his  creditors;"  and  we  will  accept 
these  as  the  material  allegations  of  the  affidavit  in  our 
consideration  of  the  questions  presented. 

It  is  urged  that  there  was  not  sufficient  notice  given  of 
the  hearing  on  the  motion  to  dissolve  the  attachment. 
In  section  235  of  our  Code  of  Civil  Procedure,  in  regard 
to  notice  of  a  motion  to  discharge  an  attachment,  it  is 
provided:  "The  defendant  may,  at  any  time  before  judg- 
ment, upon  reasonable  notice  to  the  plaintiff,  move  to  dis- 
charge an  attachment,  as  to  the  whole  or  a  part  of  the 
property  attached;"  and  under  the  general  head  of  "Mo- 
tions and  Orders,"  in  section  574  of  the  Code,  it  is  said,  in 
relation  to  notice:  "Where  notice  of  a  motion  is  required, 
*  *  *  it  shall  be  served  a  reasonable  time  before  the 
hearing."  The  contention  here  is,  that  notice  of  the  mo- 
tion was  not  given  "a  reasonable  time  before  the  hear- 
ing." If  we  were  to  be  governed  by  the  statements  of 
the  record  as  to  this  point,  we  would  feel  constrained 
to  hold  that  it  establishes  that  the  plaintiff  was  repre- 
sented at  the  hearing.  The  journal  entry  of  the  order 
made  contains  the  following:  "To  all  of  which  the  said 
plaintiff  then  and  there  duly  excepted,  and  asked  and 
obtained  twenty  days  in  which  to  prepare  and  file  in  the 
supreme  court  of  the  state  of  Nebraska  its  petition  in 
error  upon  executing  an  undertaking  as  required  by  law;" 
and  in  the  bill  of  exceptions  it  appears:  "Be  it  remem- 
bered that  on  the  trial  and  hearing  of  the  cause,  ♦  ♦  ♦ 
on  the  motion  to  dissolve  the  attachment,  ♦  ♦  ♦  the 
plaintiff,  to  maintain  the  issues  on  his  part,  read  in  evi- 
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dence  the  affidavits  of  [here  followed  a  list  of  affidavits], 
all  of  which  said  affidavits  are  hereto  attached  and  made 
a  part  hereof.  Whereupon  the  plaintiff  rested."  But  it 
appears  from  statements  of  counsel,  in  the  briefs  filed  in 
this  court,  that  the  plaintiff  was  not  present  at  the  hear- 
ing, either  by  counsel  or  any  other  person.  AflSdavits 
were  filed  in  support  of  the  motion,  and  also  to  sustain 
the  allegations  of  the  original  affidavit  filed  to  obtain 
the  issuance  of  the  writ.  The  case  was  commenced  Sep- 
tember 30,  1893.  The  writ  of  attachment  was  levied 
October  2,  1893.  On  December  4,  1893,  notice  was  duly 
served  on  the  plaintiff  that  on  the  5th  day  of  December, 
1893,  or  as  soon  thereafter  as  he  could  be  heard,  the  de- 
fendant would  apply  to  the  district  court  for  an  order 
discharging  the  attachment,  and  that  affidavits  would  be 
filed  in  an  effort  to  disprove  the  allegations  of  that  filed 
to  procure  the  writ.  Acknowledgment  of  the  receipt  of 
a  copy  of  this  notice  by  attorney  for  plaintiff  was  in- 
dorsed on  the  original.  It  appears  that  no  hearing  was 
had  pursuant  to  this  first  notice,  and  on  the  20th  day  of 
March,  1894,  at  ten  minutes  past  three  o'clock  P.  M.,  a 
notice  was  served  on  attoraey  for  plaintiff,  of  a  hearing 
of  the  motion  before  the  judge  at  chambers  at  Ponca,  on 
March  22,  1894,  at  9  o'clock  A.  M.,  at  which  time  the 
matter  was  presented,  with  the  result  we  have  hereinbe- 
fore stated. 

It  is  asserted  by  counsel  for  plaintiff,  in  his  brief,  that 
he  was,  at  the  time  the  last  mentioned  notice  was  served, 
engaged  in  the  trial  of  causes  in  the  county  court  of  Cum- 
ing county,  and  had  other  trials  set  for  the  succeeding 
day,  which  would  fully  occupy  his  time  and  attention  up 
to,  and  including,  the  day  on  which  the  hearing  was  had 
on  the  motion;  that  he  notified  the  judge  before  whom 
the  attachment  matter  was  to  be  presented  of  the  facts 
in  respect  to  counsel's  business  engagements  and  conse- 
quent inability  to  attend  the  hearing  on  the  motion,  also 
that  he  further  called  attention  to  the  fact  that  a  regular 
term  of  district  court  for  Cuming  county  was  fixed  for 
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April  23,  1894.  These  statements  are  all  in  reference  to 
matters  which  do  not  appear  in  the  record  and  we  cannot 
consider  them.  If  there  was  time  to  make  a  protest  to 
the  judge  informally,  there  must  have  been  time  to  make 
it  in  the  regular  manner  and  thus  have  it  appear  in  the 
record.  As  it  was  presented,  it  is  not  available  in  this 
proceeding  at  this  time.  The  affidavits,  quite  a  number 
of  them  on  behalf  of  plaintiff,  as  well  as  those  favorable 
to  the  contention  of  defendant  in  his  motion  and  used  at 
the  hearing,  had  all  been  filed  long  prior  to  such  hearing, 
and  counsel  for  plaintiff  does  not  claim  that  he  desired 
to  prepare  or  file  any  other  or  further  evidence,  nor  does 
he  complain  that  there  was  not  sufficient  time  for  him 
to  go  or  to  send  some  one  to  the  place  of  hearing  desig- 
nated in  the  notice.  The  record  before  us  fails  to  dis- 
close that  the  plaintiff  did  not  receive  reasonable  notice 
of  the  time  of  the  hearing  of  the  motion  in  view  of  all  the 
circumstances  and  conditions  existent  in  the  matter  at 
the  time.  Reasonable  notice  is  defined  to  be  "Such  notice 
or  information  of  a  fact  as  may  fairly  and  properly  be 
expected  or  required  in  the  particular  circumstances." 
(Black's  Law  Dictionary,  998.)  In  Nash's  Pleading  & 
Practice  [4th  ed.],  page  1228,  in  reference  to  the  require- 
ment that  notice  of  a  motion  shall  be  served  a  reasona- 
ble time  before  the  hearing,  it  is  observed:  "A  reasonable 
time  is  such  that  the  party  notified  will  have  ample  time 
to  prepare  himself  and  be  able  to  be  present  at  the  time 
and  place  of  hearing.  If  it  is  a  motion  on  which  affi- 
davits are  to  be  used,  time  must  be  allowed  for  obtaining 
them.  If  the  motion  is  predicated  on  the  record  or  pa- 
pers on  file,  then  the  time  must  be  such  as  to  enable  him 
to  be  present,  providing  for  ordinary  contingencies." 

One  of  the  grounds  of  the  motion  to  dissolve  the  attach- 
ment w^as  that  the  allegations  of  the  affidavit  were  un- 
true. It  is  contended  by  plaintiff  that  the  finding  and 
judgment  on  this  point  were  contrary  to  the  weight  of 
the  evidence.  A  careful  perusal  of  the  evidence  discloses 
that  it  was  conflicting  as  to  the  facts  involved,  but  also 
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that  there  was  sufficient  to  sustain  the  finding  of  the 
trier  of  these  facts.  This  being  true,  the  conclusions 
reached  and  the  resulting  judgment  will  not  be  disturbed. 
It  was  also  of  the  grounds  of  the  motion  that  the  action 
was  based  on  claims  of  which  some  considerable  sums 
were  not  due,  and  that  no  application  had  been  made, 
and  an  order  for  the  issuance  of  the  writ  obtained  in  the 
manner  prescribed  by  law.  Inasmuch  as  the  determina- 
tion of  the  correctness  of  the  findings  of  the  judge,  who 
presided  at  the  hearing,  in  relation  to  the  truth  of  the 
statements  of  the  affidavit  for  attachment  effectually  dis- 
poses of  the  whole  matter,  a  discussion  of  this  further 
point  in  the  case  is  rendered  unnecessary.     The  order 

and  judgment  is 

Affirmed. 


Dayton  Spice-Mills  Company  v.  William  G.  Sloan 

ET  AL. 
Filed  November  18, 1896.    No.  6406. 

1.  Continuance  for  Purpose  of  Procuring  Incompetent  Evidence:  At- 

TACiiME>'T.  The  action  of  the  trial  court  in  denying  an  application 
for  the  continuance  of  a  hearing  on  a  motion  to  dissolve  an  at- 
tachment, examined  and  affirmed. 

2.  Beview:  Issues.    A  question  which,  apparently,  was  not  presented  to 

the  trial  court,  but  is  raised  for  the  first  time  in  this  court,  need  not 
be  considered.    (Dunham  v.  Court  nay  ^  24  Neb,,  627.) 

3.  Fraudulent  Conveyances:   Value  of  Mortgaged  Chattei.s.    "The 

disproportion,  if  one  exists,  between  the  value  of  chattels  mort- 
gaged and  the  amount  thereby  secured  affords  no  basis  for  a  pre- 
sumption of  law.  It  is  a  matter  of  evidence,  to  be  accorded  such 
weight  as,  in  the  light  of  surrounding  circumstances,  it  is  entitled 
to  receive  in  the  determination  of  a  question  of  fact."  {Grand 
Inland  Banking  Go,  r.  Costello,  45  Neb.,  119.) 

4.  Husband  and  Wife:  Gifts.    A  gift  of  chattels  from  the  husband  to 

the  wife,  during  coverture,  inter  vicos,  could  not  be  made  and  was 
of  none  effect  at  common  law.  The  husband  and  wife  were  consid- 
ered as  but  one  person,  and  she  was  incompetent  to  receive  the 
gift. 


Vol.  49]  SEPTEMBER  TERM,  1896.  623 


Dayton  Spice-Mills  Co.  v.  Sloan. 


6. :  Common-Law  Rights.    "The  common  law  in  respect  to  the 

rights  of  husband  and  wife  is  in  force  In  this  state,  except  so  far  as 
it  has  been  modified  by  statute."  (Aultman  v,  Obermeyer,  6  Neb., 
260.) 

€.  Karried  Women:  Gift  From  Husband  to  Wipe.  The  married 
woman's  act  being  for  the  purpose  of  extending,  and  not  contract- 
ing or  limiting,  the  rights  of  married  women  in  this  state,  will  not 
be  held  to  have  abrogated  the  equitable  rule  which  upheld  gifts 
from  husbands  to  wives  made  when  the  husband  was  solvent,  and 
which  did  not  Impair  the  existing  rights  of  creditors. 


7.  :  .    "A  husband  may  lawfully  give  his  wife  a  deed  or 

mortgage  to  secure  a  pre-existing  bona  fide  debt  owing  to  her,  and 
such  conveyance  is  not  fraudulent  as  to  his  other  creditors.  If  taken 
In  good  faith  and  without  any  fraudulent  purpose."  (Ward  v.  Par- 
lin,  30  Neb.,  376.) 

8.  Limitation  of  Actions:  Husband  and  Wife.    The  statute  of  limita- 

tions will  not  run  in  favor  of  strangers  to  a  transaction  against  a 
claim  due  from  a  husband  to  his  wife  arising  out  of  such  transac- 
tion. 

9.  Attachment:   Estoppel.    A  plaintiff  who  has  attached  property  as 

the  property  of  defendants  and  obtained  writs  of  garnishment  to 
Issue  on  allegations  that  the  garnishee  named  has  in  his  possession 
property,  etc.,  owned  by  or  belonging  to  the  defendants,  will  not  be 
heard  to  assert  that  defendants  have  not  sufficient  interest  to  be 
allowed  to  defend  against  the  attachments. 

10. :  Obder  of  Dissolution:  Dismissal.    The  dissolution  of  an 

attachment  issued  on  a  claim  before  due  terminates  the  action; 
and  that  a  judge,  at  chambers,  after  dissolving  such  an  attachment, 
made  an  order  of  dismissal  of  the  main  action,  if  without  jurisdic- 
tion, and  error  (which  we  do  not  decide),  was  not  prejudicial. 

11. :  .    The  evidence  examined,  and  held  sufficient  to  sup- 
port the  finding  and  order  of  the  lower  court 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Scott,  J. 

The  opinion  contains  a  statement  of  the  facts  and 
issues. 

Eorton  d  BlackhurUj  for  plaintiff  in  error: 

The  court  erred  in  sustaining  the  motion  of  defendants 
to  dissolve  the  attachment.  {Oans  v.  Thompson^  11  O.  St, 
580;  Harrison  v.  Kingy  9  O.  St.,  388;  Seidentopf  v.  Annabil^ 
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6  Neb.,  524;  Monteith  v.  Bax,  4  Neb.,  171;  Weir  v.  Belly  3 
Ex,  Div.  [Eng.],  238.) 

References  as  to  invalidity  of  the  gifts:  8  Am.  &  Eng. 
Eney.  of  Law,  1320;  Flanders  v.  Blandy,  12  N.  E.  Rep.  [O.], 
321;  Jacksm  r.  Twenty-Third  Street  R.  Co.,  88  N.  Y.,  520; 
Matthews  v.  Hoagland,  21  Atl.  Rep.  [N.  J.],  1054;  Brittain 
v.  Crowthevy  54  Fed.  Rep.,  295;  Seitz  r.  Mitchell^  94  U.  S., 
580;  Mc Anally  v.  O'Neal,  56  Ala.,  299;  Clinton  Station 
Oemral  Merchandise  d  Mfg.  Co.  v.  Hummell,  25  N.  J.  Eq., 
45;  Cramer  v.  Reford,  17  N.  J.  Eq.,  367;  Ha  in  ill  r.  Henry, 
69  la.,  752;  Triplett  v.  Oraham,  58  la.,  135;  Goldsmith  r. 
Fuller,  30  Neb.,  569;  Swartz  v.  McClelland,  31  Neb.,  646. 

The  security  given  was  so  excessive  as  to  constitute  a 
ground  of  attachment.  {Morse  v.  Stein  rod,  29  Neb.,  108; 
Brown  v.  Work,  30  Neb.,  800;  Hershiser  v.  Higman,  31  Neb., 
531;  Thompson  v.  Riclmrdson  Drug  Co.,  33  Neb.,  714; 
Chrim(-   r,  Faiiringtoff},  19  Neb.,  44.) 

The  attachment  affidavit  was  not  properly  traversed. 
{Hanson  v.  Doherty,  25  Pac.  Rep.  [Wash.],  297;  Bliss,  Code 
Pleading,  sees.  315,  332.) 

A  gift  from  husband  to  wife  is  subject  to  the  debts  of 
the  former,  though  the  debts  were  contracted  subsequent 
to  the  making  of  the  gift.  {May  v.  May,  9  Neb.,  19;  Gam- 
her  V.  G amber,  18  Pa.  St.,  363;  Keeny  v.  Good,  21  Pa.  St., 
349;  Walker  v.  Reamy,  36  Pa.  St.,  410;  Bradford's  Appeal, 
5  Casey  [Pa.],  513;  Aurand  v.  Schaffer,  7  Wright  [Pa.], 
363;  Robinson  v.  Wallace,  3  Wright  [Pa.],  129;  Switzer  v. 
Valentine,  4  Duer  [N.  Y.],  96;  Glann  v.  Younglove,  27  Barb. 
[N.  Y.],  480;  Woodbeck  v.  Havens,  42  Barb.  [N.  Y.],  66; 
Ryder  i\  Hulse,  2A  N.  Y.,  372;  Connors  v.  Connors,  4  Wis., 
112;  Elliott  V.  Bently,  17  Wis.,  591;  Edison  v.  Hayden,  20 
Wis.,  715;  Duncan  v.  Roselle,  15  la,,  501;  Cramer  r.  Reford, 
17  N.  J.  Eq.,  367;  Bergey's  Appeal,  60  Pa.  St.,  408;  Paine 
V.  Mason,  7  O.  St.,  207;  Day  r.  Munson,  14  O.  St.,  491; 
Atchison,  T.  &  8.  F.  R.  Co.  v.  Franklin,  23  Kan.,  74;  Raw- 
son  V.  Pennsylvania  R.  Co.,  2  Abb.  Pr.,  n.  s.  [N,  Y.],  220; 
Kimpp  V.  Smith,  27  N.  Y.,  279;  Darby  v.  Callaghan,  16  N, 
Y.,  71.) 
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Breckenridge  d  Breckenridge,  contra: 

Plaintiff  did  not  establish  a  ground  of  attachment. 
An  action  can  be  maintained  on  a  claim  not  due  only  in 
the  exceptional  cases  enumerated  in  section  237  of  the 
Ck)de.  {Caulfield  v.  Bittenger^  37  Neb.,  542;  Seidentopf  v. 
Annabil,  6  Neb.,  524;  Harrison  v.  King^  9  O.  St,  393; 
Heidenheimer  v.  Oghom,  1  Dis.  [O.],  351.) 

The  attachment  cannot  be  sustained  because  of  ex- 
cessive security.  {Whitney  v.  Levotiy  34  Neb.,  443;  First 
Nat.  Bank  of  Denver  v.  Lowreyy  36  Neb.,  290;  Kilpatrick- 
Koch  Dry  Goods  Co.  v.  McPheely,  37  Neb.,  800;  Jones  v. 
Loree,  37  Neb.,  816.) 

The  gifts  were  executed  at  a  time  when  the  donors  were 
solvent,  and  they  had  the  right  to  make  provision  for 
their  wives.  {Sextoti  v.  Wheaton^  8  Wheat  [U.  S.],  227; 
Kehr  v.  Smithy  20  Wall.  [U.  S.],  31;  Jones  v.  Clifton^  101  U. 
S.,  225;  Morse  v.  Raben^  27  Neb.,  145;  Second  Nat.  Bank  r. 
Merrill  v.  Hmiston  Iron  Works  Co.y  50  N.  W.  Rep.  [Wis.], 
505.) 

The  gifts  were  perfected  by  actual  delivery.  {Flanders 
V.  Blandyj  12  N.  E.  Rep.  [O.],  321;  Matthews  v.  Hoaglandj 
21  Atl.  Rep.  [N.  J.],  1054;  Camp's  Appeal,  36  Conn.,  88; 
Davis  i\  Ney,  125  Mass.,  590;  Crittenden  v.  Phoenix  Mutual 
Life  Ins.  Co.,  41  Mich.,  442.) 

The  notes  were  not  barred  by  the  statute  of  limitations. 
(Bamett  v.  Harsbarger,  105  Ind.,  410;  Dice  v.  Irvin,  110 
Ind.,  561.) 

The  indebtedness  to  the  wives  was  valid,  and  they  had 
a  right  to  security.  {Ward  v.  Parlin,  30  Neb.,  376;  Hill  v. 
Bowman,  35  Mich.,  191.) 

A  voluntary  settlement  in  favor  of  a  wife  and  children 
is  not  to  be  impeached  by  subsequent  creditors  on  the 
ground  of  its  being  voluntary.  (Webb  v.  Roff,  9  O.  St., 
430;  Fullington  v.  Northwestern  Breeders^  Ass%  51  N.  W. 
Rep.  [Minn.],  475.) 

Reference  was  also  made  to  the  following  cases:  Cox  v. 
Peoria  Mfg.  Co.,  42  Neb.,  660;  First  Nat.  Bank  of  Omaha  v. 
44 
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Bartktty  8  Neb.,  319;  Sommermeyer  v.  Sommcrmetjery  61  N. 
W.  Rep.  [Wis.],  311;  Oberfelder  v.  Kavanaugh,  29  Neb.,  427; 
Farwdl  r.  Cramer^  38  Neb.,  61;  Melick  r.  Varneyy  41  Neb., 
105;  McCord  v.  KrausCy  36  Neb.,  764;  Kilpat rick-Koch  Dry 
Goods  Co.  V.  BremcrSy  44  Neb.,  863. 

Harrison,  J. 

This  action  was  commenced  by  plaintiff  in  the  district 
court  of  Douglas  county  against  the  defendants,  on  a 
claim  not  due.  It  also  filed  an  aflttdavit  setting  forth  the 
statutory  grounds  authorizing  the  issuance  of  an  attach- 
ment in  such  action.  A  writ  of  attachment  was  ordered, 
and  was  issued  and  served.  Motion  to  dissolve  the  at- 
tachment was  presented  and,  on  hearing,  sustained.  The 
attachment  was  dissolved  and  the  cause  dismissed.  The 
plaintiff  has  prosecuted  an  error  proceeding  to  this  court. 

At  the  time  of  the  hearing  of  the  motion  to  dissolve  the 
attachment,  or  immediately  prior  thereto,  the  plaintiff 
filed  an  application  for  a  continuance  of  such  hearing, 
supported  by  aflttdavit.  The  application  was  denied,  and 
this  action  is  made  the  subject  of  one  of  the  assignments 
of  error.  The  main  tendency  of  the  evidence  which  it 
was  asserted  might  be  produced,  if  a  continuance  was 
granted,  would  have  been  to  prove  that  the  defendants 
had  fraudulently  contracted  the  debt  in  suit;  and  it 
would  have  been  incompetent  in  the  present  proceeding, 
this  being  an  action  instituted  upon  a  claim  before  it  was 
due.  (Caul field  v.  Bittengery  37  Neb.,  542.)  An  examina- 
tion of  the  record  convinces  us  that  there  was  no  error  in 
the  refusal  to  grant  a  continuance,  of  which  the  plaintiff 
has  any  just  complaint. 

It  is  urged  that  the  statements  of  the  affidavit  in  attach- 
ment were  not  sufficiently  traversed  or  denied.  Whether 
this  was  true  or  not,  the  question  does  not  appear  to  have 
bc^n  raised  on  the  hearing  in  the  trial  court,  and  hence 
will  not  be  considered  here.  {Dunham  v.  Courtnayy  24 
Neb.,  627.) 

The  defendants  had  given,  at  or  about  the  time  of  the 
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attachment^  certain  mortgageB  to  some  of  their  creditors, 
as  security  for  the  payment  of  their  indebtedness  to  such 
creditors,  which  it  is  claimed  was  excessive  security,  and 
furnished,  as  a  matter  of  law,  ground  for  sustaining  the 
attachment.  The  prevailing  doctrine  of  this  court  on  the 
subject  of  excessive  security  is  as  follows:  "The  dispro- 
portion, if  one  exists,  between  the  value  of  chattels  mort- 
gaged and  the  amount  thereby  secured  affords  no  basis 
for  a  presumption  of  law.  It  is  a  matter  of  evidence  to 
be  accorded  such  weight  as  in  the  light  of  surrounding 
circumstances  it  is  entitled  to  receive  in  the  determina- 
tion of  a  question  of  fact."  {Gra^^d  Island  Banking  Co.  v. 
CosiellOy  45  Xeb.,  119.)  If  the  evidence  had  established 
that  excessive  security  had  been  given,  a  point  as  to  which 
it  was  conflicting,  it  would  have  been  but  evidence  to  be 
considered  with  the  other  facts  and  circumstances  bear- 
ing on  the  question  of  fraud,  as  a  matter  of  fact.  It  ap- 
pears from  the  evidence  that  the  defendants,  on  June  21, 
1893,  and  during  a  number  of  years  prior  thereto,  were 
conducting  a  wholesale  grocery  business  in  the  city  of 
Omaha,  as  partners,  under  the  firm  name  of  Bloan,  John- 
son &  Co.  On  the  date  mentioned  the  firm  was  heavily 
indebted  to  various  creditors,  and,  as  security  for  the  pay- 
ment of  existing  liabilities,  executed  and  delivered  to  the 
First  National  Bank  of  Omaha  a  chattel  mortgage,  the 
amount  which  it  was  given  to  secure  being  stated  therein 
as  149,576.60;  also  a  similar  instrument  in  favor  of  the 
Colorado  National  Bank  of  Denver,  in  the  stated  sum  of 
^0,000;  the  property  included  in  the  two  mortgages 
being  all  the  stock  of  merchandise  belonging  to  the  firm. 
On  the  same  date  there  was  also  assigned  to  the  second 
of  the  banks  named  book  accounts  of  the  firm  amounting 
to  the  sum  of  $15,000,  and  subsequently  more  of  the  book 
accounts  were  assigned  and  parcelled  out  or  delivered  to 
others  of  the  firm's  creditors. 

On  the  same  date  that  the  said  chattel  mortgages  were 
executed  to  the  banks,  one  member  of  the  firm,  William 
G.  Sloan,  executed  and  delivered  to  his  wife,  Ruth  Anna 
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Sloan,  a  mortgage  on  his  residence  property  to  secure  a 
stated  indebtedness  in  the  sum  of  f  6,432.81,  and  the  other 
member  of  the  firm,  Jonas  P.  Johnson,  gave  his  wife,  Ella 
O.  Johnson,  a  mortgage  on  his  residence  property  in  the 
sum  of  19,861.31.  It  appears  that  the  property  mort- 
gaged to  Mrs.  Sloan  was  worth  or  valued  then  at  about 
^15,000,  and  Mr.  Johnson's  residence  at  about  fl4,000. 
It  appears  that  some  years  prior  to  the  time  that  the  firm 
embarked  in  business  in  Omaha,  William  G.  Sloan  had 
two  endowment  policies  of  insurance  on  his  life,  which 
matured  and  were  paid,  one  May  20,  1886,  and  the  other 
June  1,  1889.  The  amount  received  in  payment  of  the 
two  policies  was,  in  the  aggregate,  |3,087.46.  These 
sums  were  paid  to  Mrs.  Sloan  on  the  dates  we  have  men- 
tioned, and  immediately  given  to  Mr.  Sloan,  who  executed 
and  delivered  to  his  wife  promissory  notes,  payable  to 
her,  in  sums  corresponding  to  the  cash  received  by  him. 
It  was  testified  that  Mrs.  Sloan  had  received  from  some 
relatives  |1,000,  which  she  had  loaned  to  Mr.  Sloan.  None 
of  the  principal  or  Interest  of  the  notes  given  by  Mr. 
Sloan  to  his  wife  had  ever  been  paid,  and  the  whole 
amount  claimed  to  be  due  for  both  principal  and  interest 
was  the  consideration  stated  in  the  mortgage  given  by 
Mr.  Sloan  to  his  wife.  It  further  appeared  that  Mr. 
Johnson  had  an  endowment  policy  of  insurance  on  his 
life,  payable  to  himself,  which  was,  when  paid  at  its 
maturity,  paid  at  his  request  to  his  wife,  kept  by  her  until 
the  next  day,  when  it  was  by  her  turned  over  to  him,  and 
he  gave  his  wife  a  promissory  note  in  a  like  amount, 
signed  by  himself  and  William  G.  Sloan.  None  of  the 
principal  or  interest  had  ever  been  paid,  and  their  aggre- 
gate amount  constituted  the  consideration  stated  in  the 
mortgage  to  Mrs.  Johnson,  of  date  June  1,  1893.  All  the 
premiums  on  the  policy  of  William  G.  Sloan  had  been 
paid  by  the  assured  and  the  premiums  on  Johnson's  had 
been  paid  by  him.  These  transactions  between  the  hus- 
bands and  wives  were  gifts  or  attempted  transfers  of  the 
money  to  them  as  gifts,  and  subsequent  and  immediate 
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loans  thereof  to  the  donors,  the  husbands.  The  husbands, 
at  the  dates  of  the  several  occurrences,  were  solvent  and 
amply  able  to  make  the  presents  to  their  wives.  It  ap- 
pears that  one  was  then  estimated  to  be  worth  |40,000 
and  the  other  f80,000.  One  question  which  arises  is, 
could  the  husbands  make  gifts  of  money  or  personal 
property  to  the  wives,  and  it  become  the  separate  prop- 
erty of  the  wives  and  not  subject  to  the  disposal  of  the 
husbands,  or  liable  for  their  debts?  This  is  not  a  direct 
proceeding  to  annul  the  gifts  from  the  husbands  to  the 
wives,  but  the  validity  of  the  gifts  is  drawn  into  question 
in  the  determination  of  the  good  faith  or  fraudulent  char- 
acter of  the  mortgages  from  the  husbands  to  the  wives 
to  secure  the  payment  of  the  debts  which,  if  they  existed, 
were  created  when  the  husband  gave  to  the  wives  the 
money  derived  from  the  life  insurance  policies,  and  re- 
ceived it  from  them  again  as  loans,  which  were  then  evi- 
denced by  promissory  notes.  Some  of  the  transactions 
took  place  in  another  state  than  this,  but  the  law  of  the 
state  in  which  they  occurred,  in  regard  to  the  rights  of 
married  women  to  acquire  and  own  property,  was  not  in- 
troduced in  evidence,  is  not  contended  to  be  different  from 
that  of  our  own  state,  and  must  be  presumed  to  be  the 
same  on  the  subject  involved.  Our  statutory  law  as  it 
existed  at  the  dates  referred  to,  and  now  exists,  is  as  fol- 
lows: "The  property,  real  and  personal,  which  any  woman 
in  this  state  may  own  at  the  time  of  her  marriage,  and 
the  rents,  issues,  profits,  or  proceeds  thereof,  and  any  real, 
personal,  or  mixed  property  which  shall  come  to  her  by 
descent,  devise,  or  the  gift  of  any  person  except  her  hus- 
band, or  which  she  shall  acquire  by  purchase  or  other- 
wise, shall  remain  her  sole  and  separate  property,  not- 
withstanding her  marriage,  and  shall  not  be  subject  to 
the  disposal  of  her  husband,  or  liable  for  his  debts,"  etc. 
(Compiled  Statutes,  ch.  53,  sec.  1.) 

"4t  common  law  a  married  woman  was  not  allowed 
to  possess  personal  property  independent  of  her  hus- 
band."   (2  Kent's  Commentaries  [13th  ed.],  p.  163.) 
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"At  common  law  there  cannot  be  a  gift  of  chattels  inter 
vivos  from  the  husband  to  the  wife  during  coverture;  for, 
being  but  one  person  in  law,  she  cannot  take  independ- 
ently of  him.  (]\'€ufvill€  v.  Thmwoit,  3  Edw.  Ch.  [N.  Y.], 
92.)  But  equity  has  always  sustained  such  gifts  when- 
ever made  without  the  intervention  of  a  trustee  when  the 
claims  of  creditors  were  not  affected,  and  when  the  gifts 
were  clearly  proved.  If  in  fact  made,  equity  will  sustain 
and  enforce  the  gift."  (3  Wait,  Actions  &  Defenses,  498, 
and  cases  cited.) 

The  case  of  Sexton  v.  Wheaton^  21  TJ.  S.,  229,  an  appeal 
from  the  circuit  court  of  the  District  of  Columbia,  the 
object  of  the  action  being  to  subject  a  house  and  lot  in 
Washington  city,  to  which  Sally  Wheaton  held  the  legal 
title,  to  the  payment  of  a  judgment  debt  against  her  hus- 
band, held:  "A  voluntary  post-nuptial  settlement,  made 
by  a  man  who  is  not  indebted  at  the  time,  upon  his  wife 
is  valid  against  subsequent  creditors."  And  it  was  re- 
marked in  the  body  of  the  opinion :  "It  would  seem  to  be 
a  consequence  of  that  absolute  power  which  a  man  pos- 
sesses over  his  own  property  that  he  may  make  any  dis- 
position of  it  which  does  not  interfere  with  the  existing 
rights  of  others,  and  such  disposition,  if  it  be  fair  and 
real,  will  be  valid.  The  limitations  on  this  power  are 
tho^e  only  which  are  prescribed  by  law." 

It  may  be  said  that  at  common  law  a  direct  gift  of  chat- 
tels from  husband  to  wife  could  not  be  made,  because  she 
was  incompetent  to  receive  it;  that  courts  of  equity  have 
upheld  and  will  uphold  such  gifts.  A  number  of  states 
have  statutes  by  which  the  common  law  rule  has  been 
abrogated,  and  gifts  from  the  husband  to  the  wife  are 
valid  and  the  property  thereby  transferred  becomes  her 
separate  property. 

We  will  now  turn  our  attention  to  some  of  the  sayings 
and  decisions  of  this  court  bearing  either  generally  or 
directly  on  the  subject  at  present  before  us. 

In  the  opinion  in  Webb  v.  Hosvlton^  4  Neb.,  308,  it  was 
stated:    "At  common   law  the   husband   and  wife  are 


Vol.  49]  SEPTEMBER  TERM,  189«.  631 


Dayton  Splee-Mills  <o.  v.  Sloan. 


treated  as  one  person,  that  is,  the  legal  existence  of  the 
wife  is  suspended  during  marriage,  and  she  becomes  in- 
capable of  making  a  yalid  contract  to  bind  either  herself 
or  her  estate.  Equity,  however,  following  the  rules  of 
the  civil  law,  treats  the  husband  and  wife  as  distinct  per- 
sons, capable  of  having  separate  estates,  debts,  and  inter- 
ests, and  regards  a  married  woman,  as  to  her  separate 
property,  as  a  feme-sole.^^ 

In  May  v.  May^  9  Neb.,  16,  after  a  review  of  the  decisions 
in  a  number  of  cases  from  the  courts  of  different  states 
on  the  subject  of  contracts  between  husband  and  wife, 
and  their  enforcement  in  the  courts  by  suit,  it  was  ob- 
served in  the  opinion,  written  by  Cobb.,  J. :  "In  none  of 
the  above  mentioned  states  has  the  legislature  passed  any 
act  which  in  terms  changes  the  common  law  in  regard  to 
the  nature  and  character  of  the  marriage  relation,  or  the 
unity  of  the  persons  of  husband  and  wife,  and  the  above 
cases  must  of  necessity  have  gone  upon  the  theory  that 
the  statutes  of  the  said  states  respectively,  defining  the 
rights  of  women  in  the  marriage  relation,  in  respect  to 
the  ownership,  control,  and  disposition  of  property,  have, 
in  effect,  done  away  with  the  technical  unity  of  husband 
and  wife  as  formerly  existing  at  common  law.  At  least 
such  is  my  opinion.'' 

In  the  decision  in  the  case  of  Smith  v.  Deariy  15  Neb., 
432,  Maxwtell,  J.,  who  wrote  the  opinion,  referring  to 
the  common  law  doctrine,  that  certain  rights  of  a  woman 
were  suspended  during  coverture,  observed:  "The  doc- 
trine evidently  originated  at  a  time  when  a  wife  was 
regarded  as  little  better  than  a  slave,  and  has  but  little 
application  to  our  state  of  society,  and  will  not  be  ex- 
tended beyond  the  strict  requirements  of  the  law."  For 
a  further  and  more  extended  expression  of  righteous  in- 
dignation upon  the  subject,  and  in  much  the  same  strain, 
the  reader  is  referred  to  the  opinion  in  Good  v.  Good,  19 
S.  E.  Rep.  [\V.  Va.],  382. 

In  Aultman  v.  Ohermvyvr,  6  Neb.,  260,  it  was  held:  "The 
common  law  in  respect  to  the  rights  of  husband  and 
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wife  is  in  force  in  this  state,  except  so  far  as  it  has  been 
modified  by  statute." 

But  it  is  also  established  that  when  it  is  apparent  that 
a  deed  from  the  husband  to  the  wife  was  made  in  pursu- 
ance of  a  valid  antenuptial  agreement,  or  upon  a  suffi- 
cient consideration,  it  may  be  sustained  in  equity. 

In  regard  to  this  last  proposition  it  was  said  in  Wanzer 
V.  LucaSy  44  Neb.,  759:  "The  doctrine  has  been  freely 
asserted  by  this  court  that  the  deed  of  a  husband  to  his 
wife,  although  void  at  common  law,  will  be  upheld  w^hen- 
ever  equitable  grounds  exist  therefor,  such,  for  instance, 
as  a  valuable  consideration;"  citing  Smith  v.  Dean,  15 
Neb.,  432;  Johnson  v.  Vandervorty  16  Neb.,  144;  Furrow  r. 
AtheVy  21  Neb.,  671;  Ward  v.  Parliny  30  Neb.,  376;  Hill  v. 
Fouscy  32  Neb.,  637. 

In  the  case  of  Davis  v.  First  Nat.  Bank  of  Chnjcnm-y  5 
Neb.,  242,  in  which  an  action  had  been  commenced  by 
the  bank  against  Elizabeth  Davis,  a  married  woman, 
upon  a  promissory  note  executed  by  her  in  settlement 
of  an  amount  that  she  had  overdrawn  her  account  with 
J.  H.  Kogers  &  Co.,  the  note  was  payable  to  J.  H.  Rogers 
&  Co.,  and  was  sold  to  the  First  National  Bank  of  Chey- 
enne. In  reference  to  the  deposits  to  her  account  with 
J.  H.  Rogers  &  Co.  it  was  stated  in  the  opinion:  "A 
large  portion  of  these  deposits  were  made  by  the  hus- 
band of  the  plaintiff;  but  he  says  that  they  were  made 
for  her  separate  use,  on  her  account,  and  to  her  credit. 
•  *  *  It  seems  very  clear  from  the  testimony  in  the 
case  that  the  deposits  made  by  the  husband  were  for  the 
separate  use  of  the  plaintiff,  and  became  her  separate 
property,  and  were  controlled,  drawn  out  of  the  bank, 
and  disposed  of  by  her  for  her  own  use." 

In  the  opinion  in  the  case  of  Fvrrow  v.  Athnj,  supj^iy  it 
was  stated  for  the  court  by  Reese,  J.,  after  having  de- 
cided that  money  which  the  husband  had  received  from 
the  wife  for  her  separate  estate  was  a  sufficient  con- 
sideration for  a  deed  of  lands  to  her  by  him:  "But  aside 
from  this  we  can  see  no  reason  why  the  decree  of  the 
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district  court  is  not  correct.  It  appears  that  in  1868 
Charles  Furrow,  the  husband,  now  deceased,  purchased 
the  land  in  question  from  the  United  States.  At  that 
time  he,  with  defendant,  his  wife,  settled  upon  it,  and 
they  resided  there  together  until  his  death  which  oc- 
curred in  1880.  In  1879,  while  in  poor  health,  he  con- 
veyed the  premises  to  her.  It  was  their  home.  They 
had  a  family  of  children,  the  plaintiffs,  and  the  deed 
was  evidently  executed  to  her  in  order  that  she  might  be 
enabled  to  rear  and  educate  the  family  in  which  she  was 
as  much  interested  as  the  husband,  and  which  he  fully 
understood  at  the  time  he  made  the  conveyance.  If  it 
had  been  made  to  a  third  party  as  trustee,  and  by  him 
conveyed  to  defendant,  it  perhaps  would  never  have  been 
questioned.  It  is  just  as  good  without  such  interven- 
tion.^' 

In  the  case  of  Callender  v.  Horner^  26  Neb.,  689,  the  first 
paragraph  of  the  syllabus  is  as  follows:  "In  an  action  by 
attachment  against  a  husband  the  wife  brought  an  action 
of  replevin  and  recovered  possession  of  the  goods  and  had 
judgment  in  the  court  below.  It  appears  that  the  parties 
had  formerly  lived  in  Iowa  and  were  possessed  of  a  valu- 
able farm  and  considerable  personal  property;  that  there 
was  a  first  mortgage  on  the  farm  of  from  |8,000  to 
|9,000,  also  a  second  mortgage  for  more  than  f 2,000,  and 
chattel  mortgages  to  the  latter  party  on  the  personal 
property.  The  land  was  sold  under  the  first  mortgage 
and  redeemed  by  the  second  mortgagee,  who  thereupon 
foreclosed  his  chattel  mortgages  and  purchased  the  prop- 
erty, and  after  satisfying  his  own  claim,  delivered  the 
surplus  to  the  wife.  Held,  no  fraud  being  charged  or 
proved  in  the  premises,  that  the  wife  took  a  good  title  as 
against  the  creditors  of  her  husband."  It  appears  that 
in  the  trial  of  the  case  to  which  we  have  just  referred, 
the  wife  testified  that  she  received  the  surplus  of  the 
property  as  her  "divide."  It  is  said  in  the  body  of  the 
opinion:  "The  examination  fails  to  make  clear  what  was 
meant  by  the  ^divide'  she  speaks  of.     We  are  left  to  infer, 
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however,  that  the  land  mortgaged  was  the  homestead, 
and  that  by  surrendering  that,  she  was  promised  the 
surplus  after  paying  the  mortgage  debts;  or  perhaps  Mr. 
Coan  may  have  turned  over  the  surplus  to  her  as  the 
equitable  owner  after  paying  his  claim.  Mr.  Coan^s  tes- 
timony was  not  taken.  No  fraud  is  charged  against  him 
or  against  the  defendant  in  error  in  that  transaction  and 
we  cannot  infer  it.  The  presumption  is  that  she  ob- 
tained the  property  honestly,  and  there  must  be  some 
proof  offered  to  overcome  this  presumption,  to  authorize 
a  court  to  declare  the  transaction  fraudulent.  So  far  as 
the  testimony  shows,  the  property  had  been  transferred 
to  Coan  to  pay  the  debts  of  the  husband,  and  the  return 
of  the  part  of  the  property  to  the  wife  was  either  in  con- 
sideration of  the  surrender  of  some  right,  as  that  of  a 
homestead,  or  from  a  sense  of  justice  on  the  part  of  Coan. 
In  addition  to  this,  most  of  these  transactions  seem  to 
have  taken  place  before  the  debt  to  McCormick  had  been 
incurred." 

In  the  case  of  Morse  v.  RaJwny  27  Neb.,  145,  the  right  of 
husband  to  make  a  gift  to  the  wife  at  a  time  when  he  was 
solvent  and  the  gift  did  not  interfere  with  the  rights  of 
creditors  was  considered  and  it  was  held:  "In  an  action 
in  the  nature  of  a  creditor's  bill,  to  set  aside  a  deed  made 
to  the  wife  of  a  judgment  debtor  by  the  vendor  of  real 
estate,  in  order  that  the  real  estate  might  be  applied  to 
the  payment  of  the  plaintiff's  judgment,  there  was  sutB- 
cient  evidence  presented  to  the  trial  court  to  sustain  the 
finding  that  the  husband,  while  in  a  prosperous  financial 
condition,  caused  to  be  conveyed  to  his  wife  one  hundred 
and  sixty  acres  of  land  in  the  county  of  B.,  which  con- 
veyance was  made  in  the  year  1883.  In  the  year  1886  it 
appears  that  the  wife  sold  the  real  estate,  realizing  by 
suivh  sale  a  large  increase  upon  the  amount  invested  at 
the  time  of  the  purchase;  that  she  permitted  the  husband 
to  take  the  money  received  from  the  sale  and  apply  it  to 
the  payment  of  the  indebtedness  of  a  partnership  of  which 
the  husband  was  a  member;  that  soon  after  the  partner- 


Vol.  49]  SEPTEMBER  TERM,  1896.  635 


Dayton  Spice-Mills  Co.  v.  Sloan. 


ship  failed  and  became  insolvent,  when  the  husband  re- 
paid to  his  wife  out  of  the  partnership  assets  the  money 
which  he  had  received  from  her,  and  which  had  been  de- 
voted to  the  use  of  the  partnership;  that  with  this  money, 
by  direction  of  the  wife,  the  husband  purchased  the  real 
estate  in  controversy,  and  that  they  had  borrowed  a  large 
sum  of  money  upon  the  real  estate,  which,  together  with 
the  money  received  from  the  husband,  was  applied  to  the 
construction  of  the  house  thereon,  rendering  the  property 
valuable;  that  the  money  expended  in  purchasing  the 
property  and  in  constructing  the  building  thereon,  was 
equal  to  the  amount  borrowed  upon  the  credit  of  the 
property  added  to  the  amount  formerly  loaned  by  the 
husband  to  the  wife.  In  such  case,  the  decree  of  the  dis- 
trict court  dismissing  the  creditor's  bill  was  affirmed." 
And  in  the  body  of  the  opinion  appears  the  following: 
"Since  Mrs.  Raben  became  the  owner  of  the  real  estate 
in  Butler  county  at  a  time  when  the  solvency  of  her  hus- 
band could  not  be  questioned,  and  perhaps  for  value  actu- 
ally paid  by  her,  although  we  do  not  think  this  a  ma- 
terial matter,  there  is  no  doubt  but  that  she  could  retain 
the  money  arising  from  the  sale  of  that  real  estate.  This 
would  be  thirteen  hundred  dollars." 

Prom  a  review  of  the  decisions  of  this  court  upon  the 
rights  of  married  women,  we  think  it  a  fair  conclusioii 
that  the  equitable  rule  in  respect  to  gifts  by  husbands  to 
their  wives  has  at  all  times  been  recognized,  and  that  it 
has  been  applied  and  enforced  since  the  enactment  in  1871, 
of  what  is  known  as  the  "Married  Woman^s  Act."  From 
which  it  is  fair  to  say  that  the  equitable  rule  by  which 
what  was  or  would  be  held  valid  as  a  gift  prior  to  such 
act  was  not  destroyed  or  rendered  nugatory  by  such  act, 
and  this  is  a  reasonable  and  true  view,  for  the  true  intent 
and  purpose  of  the  "Married  Woman's  Act"  are  apparent 
from  its  terms  and  the  circumstances  and  conditions  ex- 
istent at  the  time  of  its  passage.  The  rules  of  the  com- 
mon law  in  regard  to  the  rights  of  a  married  woman  were 
to  be  largely  abrogated,  set  aside,  and  new  rights  con- 
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ferred  upon  her,  the  law  as  to  her  and  her  rights  in  rela- 
tion to  property,  contracts,  etc.,  liberalized,  her  rights 
and  powers  were  to  be  extended,  and  in  no  sense  or  par- 
ticular restricted,  limited,  or  made  less  than  they  had 
theretofore  been.  This  being  true,  the  act  did  not  annul 
the  rule  in  equity  by  which  gifts  by  a  husband,  when 
solvent,  to  his  wife  will  be  upheld;  did  not  operate  to 
render  invalid  what  was  before  held  to  be  valid.  {Whitney 
V.  Wheeler^  116  Mass.,  490.)  We  conclude  that  the  gifts 
from  the  husbands  to  their  wives  were  valid.  There  was 
ample  evidence  to  sustain  a  finding  that  the  gifts  were 
actually  and  fully  consummated. 

It  being  determined  that  the  debts  to  the  wives  were 
true,  existing  debts,  the  mortgages  to  the  wives,  if  taken 
in  good  faith,  were  not  fraudulent  "A  husband  may 
lawfully  give  his  wife  a  deed  or  mortgage  to  secure  a 
pre-existing  bona  fide  debt  owing  to  her,  and  such  convey- 
ance is  not  fraudulent  as  to  other  creditors  if  taken  in 
good  faith  and  without  any  fraudulent  purpose."  (Ward 
V.  Purlin,  30  Neb.,  376;  Hill  v.  Bownian,  35  Mich.,  191; 
Dice  V.  Irwin,  11  N.  E.  Rep.  [Ind.],  488,  and  cases  cited.) 

It  is  contended  that  the  alleged  debts  from  the  hus- 
bands to  the  wives  were,  at  the  time  of  the  renewals  and 
execution  of  the  mortgages,  barred  by  the  statute  of  limi- 
tations, and  should  not  be  recognized  for  this  reason. 
The  statute  of  limitations  would  not  run  in  favor  of  the 
plaintiffs,  strangers  to  the  transaction  between  the  hus- 
bands and  wives. 

The  point  is  raised  that  the  defendants  had  no  interest 
in  the  property  attached  w^hich  entitled  them  to  be  heard 
on  motion  to  discharge  the  attachment.  A  levy  of  the 
writ  was  made  on  the  property  mortgaged  to  the  wives, 
as  the  property  of  the  defendants,  and  the  banks  were 
made  garnishees  in  an  effort  to  reach  the  property  mort- 
gajred  to  them,  the  ground  being  that  the  mortgagees 
had  property  of  defendants  in  their  possession  or  under 
their  control.  The  plaintiff  had  the  writ  levied  upon  the 
property  as  belonging  to  defendants,  and  claims  a  lien 


VOU  49]  SEPTEMBER  TERM,  1896.  687 


Dayton  Spice- Mills  Co.  v.  Sloan. 


on  other  of  the  property  by  virtue  of  a  garnishment  based 
on  allegations  that  the  garnishees  had  in  their  possession 
property  which  belonged  to  defendants,  and  they  cannot 
now  successfully  urge  that  the  defendants  have  not  in- 
terests in  the  property  such  as  would  permit  them  to  at- 
tack the  attachment.  {Grimes  v.  Farringtony  19  Neb.,  44; 
Kilpatrick'Koch  Dry  Goods  Co.  v.  Bremers^  44  Neb.,  863.) 

At  the  hearing  on  the  motion  to  discharge  the  attach- 
ment before  the  judge  of  the  district  court,  at  chambers, 
after  the  order  dissolving  the  attachment  the  judge  made 
this  additional  order:  "And  it  further  appearing  that  the 
suit  herein  is  based  upon  a  claim  not  due  at  the  time  it 
was  brought,  and  not  yet  due,  said  cause  is  hereby  dis- 
missed." It  is  insisted  that  it  was  error  for  the  judge  to 
finally  dismiss  the  cause;  that  his  jurisdiction  at  cham- 
bers did  not  extend  to  such  an  order.  In  section  239  of 
the  Code  of  Civil  Procedure,  under  the  head  of  "Attach- 
ment in  Certain  Actions,"  it  is  provided  that  when  appli- 
cation for  the  issuance  of  a  writ  is  presented:  "If  the 
court  or  judge  refuse  to  grant  an  order  of  attachment, 
the  action  shall  be  dismissed,  but  without  prejudice  to  a 
future  action,"  etc.  "Where  the  attachment  is  not  neces- 
sary to  give  the  court  jurisdiction  of  the  cause,  the  disso- 
lution of  the  attachment  defeats  that  particular  writ  and 
does  not  touch  the  merits  of  the  action  or  dismiss  the 
cause.  They  are  independent  proceedings.  But  where 
the  attachment  is  not  a  mere  incident  to  the  main  action, 
and  is  the  foundation  of  the  suit  and  necessary  to  the 
jurisdiction  of  the  court,  an  order  setting  aside  the  at- 
tachment will  terminate  the  action  unless  the  proceeding 
is  taken  up  for  review.  ♦  ♦  ♦  Where,  also,  a  statute 
permits  an  attachment  to  issue  upon  a  debt  not  due,  a 
dissolution  of  the  attachment  proceedings  will  be  a  termi- 
nation thereof,  because  in  no  proceeding  but  by  attach- 
ment can  an  action  be  maintained  before  the  demand  has 
matured."  (1  Shinn,  Attachment  &  Garnishment,  sec. 
354.  See,  also,  Toorhis  v.  Michaelis,  45  Kan.,  255;  Goiran 
r.  Hansen,  55  Wis.,  341;   Afoore  v.  Corley,  16  S.  W.  Rep. 
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[Tex.],  787;  Whtgo  i\  Purdy,  87  Va.,  472.)  "If  the  order  of 
attachment  is  granted,  but  should  afterwards  be  set 
aside  for  the  reason  that  the  grounds  therefor  were  not 
true,  then  the  action  should  be  dismissed/'  (Picrir  r. 
Mvyvi'H^  28  Kan.,  364.)  "The  right,  however,  to  maintain 
the  action  on  a  claim  before  it  is  due  depends  altogether 
upon  the  attachment,  for,  as  said  in  Harrison  r.  A'///f/,  9  O. 
St.,  395,  af  the  attachment  fails,  the  action  falls  with  it.' '' 
(/Sf  idditopf  V,  Annahily  6  Xeb.,  524.)  The  action  terminated 
with  the  dissolution  of  the  attachment  in  the  present  case, 
as  it  was  discharged  for  the  reason  that  the  statements 
of  the  affidavit  in  attachment  were  not  true.  And 
whether  the  judge  had  jurisdiction  to  dismiss  the  main 
suit  or  not,  that  he  did  so  could  not  prejudice  the  rights 
of  the  plaintiff;  hence,  this  assignment  presents  no  avail- 
able error. 

It  is  urged  that  the  evidence  was  insufficient  to  sustain 
the  findings  and  order  of  the  trial  court  A  careful  re- 
view of  the  evidence  convinces  us  that  this  argument 
must  be  overruled;  that  the  conclusions  of  the  trial  court 
were  supported  by  the  evidence.  It  follows  from  the 
fore};»oing  conclusions  that  the  order  of  the  district  court 
will  be 


Affirmed. 
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Harrison,  J. 

This  is  a  companion  case  and  submitted  with  that  of 
Dayton  Sptce-Mills  Co.  v.  Sloan^  49  Neb.,  622,  under  an 
agreement  that  the  decision  in  the  last  mentioned  case 
should  govern  the  determination  of  this.  The  decision 
of  the  lower  court  is  therefore 

Affirmed. 


Mary  O.  Richards,  appellant,  v.  John  Waller  et  al., 
Impleaded  with  L.  C.  Gilbert,  appellee. 

Filed  NoviacBEB  18, 1896.    No.  6816. 

1.  Principal  and  Agent:  Proof  of  Authobity  to  Receive  Payment. 
One  who  makes  payment  to  a  second  person,  not  the  owner  of  a 
note  and  not  in  possession  of  it,  of  money  to  be  applied  in  payment 
of  the  debt  thereby  evidenced,  assumes  the  burden  of  proving  that 
the  party  to  whom  payment  was  made  was  empowered  to  collect 
the  money. 

2. :  — ■ — .    The  fact  that  a  person,  or  company,  is  authorized  to 

receive  the  installments  of  interest  which  became  due  on  a  mort- 
gage note  or  bond  is  not  sufficient  ground  from  which  to  infer  that 
the  authority  also  exists  to  collect  or  receive  the  principal  sum,  if 
the  evidences  of  the  indebtedness  are  not  and  have  not  been  in  the 
possession  of  such  person  or  company. 

3.  Mortgages:  Notes:  Authority  to  Receive  Payment.  "Where  pay- 
ment of  a  negotiable  note  secured  by  mortgage  was  made  to  an  in- 
vestment company,  •  •  •  and  such  payment  was  never  for- 
warded to  the  party  to  whom  such  note  had  been  transferred,  held, 
chat  the  mere  fact  that  antecedent  payments  [of  interest]  made  in 
like  manner  had  been  made  to  be  forwarded  to  the  transferee  of 
such  note,  and  hdd  been  so  forwarded,  did  not  bind  the  holder  of 
the  note  as  to  the  final  payment  not  forwarded,  it  being  shown  by 
the  evidence  that  such  holder  had  never  in  any  way  held  out  or 
recognized  the  mortgagee  [investment  company]  as  his  agent." 
{Bull  V.  Mitchell  47  Neb.,  647.) 

Appeal  from  the  district  court  of  Webster  county. 
Heard  below  before  Beall,  J. 

.  James  McNaiy^  for  appellant. 
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J.  8.  OUham  and  Case  d  McNitty  contra. 

Harrison,  J. 

This  action  was  commenced  in  the  district  court  of 
Webster  county  by  Mary  O.  Richards  against  John 
Waller  and  others  to  foreclose  a  mortgage  on  a  quarter 
section  of  land  situate  in  Webster  county.  One  of  the 
defendants,  L.  C.  Gilbert,  who  had  purchased  the  land  of 
Waller  after  the  execution  of  the  mortgage  in  suit,  an- 
swered as  a  defense  the  payment  of  the  amount  secured 
by  the  mortgage  and  his  consequent  right  to  its  cancella- 
tion. As  a  result  of  a  trial  in  the  district  court  the  an- 
swering defendant  was  awarded  a  favorable  decree,  from 
which  the  plaintiff  appealed  to  this  court. 

It  appears  that  on  October  20, 1885,  John  Waller,  then 
owner  of  the  quarter  section  of  land  involved  in  this  suit, 
obtained  a  loan  of  |300  from  one  James  H.  Tallman, 
through  the  agency  of  the  Nebraska  &  Kansas  Farm 
Loan  Company,  doing  business  at  Ked  Cloud,  this  state, 
and  evidencing  the  indebtedness  thus  created,  executed 
and  delivered  a  promissory  note  or  bond  for  the  principal 
sum  of  |300,  due  October  1,  1890,  and  the  ten  interest 
coupons  thereto  attached,  providing  for  the  payment  of 
the  interest  on  the  principal  sum  semi-annually  during 
the  expressed  life  of  the  loan.  All  the  instruments  men- 
tioned were  by  their  terms  payable  at  the  Mechanics  Sav- 
ings Bank,  Hartford,  Connecticut,  and  to  secure  the  pay- 
ment of  the  bond  and  its  accompanying  coupons  the 
mortgage  in  suit  was  duly  executed  and  delivered.  It 
was  also  stated  in  the  mortgage  that  the  payments  of 
the  moneys  which  it  was  given  to  secure  were  to  be 
made  at  the  bank  designated,  as  we  have  hereinbefore 
set  forth.  The  payee  named  in  the  instruments  was 
James  H.  Tallman,  who  resided  in  Hartford,  Connecti- 
cut, to  whom  they  were  immediately  fon^^arded  and  by 
whom  they  were,  a  very  few  days  after  he  received 
them,  sold  and  assigned  to  the  plaintiff  in  this  suit;  and 
we  will  state  here  that  the  assignment  of  the  mortgage 
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was  never  recorded  in  Webster  county.  James  H.  Tall- 
man  was  an  active,  working  member  of  tlie  firm  of 
George  W.  Moore  &  C!o.,  loan  brokers,  doing  business  in 
Hartford,  Connecticut,  and  this  firm  received,  approved, 
and  filled  a  large  number  of  applications  for  loans,  sent 
to  them  by  the  Nebraska  &  Kansas  Farm  Loan  Company 
of  Red  Cloud,  the  notes  and  mortgages  evidencing  and 
securing  these  loans  being  taken  in  the  name  of  James 
H.  Tallman  as  payee.  Of  these  was  the  Waller  loan,  the 
one  involved  herein.  On  the  1st  of  September,  1886,  Wal- 
ler sold  the  mortgaged  land  to  L.  C.  Gilbert,  the  answer- 
ing defendant.  Waller  paid  one  or  two  interest  coupons 
during  the  time  he  retained  the  ownership  of  the  farm, 
paid  the  money  to  the  Nebraska  &  Kansas  Farm  Loan 
Company,  and  he  received  the  coupon  from  it.  He  was 
not  sure  whether  at  the  time  he  paid  the  money,  or  after 
it  had  been  sent  east  and  the  coupon  forwarded  to  the 
company  at  Red  Cloud.  Gilbert,  after  his  purchase  of 
the  farm,  made  the  payments  of  interest  coupons,  and 
finally  the  principal,  to  the  loan  company  at  Red  Cloud, 
and  the  interest  money  was  sent  to  George  W.  Moore  & 
Co.  at  Hartford  and  the  coupons  forwarded  by  the  eastern 
firm  to  the  loan  company  at  Red  Cloud  and  by  it  delivered 
to  Gilbert.  The  principal  was  deposited  by  the  western 
company  in  the  bank  to  its  credit,  and  was  never  sent 
east  or  paid  to  the  owner  of  the  note  and  mortgage,  and 
the  question  to  be  determined  in  this  case  is  upon  whom 
must  the  loss  fall,  Gilbert,  the  grantee  of  the  borrower, 
or  the  owner  of  the  note  and  mortgage. 

There  was  evidence  introduced  on  the  part  of  the  de- 
fense, some  of  it  incompetent,  but  such  as  was  competent, 
tended  to  show  the  general  course  of  dealing  in  respect 
to  loans  by  and  between  the  eastern,  or  Hartford  firm, 
and  the  western  loan  company;  that  interest  on  loans 
which  had  been  made  through  it  by  the  eastern  firm  was 
collected  by  the  Nebraska  &  Kansas  Farm  Loan  Com- 
pany and  forwarded  to  the  firm  at  Hartford;  and,  when 
necessary,  or  probably  in  all  cases  prior  to  the  time  the 
45 
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interest  on  any  loan  was  due,  notice  of  the  fact  was  sent 
to  the  borrower  by  the  western  company,  which  was  in 
the  shape  of  a  dun  and  which  urged  payment  at  the  office 
of  the  western  company,  and  when  paid  to  it  and  it  was 
sent  to  and  received  by  the  Hartford  firm,  it  was  paid  to 
the  owner  of  the  note  and  mortgage  in  each  particular 
case,  the  interest  coupon  obtained  and  sent  to  the  western 
company,  and  by  it  delivered  to  the  borrower.  It  was 
in  evidence  that  generally  the  taxes  and  insurance  on 
property  included  in  any  of  the  loans  were  looked  after  by 
the  western  company,  and  the  owners  urged  to  renew  the 
insurance  at  the  proper  time  and  to  pay  taxes  promptly. 
From  this  general  showing  of  the  business  relations  and 
manner  of  the  conduct  of  loan  transactions  by  and  be- 
tween the  Hartford  firm  and  the  western  company,  it  was 
and  is  urged  that  the  inference  arose,  or  should  be  or  have 
been  drawn,  that  both  had  authority  to  make  collections 
of  interest  and  principal  of  all  the  loans  negotiated 
through  their  instrumentality,  and  that  this  obtained  as 
to  the  one  held  by  plaintiff.  Inasmuch  as  it  had  been 
proved  that  collections  of  interest  had  been  made  by  the 
western  company,  forwarded  to  the  eastern  firm,  and  re- 
ceived by  plaintiff  from  the  Hartford  firm  in  payment  of 
interest  due.  But  on  behalf  of  plaintiff  it  was  in  evidence 
that  she  purchased  the* note  and  mortgage  of  Tallman 
and  received  them,  together  with  the  proper  assignment, 
and  had  ever  since  retained  possession  of  them  until  they 
were  given  to  the  eastern  firm  to  be  foreclosed,  and  that 
she  never  had  any  knowledge  that  the  Nebraska  &  Kan- 
sas Farm  Loan  Company  had  received  any  of  the  pay- 
ments,— in  fact,  that  she  was  not  aw^are  of  the  existence 
of  the  company.  The  note  was  negotiable,  which  fact  was 
notice  to  its  maker  and  all  parties  concerned  that  its  own- 
ership might  be  changed  at  any  time.  All  payments,  by 
the  terms  of  the  instrument,  were  to  be  made  at  a  specif- 
ically designated  place,  the  Mechanics  Savings  Bank  of 
Hartford,  Connecticut.  This  court  has  held:  "One  pay- 
ing money  to  another  to  be  applied  on  a  note  which  such 
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person  has  not  in  his  possession,  assumes  the  burden  to 
show  the  authority  of  the  person  to  whom  the  payment 
is  made  to  receive  the  money.'*  {South  Branch  Lumber  Co. 
V.  Little  John  y  31  Neb.,  606;  First  Nat,  Bank  of  Omaha  v. 
ChiUon,  45  Neb.,  257;  Bull  v.  Mitchell,  47  Neb.,  647.) 

There  was  no  evidence  which  it  can  be  claimed  tended 
to  prove  that  either  the  Hartford  firm  or  the  western 
company  had  any  authority  to  collect  the  amount  of  the 
principal  of  this  loan  at  the  time  it  was  received  by  the 
loan  company.  "Authority  of  an  agent  to  receive  inter- 
est *  *  *  on  a  mortgage  •  •  •  does  not  afford 
ground  for  inferring  authority  to  collect  the  principal, 
where  the  agent  is  not  entrusted  with  the  possession  of 
the  securities."  (Jones,  Mortgages,  sec.  964,  and  cases 
cited.)  The  defendant  stated  that  he  received  notices 
from  the  western  company  in  regard  to  interest  install- 
ments, but  does  not  say  that  he  was  notified  by  it  to  pay 
the  principal  when  due,  but  that  he,  apparently  of  his 
own  motion,  procured  a  draft  for  the  amount  of  the  prin- 
cipal of  the  loan,  at  or  about  the  time  it  was  to  be  paid, 
and  sent  it  to  the  secretary  of  the  Nebraska  &  Kansas 
Farm  Loan  Company,  and  afterwards  received  from  him 
a  letter  in  which  the  receipt  of  the  draft  was  acknowl- 
edged, and  it  was  stated  that  the  release  of  the  mortgage 
would  be  sent  to  him  (Gilbert,  the  defendant)  as  soon  as 
received  from  the  east.  In  the  opinion  in  the  case  of  Bull 
V,  Mitchell^  supra^  which  case,  in  its  facts,  was  somewhat 
similar  to  the  one  at  bar,  differing  only  in  some  details 
unimportant  or  not  controlling  in  their  character,  it  was 
announced:  "Where  payment  of  a  negotiable  note  se- 
cured by  mortgage  was  made  to  an  investment  company 
of  which  the  mortgagee  was  manager,  and  such  payment 
was  never  forwarded  to  the  party  to  whom  such  note  had 
been  transferred,  held,  that  the  mere  fact  that  antecedent 
payments  made  in  like  manner  had  been  made  to  be  for- 
warded to  the  transferee  of  such  note,  and  had  beei  so 
forwarded,  did  not  bind  the  holder  of  the  note  as  to  the 
final  payment  not  fon^-arded,  it  being  shown  by  the  evi- 
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dence  that  such  holder  had  never  in  any  way  held  out  op 
recognized  the  mortgagee  as  his  agenf 

The  cases*  cited  by  counsel,  in  the  Federal  Reporter, 
are,  we  think,  not  applicable  or  governing,  for  the  reason 
that  in  them  the  authority  of  the  agent  or  party  to  whom 
the  money  was  paid  to  collect  it  clearly  appeared  from 
the  facts  proved,  while  in  this  case  the  contrary  is  true. 
Under  the  facts  and  circumstances  developed  in  evidence 
in  this  case,  and  the  rules  of  law  applicable  thereto,  the 
findings  and  decree  of  the  district  court  were  clearly 
wrong,  were  not  sustained  by  the  evidence,  and  must  be 
reversed  and  a  decree  entered  in  this  court  finding  the 
amount  due  on  the  note  and  mortgage  in  suit  and  award- 
ing a  foreclosure  of  the  mortgage. 


Judgment  aooordinolt. 


Mary  Thomson,  appellant,  v.  Theodore  M.  SEmLTON 

ET  AL.,  appellees. 

Filed  Novembeb  18. 1896.    No.  6947. 

1.  Principal  and  Agent:  Apparent  Authoritt.  Ostensible  authority 
to  act  as  agent  may  be  conferred  if  the  party  to  be  charged  as  prin- 
cipal affirmatively  or  intentionally,  or  by  lack  of  ordinary  care, 
causes  or  allows  third  persons  to  trust  and  act  upon  such  apparent 
agency. 

2. :  Evidence  op  Authority  to  Receive  Payment.    That  the 

party  to  whom  money  due  another  is  paid  is  not  in  possession  of 
the  instruments  by  which  the  indebtedness  is  evidenced  is  not  con- 
clusive of  the  question,  of  the  authority,  or  lack  of  it,  in  the  party 
receiving  the  money  to  collect  it,  but  is  a  circumstance  or  fact  to  be 
considered  in  the  determination  of  such  question. 

8.  Conflicting  Evidence:  Questions  of  Fact.  If  differing,  fair  infer- 
ences may  be  drawn  by  candid,  impartial  minds  from  undisputed 
facts  in  evidence,  the  question  to  be  determined  is  not  one  of  law 
for  the  court,  but  one  of  fact,  to  be  solved  by  the  trier  of  the  facts. 


*  Security  Co.  v.  Richardson,  33  Fed.  Rep.,  16;    Security  Co.  v.  ChrUty, 
33  Fed.  Rep.,  22;    Kent  v.  Congdon,  33  Fed.  Rep.,  228. 
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4.  PrinciiMd  and  Agent:    Bvidence.    The  evidence  held  sufficient  to 
sustain  the  findings  of  the  trial  court. 

Appeal  from  the  district  court  of  Franklin  county. 
Heard  below  before  Beall,  J, 

U.  Whitmore^  for  appellant. 

M.  A.  Hartigan  and  George  W.  Pratherj  contra. 

Harrison,  J. 

During  the  month  of  October,  1886,  Theodore  M. 
Bhelton,  then  the  owner  of  a  quarter  section  of  land  in 
Franklin  county,  obtained  a  loan  of  |1,500  of  the  Western 
Farm  Mortgage  Trust  Company,  of  Lawrence,  Kansas, 
and  evidencing  such  loan  executed  and  delivered  a  real 
estate  mortgage  bbnd  in  the  principal  sum  of  the  loan, 
also  ten  interest  coupons  attached  thereto,  and  a  mort- 
gage securing  their  payment,  covering  the  aforemen- 
tioned land.  The  payee  named  in  the  bond  and  coupons, 
and  also  party  mortgagee  was  W.  J,  NeilL  The  place  of 
payment  named  in  each  instrument,  including  the  mort- 
gage, was  at  the  Third  National  Bank  in  the  city  of  New 
York.  The  papers  were  sent  east  and  were  sold  through 
a  firm  of  brokers,  Winslow  &  Co.,  at  Troy,  New  York,  to 
the  plaintifT,  to  whom  the  mortgage  was  duly  assigned. 
This  assignment  was  never  put  upon  record  in  Franklin 
county.  On  December  6,  1888,  the  land  was  sold  by 
Shelton  to  George  W.  Skiles,  who  is  of  the  parties  de- 
fendant herein,  he  assuming  and  agreeing  to  pay  the 
indebtedness  evidenced  by  the  mortgage.  The  company 
notified  the  owner  of  the  land  of  the  maturity  of  the  in- 
stallments of  interest,  and  all  of  them,  excepting  the  last, 
were  paid,  as  they  became  due,  to  the  Western  Farm 
Mortgage  Trust  Company.  The  money  was  by  it  sent 
east,  and  the  coupons  procured,  if  they  had  not  been  for- 
warded prior  to  payment,  for  collection,  but  in  either 
event  they  were  delivered  or  sent  to  the  debtor  by  the 
Western  Farm  Mortgage  Trust  Company.    This  company. 
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at  some  time  during  the  life  of  the  loan,  changed  its  place 
of  business  from  Lawrence,  Kansas,  to  Denver,  Colorado. 
At  or  about  the  time  of  the  maturity  of  the  loan  the  com- 
pany urged  the  renewal  of  the  loan  with  it  or  through  its 
Interposition  as  agent,  but  for  reasons  which  to  the  debtor 
were  sufficient  he  did  not  do  so.  Instead,  he  procured  a 
loan  of  $1,200  of  the  Eastern  Banking  Company,  to  secure 
the  payment  of  which  a  mortgage  w^as  executed  and 
delivered  conveying  the  land  to  which  we  have  befofe 
referred.  To  the  money  thus  obtained  he  added  a  sum 
which  he  then  possessed,  and  with  It  a  draft  was  pur- 
chased for  him  by  the  Eastern  Banking  Company,  paya- 
ble to  W.  J.  Neill,  in  accordance  with  a  notice  sent  by 
the  Western  Farm  Mortgage  Trust  Company  to  the 
debtor,  and  the  draft  was  forwarded  to  the  last  named 
company  at  Denver.  The  draft  was  there  deposited  in 
a  bank  and  its  amount  credited  to  the  Western  Farm 
Mortgage  Trust  Company,  which,  soon  afterward,  and 
before  the  money  was  remitted  to  the  plaintiff  in  payment 
of  the  mortgage  debt,  failed.  The  plaintiff  instituted 
this  action  in  the  district  court  of  Franklin  county  to 
foreclose  the  mortgage  held  by  her,  and  the  Eastern 
Banking  Company  defended  on  the  ground  of  payment 
of  the  amount  of  such  mortgage  to  plaintiff  by  and 
through  her  agent  and  collector,  the  Western  Farm  Mort- 
gage Trust  Company.  The  owner  of  the  land  admitted 
the  mortgages  and  pleaded  the  delivery  of  the  money  to 
the  Eastern  Banking  Company,  to  be  paid  to  plaintiff  in 
discharge  of  the  bond  and  mortgage  held  by  her,  and 
prayed  that  if  it  was  determined  that  plaintiff's  claim 
and  mortgage  were  still  existent,  the  mortgage  and  other 
evidences  of  indebtedness  that  he  had  executed  in  favor 
of  the  Eastern  Banking  Company  might  be  canceled  and 
held  for  naught,  and  that  he  be  awarded  a  judgment  for 
the  sum  he  gave  to  the  last  mentioned  company  in  excess 
of  the  amount  of  the  mortgage  to  it.  The  Eastern  Bank- 
ing Company  also  asked  a  foreclosure  of  its  mortgage 
lien.     The  trial  court  solved  the  questions  presented  there 
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for  adjudication  in  favor  of  defendants,  against  plaint- 
iff's alleged  rights  in  the  premises,  and  that  her  bond  and 
mortgage  had  been  paid  and  discharged.  From  the  re- 
sulting decree  the  plaintiff  has  appealed  to  this  court. 

The  question  urged  on  behalf  of  appellant  is  that  the 
findings  and  decree  of  the  district  court  were  not  sup- 
ported by  suflQcient  evidence.  Findings  numbered  2  and 
4  were  as  follows: 

"2.  The  court  finds  generally  in  favor  of  all  of  the  de- 
fendants, Theodore  M.  Shelton,  Lizzie  M.  Shelton,  George 
W.  Skiles,  Emily  P.  Skiles,  and  the  Eastern  Banking 
Company  and  against  the  plaintiff  upon  the  issues  joined 
in  said  action.'' 

"4.  The  court  further  finds  that  the  money  arising  out 
of  and  from  the  giving  of  the  said  note  and  mortgage  by 
George  W.  Skiles  and  Emily  P.  Skiles  to  the  Eastern 
Banking  Company  was  paid  to  the  plaintiff,  Mary  Thom- 
son and  her  agents,  and  that  the  said  Eastern  Banking 
Company,  by  reason  of  the  premises  aforesaid,  is  subro- 
gated to  all  the  rights,  interest,  and  estate  of  every  name 
and  nature  by  virtue  of  the  giving  of  the  mortgage  by 
Theodore  M.  Shelton  and  Lizzie  M.  Shelton  to  the  said 
Mary  Thomson  and  her  assignors,  and  the  said  mortgage 
so  given  by  Theodore  M.  Shelton  and  Lizzie  M.  Shelton  to 
said  Mary  Thomson  and  her  assignors  has  been  fully  paid, 
and  in  all  things  discharged,  by  reason  of  the  facts  here- 
inbefore found. 

It  may  be  truly  said  that  the  facts  in  the  case  relative 
to  the  branch  of  it  drawn  into  consideration  by  this  ap- 
peal were  undisputed  or  not  conflicting,  but  it  is  also 
true  that  they  were  of  such  a  nature  that  honest,  impar- 
tial minds  might  fairly  draw  from  them  differing  infer- 
ences or  conclusions.  Where  such  a  condition  is  pre- 
sented the  question  to  be  determined  is  not  one  of  law 
for  the  court,  but  one  of  fact  for  the  examination  and 
determination  of  the  trier  of  the  facts.  {Reid  v.  Kellogg^ 
67  N.  W.  Rep.  [S.  Dak.],  687.)  The  question  herein  was 
not  whether  the  Western  Farm  Mortgage  Trust  Company 
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was  the  agent  in  fact  of  the  plaintiff  for  the  collection  of 
the  amount  due  on  the  bond  and  mortgage,  but  did  it 
have  ostensible  authority  to  collect  the  money?  "Osten- 
sible authority  is  such  as  a  principal  intentionally,  or  by 
want  of  ordinary  care,  causes  or  allows  a  third  person  to 
believe  the  agent  to  possess/^  {Quinn  v.  Dresbach^  16  Pac, 
Rep.  [Cal.],  762;  citing  1  Parsons,  Contracts,  sec.  44; 
Kasson  v.  Noltnery  43  Wis.,  650.)  We  think  a  fair  deduc- 
tion might  be  made  from  the  evidence  that,  relatively  to 
the  rights  of  the  plaintiff  and  the  other  parties  herein 
concerned  in  respect  to  the  collection  of  the  sum  due  on 
the  bond  and  mortgage,  the  Western  Farm  Mortgage 
Trust  Company  had  ostensible  authority  to  receive  the 
money.  This  being  true,  it  was  a  matter  of  fact  to  be  set- 
tled by  the  judge  who  tried  the  case,  and  as  there  is 
suflQcient  evidence  to  sustain  the  finding  on  this  point  it 
will  not  be  disturbed. 

We  have  not  ignored  the  fact  that  the  bond  and  mort- 
gage were  not  in  the  possession  of  the  Western  Farm 
Mortgage  Trust  Company  at  the  time  it  received  the 
money,  nor  have  we  forgotten  the  rule  that  "a  party  who 
pays  money  to  another  to  be  applied  on  a  note  which  such 
person  has  not  in  his  possession,  assumes  the  burden  of 
proof  to  show  the  authority  of  the  person  to  whom  pay- 
ment is  made  to  receive  the  money."  {South  Branch  Lunir 
her  Co.  v.  Little  John,  31  Neb.,  606;  Bvll  v.  Mitchell,  47  Xeb., 
647;  RichnrdH  v.  Waller,  49  Neb.,  639.)  That  the  bond  and 
mortgage  were  not  in  the  hands  of  the  mortgage  and 
trust  company  when  it  collected  the  amount  due  on  them, 
was  not  conclusive  of  the  question  of  agency,  but  was  a 
matter  of  evidence  to  be  weighed  and  considered  in  con- 
nection with  all  the  facts  and  circumstances  in  evidence. 
(Qtiinn  v.  Dreshach,  supra.)  It  follows  that  the  decree  of 
the  district  court  will  be,  and  is, 

Affirmed. 
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Chioago,  Burlington  &  Quinot  Railroad  Company  v.  S  w 
William  M.  McGinnis.  *^ 

49    049 
f58    899 

FiLXD  NOYIDCBEB  18»  1896.    No.  6576. 

1.  llMtar  and  Berrant:  Risks  of  Bmplotment.    An  employe  asBumefl 

the  ordinary  risks  of  his  employment. 

2.  ; ,  An  employe  assumes  the  risks  arising  from  the  un- 
safe condition  of  premises  where  his  labor,  or  a  portion  of  it,  Is  to 
be  performed,  when  the  risks  and  conditions  are  known  to  him,  or 
are  apparent  and  obvious  to  persons  of  his  experience  and  under- 
standing, if  he  voluntarily  enters  into  the  employment,  or,  after 
commencing,  makes  no  complaint  or  objection  in  respect  to  the 
hazards. 

S.  General  Verdict:  Special  Findings:  Judgment.  "When  the  special 
finding  of  facts  is  inconsistent  with  the  general  verdict  the  for- 
mer controls  the  latter,  and  the  court  may  give  Judgment  ac- 
cordingly." {Johnston  v.  Miltcaukee  d  Wyoming  Inve9tment  Co.,  49 
Neb.,  68;  Lynch  v.  Chicago,  8t.  L.  d  P.  R.  Co.,  36  N.  B.  Rep.  [Ind.], 
44.) 

Error  from  the  district  court  of  Custer  county.  Tried 
below  before  Holcomb,  J, 

A.  W.  AgeCj  J.  W.  DeweesCy  J,  A.  Kilroy^  and  J.  8.  Kirk- 
patrickj  for  plaintiff  in  error. 

Sullivan  d  Quttersonj  cotitra: 

The  servant  did  not  assume  the  risk  of  injury  from  ap- 
parent defects  caused  by  the  master's  negligence.  (Bus- 
well,  Law  of  Personal  Injuries,  sees.  192,  207;  Kane  v. 
Northern  C.  R.  Co.j  128  TJ.  S.,  91;  Jones  v.  East  Tennessee^ 
y.  d  0.  R.  Go.y  128  U.  S.,  443;  Lawless  v,  Connecticut  R.  R. 
Co.j  136  Mass.,  1;  Meloij  v.  Chicago  &  N.  W.  R.  Co.,  77  la., 
743;  Thorpe  v.  Missouri  P.  R.  Co.,  89  Mo.,  650;  Baltimore 
dO.  dC.  R.  Co.  V.  Rowan,  104  Ind.,  88;  Louisville,  N.  A.  d 
C.  R.  Co.  V.  Wright,  115  Ind.,  378;  Filbert  v.  Delaware  d 
Hudson  Canal  Co.,  56  N.  Y.  Super.  CL,  170;  Patterson  v. 
PiUslmrgh  d  C.  R.  Co.,  76  Pa.  St.,  389;  Porter  v.  Uannihal 
d  Bt.  J.  R.  Co.,  60  Mo.,  160;  8t.  Louis,  F.  8.  d  W.  R.  Co.  v. 
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IrwiUy  37  Kan.,  701;  Rolsethv.  Smithy  38  Minn.,  14;  Bonner 
V.  La  Noncy  80  Tex.,  117;  Siceet  v.  Michigan  C.  R.  Co.j  87 
Mich.,  559;  KvUeher  v.  Milwaukee  &  N.  R.  Co.y  80  Wis.,  584; 
Bo88  V.  Northern  P.  R.  Co.,  2  N.  Dak.,  128;  Nadau  v.  White 
River  Lumber  Co.y  76  Wis.,  120.) 

Harrison,  J, 

This  action  was  instituted  in  the  district  court  of  Cus- 
ter county  by  the  plaintiff  against  the  defendant  com- 
pany, to  recover  the  amount  of  damages  alleged  to  have 
resulted  from  injuries  to  plaintiff  by  the  negligence  of 
the  company.  There  was  a  trial  of  the  issues  presented, 
to  the  court  and  a  jury,  and  a  verdict  and  judgment  in 
favor  of  plaintiff.  The  company  brings  the  case  to  this 
court  by  error  proceedings.  The  plaintiff,  on  December 
16,  1891,  the  date  of  the  occurrence  upon  which  this  ac- 
tion is  founded,  was,  and  had  been  during  some  thirteen 
and  one-half  or  fourteen  months  immediately  prior 
thereto,  continuously  in  the  employ  of  the  defendant  rail- 
way company  as  a  brakeman  on  freight  trains  running 
between  Kavenna,  as  the  eastern  end  of  the  run,  and 
Seneca,  as  the  western  end.  The  trip  between  the  two 
stations  was  made  by  trains  on  which  the  plaintiff  was  in 
the  performance  of  his  duties,  during  some  days  from 
Ravenna  to  Seneca  and  return,  more  frequently  only  the 
one  way,  either  east  or  west  in  a  day,  and  again  less  fre- 
quently with  longer  time  intervening  between  the  trips. 
Broken  Bow  is  a  station  situated  on  the  line  of  railway 
included  in  the  trips  made  by  trains  on  which  plaintiff 
was  employed.  In  the  railroad  yards  at  Broken  Bow 
there  was  what  is  called  a  "spur," — a  track  which  was 
connected  at  its  easterly  end  with  the  main  track,  or  with 
a  switch  or  sidetrack.  The  spur  extended  in  a  westerly 
direction  to  and  beyond  some  coal  sheds  and  lumber 
yards.  At  a  short  distance  from  the  easterly  end  of  the 
spur,  and  to  the  north  of  it,  there  stood  a  shed  or  "oil- 
house,"  placed  there  by  parties,  patrons  of  the  road.  This 
oil-house  was  distant  from  the  nearest  rail  of  the  spur 
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about  four  feet  and  five  inches,  some  witnesses  stated; 
others  gave  the  distance  as  three  feet  and  eleven  inches. 
The  trains  on  which  plaintiff  worked  passed  through 
Broken  Bow  during  the  day, — ^the  one  from  the  west  usu- 
ally about  noon, — and  when  the  train  reached  Broken 
Bow,  if  there  were  cars  to  be  shifted  or  switching  to  be 
done,  the  eastern-bound  train  and  the  men  in  charge  must 
do  it  On  the  particular  day  in  question  the  freight  train 
from  the  west  arrived  in  Broken  Bow  about  1  o'clock  P. 
M.,  and  as  a  part  of  the  switching  to  be  done,  was  a  car 
loaded  with  coii",  to  be  taken  from  a  sidetrack  on  the 
south  side  of  the  main  track  and  placed  on  the  spur  and 
beyond  the  oil-house.  This  car  was  pulled  up  on  the 
main  line  to  a  point  east  of  either  spur  connection,  and 
everything  was  prepared  to  "kick"  it  off  on  the  spur,  or 
to  make  what  is  also  called  a  "running  switch"  of  it  to  the 
place  where  it  was  to  be  left  for  unloading.  As  a  part 
of  this  work  the  car  must  be  uncoupled  or  disconnected 
from  the  engine  or  car  to  which  it  was  attached.  This 
the  conductor  attempted  to  do  just  as  the  car  left  the 
main  line,  and  did  not  succeed.  The  plaintiff,  who  was 
standing  on  the  ground  near  the  spur,  took  up  the  task 
and  was  successful.  He  pulled  the  coupling  pin  and  sev- 
ered the  connection  of  the  coal-car  with  the  train.  On 
the  end  of  the  coal-car  on  which  the  plaintiff  did  the  work 
there  was  a  narrow  platform,  on  a  level  with  the  floor  of 
the  car  and  extending  across  it,  except  a  space  of  some 
twelve  or  fourteen  inches  in  the  center,  where  was  situ- 
ated the  drawbar.  The  plaintiff,  by  reason  of  the  exist- 
ence of  this  platform,  was  unable  to  uncouple  the  car 
while  standing  on  the  ground,  but  was  obliged  to  get 
upon  the  platform  and  uncouple  it  from  there.  After 
doing  this  the  plaintiff  swung  himself  around  the  corner 
of  the  car  from  which  he  had  just  uncoupled  the  car  of 
coal,  to  and  upon  a  ladder  on  the  north  side  and  end 
thereof,  with  the  intention  of  going  on  top  the  car,  and 
while  standing  on  the  ladder,  the  train  being  still  moving 
in  a  westerly  direction,  he  was  carried  against  the  south- 
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east  corner  of  the  oil-house  and  was  thereby  knocked 
from  the  ladder  to  the  ground^  and  fell  so  that  he  was 
caught  by  some  part  of  a  car  of  the  moving  train  and 
finally  thrown  or  rolled  into  such  a  position  that  his  arm 
and  hand  were  across  the  rail  and  were  run  over  by  the 
wheel  or  wheels  of  the  train  and  crushed.  The  negli- 
gence of  the  company  was  alleged  to  consist  in  permit- 
ting the  oil-house  to  be  placed  where  it  stood  relatively 
to  the  spur,  and  allowing  it  to  be  continued  or  to  remain 
there. 

One  of  the  questions  presented  for  consideration  and 
determination  is  whether,  under  the  state  of  facts  devel- 
oped by  the  evidence  in  respect  to  the  conditions  existing 
in  the  yard  of  the  company  where  plaintiff  was  at  work 
when  injured,  and  his  knowledge  of  such  conditions,  the 
plaintiff,  under  the  rules  of  law  applicable,  was  entitled 
to  a  recovery.  A  list  of  questions  was  submitted  to  the 
jury  and  they  returned  what  is  known  as  a  special  ver- 
dict, as  follows: 

"The  jury  are  directed  to  answer  in  writing  each  of  the 
following  questions: 

"First.  Q.  How  long  had  the  plaintiff  been  in  the  em- 
ploy of  the  defendant  as  a  brakeman  on  its  freight  train 
prior  to  the  accident? 

"A.  About  thirteen  and  one-half  or  fourteen  months. 

"Second.  Q.  Had  the  plaintiff  passed  the  oil-house  in 
question,  while  switching  trains,  prior  to  the  time  of  the 
accident,  and  if  so,  how  frequently? 

"A.  Yes.'' 

The  crew  of  which  the  plaintiff  was  a  member  switched 
on  this  spur-track  about  three  times  a  week,  and  passed 
over  a  portion  of  this  spur-track  from  two  to  six  times  a 
day  that  they  switched  thereon.  There  is  no  testimony 
definitely  stated  how  frequently  plaintiff  passed  said  oil- 
house. 

"Third.  Q.  Was  the  work  which  plaintiff  had  done 
as  a  switchman  in  the  yard  at  Broken  Bow,  and  over  the 
track  in  question,  prior  to  the  accident,  done  in  daylight 
or  at  night? 
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^A.  Daylight 

"Fourth.  Q.  Did  the  plaintiff  know,  or  could  he  have 
known  by  ordinary  care  and  observation,  of  the  existence 
and  location  of  the  oil-house  prior  to  the  accident,  and  if 
80,  how  long  prior  thereto? 

"A.  Plaintiff  did  know  of  the  existence  and  location  of 
the  oil-house  prior  to  the  accident;  and  could  have  known 
of  its  existence  and  location  from  the  early  part  of  his 
service  as  brakeman. 

"Fifth.  Q.  Did  the  plaintiff,  after  attempting  to 
ascend  the  ladder,  look  to  see  if  he  was  approaching  the 
oil-house  or  any  other  structure  located  near  the  track?  . 

"A.  He  did  not. 

"Sixth.  Q.  If  you  find  that  the  plaintiff  did  not  look  to 
see  if  he  was  approaching  the  oil-house,  then  state  why 
he  did  not  look. 

"A.  The  evidence  does  not  definitely  disclose  the  reason 
why  he  did  not  look,  further  than  it  appears  that  his  at- 
tention was  given  to  the  uncoupling  of  the  car  and  giving 
the  signal  that  separation  had  been  effected." 

The  plaintiff  testified  that  he  knew  of  the  oil-house  and 
its  location,  and  that  it  was  there  when  he  commenced 
work  for  defendant  as  a  brakeman.  One  of  the  witnesses 
for  defendant  testified  that  while  working  for  the  com- 
pany as  brakeman  on  the  same  train  with  the  plaintiff, 
prior  to  plaintiff^s  injury,  and  on  the  spur  or  track  where 
the  injury-  occurred,  witness  sat  down  on  the  end  of  a  car 
and  let  his  feet  hang  over,  and  plaintiff  called  to  him: 
"Look  out  for  the  shed,"  referring  to  the  oil-house.  The 
plaintiff  denies  that  he  had  any  such  conversation  with 
the  witness.  It  is  clear,  from  an  examination  of  all  the 
facts  and  circumstances  adduced  in  evidence  on  the  point 
of  the  knowledge  of  the  plaintiff  of  the  location  of  the 
oil-house,  that  the  special  findings  of  the  jury  in  respect 
thereto  embodied  a  correct  conclusion.  This  being  true, 
the  special  findings  of  facts  were  inconsistent  with  the  gen- 
eral verdict,  and  when  such  a  condition  exists  the  former 
controls.    (Code  of  Civil  Procedure,  sec.  294 ;  Ogg  v.  Shehan^ 
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17  Neb.,  323;  Johnston  v.  Milwaukee  d  Wyoming  Inirstment 
Co.,  49  Neb.,  68;  Lynch  r.  Chicago,  St.  L.  dc  I\  R.  Co.,  30 
N.  E.  Rep.  [Ind.],  44.)  It  is  also  clear  that  the  nearness 
of  the  oil-house  to  the  spur  rendered  it  probably  danf  ?r- 
ous  to  any  one  performing  the  services  and  doing  what 
plaintiff  did  at  the  place  and  the  time  of  his  injury.  Un- 
der the  operation  of  familiar  and  natural  laws,  injury 
would  probably  result.  These  facts  were  all  open,  ob- 
vious, and  apparent  to  an  ordinarily  observant  i>er8on. 
This  being  true,  the  plaintiff  had  knowledge  of  them,  or 
must  be  charged  with  knowledge,  and  also  with  knowl- 
edge of  the  risk  necessarily  or  probably  incident  to  the 
existing  conditions,  and  with  its  assumption.  Hence  he 
was  not  entitled  to  recover  for  the  injury,  notwithstand- 
ing the  fact,  which  is  undoubtedly  true,  that  the  situation 
of  the  oil-house,  relatively  to  the  spur,  might  have  been 
made  such  that  no  injury  would  or  could  have  resulted 
to  plaintiff  at  the  time  in  question.  Of  the  duties  to  the 
employe  which,  by  virtue  of  the  contract  of  employment, 
devolve  upon  the  employer  is  the  one  that  the  premises 
where  the  labor  is  to  be  performed  shall  be  reasonably 
safe;  but  equally  operative  and  governing  the  rights  of 
the  parties,  it  may  be  said  that  when  a  party  becomes  the 
employe  of  another  to  perform  certain  labor  he  assumes 
all  risks  ordinarily  incident  to  the  business.  It  will  be 
presumed  that  he  made  the  contract  with  reference  to 
the  risks  ordinarily  appertaining  to  the  particular  em- 
ployment, and  that  he  liad  notice  of  all  risks  which  were 
open  and  obvious,  or  ought  to  have  been  to  a  person  of 
his  experience  and  understanding;  and  if  he  continues 
in  the  employment  after  full  knowledge  of  defects  in,  or 
lack  of,  appliances,  or  risks  to  which  he  is  exposed,  which 
may  be  dangerous,  and  makes  no  complaint,  but  volun- 
tarily accepts  the  risks,  if  subsequently  injured  by  reason 
thereof  there  can  be  no  recovery.  (Cooley,  Torts,  p.  552*; 
Wood,  Master  &  Servant,  sees.  326,  335;  2  Thompson, 
Negligence,  1008,  note  15;  McKinney,  Fellow-Servants, 
sec.  30;   Moulton  v.  Gage,  138  Mass.,  390;    Sweet  r.  Ohio 
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Coal  Co.,  47  N.  W.  Rep.  [Wis.],  182;  Gibson  v.  Erie  R.  Co., 
63  N.  Y.,  449;  Yates  v.  McCullongh  lion  Co.,  16  Atl.  Rep. 
[Md.],  280;  Casey  v.  Chicago,  St.  P.,  M.  d  0.  R.  Co.,  62  X.  W. 
Rep.  [Wis.],  624;  Bailey,  Master's  Liability  for  Injuries 
to  Servant,  pp.  169, 170, 171;  Missouri  P.  R.  Co.  v.  Baxter, 
42  Neb.,  793;  Dehning  v.  Detroit  Bridge  &  Iron  Works,  46 
Neb.,  556;  Lynch  v.  Chicago,  St.  L.  d  P.  R.  Co.,  36  N.  E.  Rep. 
[Ind.],  44;  WiUon  v.  Louisville  &  N.  R.  Co.,  4  So.  Rep.  [Ala.], 
701;  Perigo  v.  Chicago,  R.  I.  d  P.  R.  Co.,  52  la.,  276;  Gaffney 
V.  Netc  Tork  d  N.  E.  R.  Co.,  31  Am.  &  Eng.  R.  Cas.  [R.  I.J, 
265;  Fisk  v.  Fitchburg  R.  Co.,  33  N.  E.  Rep.  [Mass.],  510; 
Kelly  V.  Baltimore  d  O.  R.  Co.,  11  Atl.  Rep.  [Pa.],  659.)  It 
follows  from  the  views  herein  expressed  that  the  judg- 
ment of  the  district  court  was  wrong,  and  it  must  be 
reversed. 

Reversed  and  remanded. 
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National  Bank  et  al.,  appellants. 

Filed  November  18, 1896.    No.  6700. 

1.  StatuteB:   Adoption:  Construction.    Where  the  legislature  adopts 

the  statute  of  another  state,  it  likewise  adopts  the  judicial  con- 
struction which  it  had  already  received  by  the  highest  court  in 
such  state. 

2.  Chattel  Mortgages:   Registration:   Attachment.    Where  a  mort- 

gagee of  personal  property,  without  any  intention  to  defraud,  has 
delayed  filing  his  mortgage  and  taking  possession  of  the  property, 
but  the  instrument  is  in  fact  filed,  or  the  mortgagee  obtains  and 
holds  actual  possession  of  the  property  under  the  mortgage  before 
the  rights  or  lien  of  any  third  party  attaches,  the  lien  of  the  mort- 
gage is  good  against  a  creditor  of  the  mortgagor  who  subsequently 
causes  the  property  to  be  seized  upon  attachment  or  execution. 

8. :   .    Farmers  d  Merchants  Bank  of  York  v,  Anthony,  39 

Neb.,  343,  and  Spaulding  v.  Johnson,  48  ^eb.,  830,  distinguished. 

Appeal  from  the  district  court  of  Buffalo  county. 
Heard  below  before  Holcomb,  J. 
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Dryden  d  Mairtj  Maraton  d  Nevitts^  and  John  E.  Decker^ 
for  appellants. 

Calkins  &  Pratt  and  R.  A.  Moore^  for  appellee. 

NORVAL,  J. 

The  record  discloses  that  on  the  4th  day  of  June,  1890, 
one  F.  M.  Harter,  being  Indebted  to  the  Kearney  National 
Bank,  executed  to  it  a  chattel  mortgage  on  his  stock  of 
merchandise  to  secure  the  payment  of  said  indebtedness. 
The  mortgage  was  filed  for  record  on  the  5th  day  of 
July,  1890,  and  Barter's  debt  being  unpaid,  on  the  same 
day  the  bank  took  possession  of  the  property  under  the 
mortgage.  Two  days  later  James  Forrester  &  CJo.  com- 
menced an  action  against  said  Harter  for  the  recovery  of 
the  sum  of  f  1,839.88  and  caused  an  attachment  to  be  is- 
sued and  levied  upon  the  property  mentioned  in  the  mort- 
gage, although  the  same  was  at  the  time  in  the  actual 
possession  of  the  bank.  Shortly  thereafter  the  bank  re- 
plevied the  property  from  the  sheriff,  and  subsequently 
disposed  of  the  same  under  the  mortgage.  James  For- 
rester &  Co.,  after  having  obtained  judgment  in  their 
action  and  an  order  for  the  sale  of  the  attached  property, 
instituted  this  action  against  the  bank  in  the  nature  of 
a  creditors'  bill  to  have  the  mortgage  to  the  bank  de- 
clared void,  and  for  an  accounting  to  them  for  the  value 
of  the  said  goods  taken  possession  of  by  the  bank.  Nu- 
merous other  judgment  creditors  of  Harter  intervened  in 
the  action  and  filed  cross-petitions.  None  of  the  judg- 
ments were  recovered,  nor  was  there  any  attachment 
proceedings  commenced,  until  after  the  bank  had  filed  its 
mortgage  and  was  in  possession  of  the  property.  The 
bona  fides  of  the  debt  secured  by  the  mortgage  is  con- 
ceded. The  court  below  rendered  a  decree  in  favor  of 
Forrester  &  Co.,  and  dismissed  the  action  as  to  all  the 
interveners.  The  bank  and  the  intervenors  prosecute 
separate  appeals. 

It  is  argued  by  the  creditors  of  Harter  that  the  mort- 
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gage  in  question  is  void  under  the  provisions  of  section 
14,  chapter  32,  Compiled  Statutes,  by  reason  of  the  delay 
of  the  bank  in  filing  the  instrument  for  record  and  in 
taking  possession  of  the  proi)erty.  The  statute  invoked 
is  in  the  following  language: 

"Sec.  14.  Every  mortgage  or  conveyance  intended  to 
operate  as  a  mortgage  of  goods  and  chattels  hereafter 
made,  which  shall  not  be  accompanied  by  an  immediate 
delivery  and  be  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  mortgaged,  shall  be 
absolutely  void  as  against  the  creditor  of  the  mortgager, 
and  as  against  subsequent  purchasers  and  mortgagers  in 
good  faith,  unless  the  mortgage,  or  a  true  copy  thereof, 
shall  be  filed  in  the  office  of  the  county  clerk  of  the  county 
where  the  mortgager  executing  the  same  resides,  or  in 
case  he  is  a  non-resident  of  the  state,  then  in  the  office  of 
the  clerk  of  the  county  where  the  property  mortgaged 
may  be  at  the  time  of  executing  such  mortgage,  and  such 
clerk  shall  indorse  on  such  instrument  or  copy  the  time 
of  receiving  the  same,  and  shall  keep  the  same  in  his 
office  for  the  inspection  of  all  persons;  and  such  mortgage 
or  instrument  may  be  so  filed,  although  not  acknowl- 
edged, and  shall  be  valid,  as  if  the  same  were  fully  spread 
at  large  upon  the  records  of  the  county.'' 

By  force  of  the  foregoing  statute  a  chattel  mortgage 
in  this  state  is  fraudulent  and  void  as  to  three  classes  of 
persons,  viz.,  creditors  of  the  mortgagor,  subsequent  pur- 
chasers and  mortgagees  in  good  faith,  where  the  mort- 
gage or  a  copy  thereof  has  not  been  filed  in  the  manner 
prescribed  by  law,  and  the  mortgagor  has  possession  of 
the  mortgaged  chattels.  Neither  plaintiffs  nor  the  inter- 
venors  are  either  mortgagees  or  purchasers  of  the  prop- 
erty in  dispute,  but  are  creditors  of  Harter;  and  the  ques- 
tion presented  is  whether,  under  the  section  of  the  statute 
copied  above,  and  the  undisputed  facts,  the  mortgage  to 
the  bank  is  void  as  to  such  creditors.  The  precise  point 
involved  has  been  frequently  adjudicated  by  the  courts, 
but  the  decisions  are  not  harmonious.  We  shall  adopt 
46 
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that  construction  of  the  section  which  gives  effect  to  the 
intention  of  the  legislature. 

It  is  disclosed  that  the  mortgage  to  the  bank  was  given 
to  secure  a  hona  fide  indebtedness;  hence,  as  between  the 
parties  to  the  instrument,  a  valid  lien  was  thereby  created 
which  continues  so  long  as  such  debt  subsists,  notwith- 
standing the  mortgage,  or  a  copy  thereof,  was  not  forth- 
with filed,  and  the  bank  did  not  immediately  take  posses- 
sion of  the  mortgaged  chattels.  {Sanford  r.  Munfordy  31 
Neb.,  792.)  But  under  the  statute  it  could  be  made 
a  valid  and  subsisting  lien  as  to  other  creditors  of  the 
mortgagor  in  one  of  two  ways, — by  depositing  the  in- 
strument, or  a  copy  thereof,  in  the  office  of  the  county 
clerk  of  the  proper  county,  or  by  the  delivery  of  the  mort- 
gaged property  to  the  mortgagee.  It  could  be  made  valid 
at  any  time  as  to  creditors  who  had  not  already  acquired 
any  rights  or  interests  in  the  mortgaged  property,  by  the 
proper  filing  of  the  mortgage.  The  statute  does  not  limit 
the  time  in  which  it  must  be  filed.  A  chattel  mortgage 
becomes  valid  as  to  creditors  as  of  the  date  of  the  filing 
of  the  same  or  the  taking  of  actual  possession  of  the  proi>- 
erty  by  the  mortgagee. 

In  Jones,  Chattel  Mortgages,  section  178,  the  rule  is 
stated  thus:  "If  a  mortgagee  take  possession  of  the  mort- 
gaged chattels  before  any  other  right  or  lien  attaches, 
his  title  under  the  mortgage  is  good  against  everybody,  if 
it  was  previously  valid  between  the  parties,  although  it 
be  not  acknowledged  and  recorded,  or  the  record  be 
ineffectual  by  reason  of  any  irregularity.  The  subse- 
quent delivery  cures  all  such  defects.  ♦  ♦  ♦  Delivery 
of  possession  under  a  mortgage,  before  rights  have  been 
acquired  by  others,  will  cure  any  invalidity  there  may  be 
in  the  instrument,  whether  arising  from  an  insufficient 
description  of  the  property,  an  insufficient  execution  of 
the  instrument,  the  omission  to  record  it  or  from  its  con- 
taining a  provision  which  makes  it  void  except  as  be- 
tween the  parties.  ♦  ♦  ♦  But,  on  the  other  hand,  if 
a  creditor  of  the  mortgagor  levies  upon  the  property  be- 
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fore  the  mortgage  is  recorded,  and  before  the  mortgagee 
has  taken  possession,  the  attachment  lien  is  prior  to  the 
mortgage." 

Cameron  v.  Martin^  26  Kan.,  612,  was  an  action  of  re- 
plevin to  recover  certain  chattels.  Plaintiffs  claimed  the 
property  by  virtue  of  four  chattel  mortgages,  which  were 
never  recorded,  and  they  did  not  take  possession  of  the 
property  until  a  long  time  after  the  mortgages  were  exe- 
cuted. Nine  days  after  such  possession  was  taken  the 
defendant  sued  out  an  attachment  against  the  mortgagor 
and  levied  it  upon  the  property.  It  was  held,  under  a 
statute  precisely  like  ours,  that  the  mortgages  were  valid 
from  the  time  the  mortgagees  acquired  possession  of  the 
property,  covered  by  the  mortgages.  Valentine,  J.,  in 
delivering  the  opinion  of  the  court,  observed:  "We  now 
come  to  the  question,  Did  the  mortgage  become  valid 
when  the  plaintiffs  took  possession  of  the  propc^rty  under 
them?  We  think  we  must  answer  this  question  in  the 
affirmative.  {Dayton  r.  i^avings  Bank^  23  Kan.,  421;  ^av- 
inyff  Bank  t\  Saryentj  20  Kan.,  576;  Xaf<h  o.  Xormentj  5  Mo. 
App.,  545;  Eaniman  i\  Water  Power  Co.^  24  Minn.,  437; 
Read  v.  Wlhon,  22  111.,  377;  Frank  r.  J/n/tr,  50  111.,  444; 
Chipron  v.  Feikert,  68  111,,  284;  MvTaijijart  v.  Rose,  14  Ind., 
230;  Broicn  v.  Piatt,  8  Bosw.  [N.  Y.],  324;  Brown  v.  Tl>6fc, 
20  O.,  389;  Chapman  r.  Weimer,  4  O.  St.,  481;  Field  r. 
BakiT,  12  Blatch.  [U.  S.],  438.)"  After  quoting  section 
178,  Jones,  Chattel  Mortgages,  the  opinion  continues: 
"This  statement  of  the  law  is  undoubtedly  in  accordance 
with  the  great  weight  of  authority.  *  *  *  Of  course, 
a  chattel  mortgage  not  recorded  of  property  not  delivered 
is  void  as  against  all  creditors  who  have  no  notice  of  the 
mortgage,  but  they  have  no  right  to,  or  interest  in,  any 
specific  property  until  they  have  obtained  this  right  or 
interest  by  some  legal  process.  They  have  no  more  right 
to  the  property  than  the  mortgagee  has  whose  mortgage 
is  void.  They  all  have  an  equal  right  to  the  property, — 
that  is,  they  all  have  a  right  to  procure  a  lien  upon  it  or 
an  interest  in  it,  by  virtue  of  legal  process,  or  chattel 
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mortgage,  or  purchase;  and  the  one  who  first  acts  will 
obtain  the  prior  right  in  and  to  the  property.  If  one  of 
the  creditors  already  has  a  chattel  mortgage  upon  the 
property,  he  may  file  his  mortgage  or  procure  possession 
of  the  property;  and  if  he  has  done  this  with  the  consent 
of  the  mortgagor,  he  has  certainly  obtained  the  prior 
right  to  the  property.  The  mortgagor  has  a  continuing 
right  to  mortgage  his  property  to  secure  his  debts  so  long 
as  he  acts  in  good  faith  and  does  not  mortgage  property 
already  mortgaged  to  others.  He  has  a  right  to  prefer 
one  creditor  over  another;  and  he  may  prefer  any  one  of 
his  creditors  over  any  of  the  others.  And  if  the  mortga- 
gee, whose  mortgage  is  not  recorded,  and  who  does  not 
have  possession  of  the  property,  records  his  mortgage 
with  the  consent  of  the  mortgagor,  or  takes  possession  of 
the  property  with  the  consent  of  the  mortgagor,  his  mort- 
gage then  has  the  force  and  effect  of  a  mortgage  exe- 
cuted on  the  day  on  which  it  is  filed  for  record,  or  on 
which  the  property  is  delivered.  It  is  the  same  then  as 
though  a  new  mortgage  had  been  executed  by  the  parties 
and  recorded.  The  old  mortgage  is  then  given  life  and 
force  and  effect  by  the  joint  action  of  both  the  parties, 
and  hence  must  be  held  to  be  valid  from  that  time  on^ 
against  all  persons." 

McVay  v.  Englishj  30  Kan.,  368,  was  a  controversy  be- 
tween a  mortgagor  of  chattels  and  an  attachment  cred- 
itor. The  mortgagor  retained  possession  of  the  mort- 
gaged property,  and  the  mortgage  was  filed  without  the 
consent  of  the  mortgagor  eighteen  days  after  its  execu- 
tion. Two  days  later  defendant  levied  an  attachment  on 
the  property,  and  plaintiff  instituted  replevin.  The  court 
sustained  the  mortgage  and  held  that  the  right  of  the 
mortgagee  to  the  possession  of  the  mortgaged  property 
was  paramount  to  that  of  the  attaching  creditor.  (See 
cases  cited  in  the  opinion  of  Cameron  v.  Marvin^  supra^  also 
Corhin  v.  Kincaidy  33  Kan.,  649;  Dolan  v.  Tan  Dcrmarkj  35 
Kan.,  304:  Isenberg  v.  Pansier y  36  Kan.,  402;  Sttiart  v. 
Smith,  14  N.  W.  Rep.  [la.],  310;   Bartm  v.  Sitlington,  30 
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8.  W.  Rep.  [Mo.],  514;  Trimble  v.  Keer,  56  Mo.  App.,  683; 
Blumenthal  v.  Lynchj  11  N.  Y.  Supp.,  382;  Applewhite  v. 
Harrell  Mill  Co.j  49  Ark.,  279;  Garner  v.  Wright,  52  Ark., 
385;  Petnng  v.  Heer  Dry  Goods  Co.y  3  S.  W.  Rep.  [Mo.], 
405.) 

The  statute  of  Ohio  of  1846  declared:  **That  every 
mortgage  or  conveyance  intended  to  operate  as  mortgage 
of  goods  and  chattels,  hereafter  made,  which  shall  not  be 
accompanied  by  immediate  delivery,  and  be  followed  by 
an  actual  and  continued  change  of  possession  of  the 
things  mortgaged,  shall  be  absolutely  void  as  against  the 
creditors  of  the  mortgagor,  and  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith,  unless  the  mort- 
gage, or  a  true  copy  thereof,  shall  be  forthwith  deposited 
as  directed  in  the  succeeding  section  of  this  act."  (Laws 
of  Ohio,  ch.  339,  sec.  1.)  The  foregoing  was  under  con- 
sideration in  Wilson  v.  IjeslU'j  20  O.,  161,  and  the  court 
said:  '^A  fair  construction  of  this  statute  will  not  make 
the  instrument  inoperative  as  between  the  imrties  (mort- 
gagor and  mortgagee),  although  it  be  not  forthwith  de- 
posited with  the  recorder.  It  will  not  be  permitted  to 
stand  in  the  way  of  an  execution  issued  at  the  instance 
of  a  judgment  creditor  until  after  it  shall  have  been  de- 
posited in  the  proper  office.  And  in  certain  cases,  un- 
doubtedly, an  execution  may  hold  the  chattels  mortgaged, 
even  after  the  instrument  has  been  placed  on  file  in  the 
office;  as  where  the  delay  has  been  so  great  as  to  taint  the 
transaction  with  fraud.  But  the  mere  fact  that  the  mort- 
gagee omitted,  for  several  days  or  weeks,  to  deposit  his 
mortgage  with  the  clerk  of  the  township  or  recorder  of 
the  county,  as  the  case  might  require,  would  by  no  means 
render  his  security  void.  It  would  not  be  void  against 
that  class  of  creditors  who  were  equally  remiss  with  the 
mortgagee,  and  took  no  steps  to  fasten  upon  the  property 
for  the  payment  of  their  debts.  Until  placed  in  the 
proper  office,  a  mortgage  of  the  chattels,  in  our  state, 
would  be  void  as  against  other  creditors  of  the  mortgagor 
and  subsequent  purchasers  and  mortgagees,  whose  rights 
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then  attach.  But  when  filed  with  the  clerk  or  recorded, 
the  instrument  becomes  valid  and  effective  against  all 
men  except  those  whose  rights  have  thus  previously  at- 
tached." 

The  rule  deducible  from  the  foregoing  authorities  is 
that  where  the  mortgagee  of  personal  property  has  de- 
layed filing  his  mortgage  and  taking  possession  of  the 
property,  but  the  instrument  is  in  fact  filed,  or  the  mort- 
gagee obtains  and  holds  actual  possession  of  the  property 
under  the  mortgage  before  the  right  or  lien  of  any  third 
party  attaches,  the  lien  of  the  mortgage  is  good  against 
a  creditor  of  the  mortgagor  who  subsequently  seized  the 
property  upon  attachment  or  execution. 

There  is  another  line  of  decisions  which  hold  that  the 
unnecessary  delay  in  filing  a  chattel  mortgage  and  ob- 
taining possession  of  the  property  by  the  mortgagee  ren- 
ders such  mortgage  void,  not  only  as  to  creditors  of  the 
mortgagor  who  became  siich  after  the  giving  of  the  mort- 
gage, but  albo  to  those  whose  debts  were  contracted  be- 
fore that  time,  notwithstanding  they  did  not  reduce  their 
claims  to  judgments  and  seize  the  mortgaged  chattels 
under  executions  or  attachments  until  after  the  mortgage 
was  placed  ujwn  record  and  possession  of  the  property 
was  obtained  by  the  mortgagee.  (See  Karst  r.  GanCj  32 
N.  E.  Rep.  [N.  Y.],  1073,  and  cases  there  cited.)  This  inter- 
pretation is  reached  by  giving  the  word  "creditors"  in  the 
statute  its  widest  significance.  That  such  was  not  the 
intention  of  the  legislature  is  manifest.  To  give  the 
word  "creditors"  in  the  statute  its  broad,  comprehensive 
meaning,  w^ould  make  the  statute  available  to  creditors 
of  the  mortgagor  who  become  such  after  the  filing  of  the 
mortgage  where  there  had  been  a  delay  in  filing,  which 
result  was  never  contemplated  by  the  legislature.  Evi- 
dently the  word  was  used  in  some  qualified  or  restricted 
sense.  For  an  able  discussion  of  that  question  reference 
is  made  to  the  opinion  of  Corliss,  C  J.,  in  rnion  Nat.  Bank 
of  Oshkosh  r.  Oium,  54  N.  W.  Rep.  [N.  Dak.],  1034. 

A  third  construction,  adopted  by  many  of  the  courts, 
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is  that  a  chattel  mortgage  is  void  as  to  creditors  of  the 
mortgagor  who  become  such  after  the  execution  of  the 
mortgage  and  before  its  filing  or  the  taking  of  possession 
of  the  property  by  the  mortgagee  and  to  such  pre-existing 
creditors  who  have  done  anything  on  the  basis  of  the  non- 
existence of  the  mortgage,  as  extending  the  time  of  pay- 
ment. (Root  v.  Hurl,  62  Mich.,  420;  Cutler  v.  k^teele,  85 
Mich.,  627;  Union  Nat.  Bank  of  Oshkosh  v.  Oiuniy  54  N.  W. 
Rep.  [N.  Dak.],  1034,  and  cases  there  cited;  First  Nat. 
Bank  of  Canton  v.  North,  51  N.  W.  Rep.  [8.  Dak.],  99;  Black 
Hills  Mercantile  Co.  v.  Cardiner,  58  N.  W.  Rep.  [8.  Dak.], 
557.)  The  construction  last  above  stated  is  supported  by 
numerous  well  reasoned  cases  and  we  might  feel  inclined 
to  place  the  same  interpretation  upon  our  statute  were  we 
at  liberty  to  do  so.  But  we  are  not.  The  statute  under 
consideration  was  borrowed  from  Ohio,  and  prior  to  its 
adoption  by  our  legislature  it  had  been  judicially  con- 
strued in  such  state.  {Wihon  v.  Leslie,  20  ().,  161.)  The 
presumption  arises  that. our  legislature  intended  to  adopt 
the  statute  with  that  settled  construction.  iCoffield  v. 
A^tate,  44  Neb.,  417.)  It  therefore  follows  that  the  lien 
acquired  by  the  bank  under  and  by  virtue  of  its  mortgage, 
is  superior  to  the  rights  of  the  plaintiffs  and  the  inter- 
venors. 

The  conclusion  reached  is  not  in  conflii^t  with  Farmers 
d  Merchants  Bank  of  York  r.  Anthony,  39  Neb.,  343,  and 
Spanlding  v,  Johnson,  48  Neb.,  830.  In  each  of  those  cases 
an  execution  had  been  levied  upon  the  mortgaged  chat- 
tels before  the  filing  of  the  mortgage,  while  in  the  case  at 
bar  the  bank  had  not  only  filed  its  mortgage,  but  had  ob- 
tained actual  possession  of  the  property  before  the  rights 
of  other  creditors  attached  to  the  property. 

Since  the  above  was  written  the  writer  has  ascertained 
that  this  court,  in  Fitzgerald  v.  Andreics,  15  Neb.,  52,  has 
construed  section  14  of  chapter  32,  Compiled  Statutes, 
and  held  as  an  original  proposition  that  the  neglect  to 
file  a  bill  of  sale  in  the  nature  of  a  chattri  mortgage,  al- 
though making  it  void  as  to  creditors  of  the  vendor,  is 
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available  alone  to  such  creditors  as  by  lawful  seizure  ac- 
quire a  lien  on  the  property  while  in  his  possession.  In 
that  case  Dennis  O'Leary  gave  a  bill  of  sale  of  certain 
household  goods  to  John  Fitzgerald  on  August  27,  1881, 
to  secure  the  payment  of  f50.  The  instrument  was  not 
filed  for  record,  and  O'Leary  continued  to  hold  possession 
of  the  property  until  the  7th  day  of  October  following, 
when  plaintiff  took  possession  of  the  goods.  A  few  hours 
afterwards  one  Andrews  caused  them  to  be  seized  under 
an  execution  issued  on  a  judgment  which  he  obtained 
against  O'  Leary,  and  Fitzgerald  brought  replevin  to  re- 
cover possession  of  the  property.  The  district  court  held 
that  the  lien  of  the  execution  was  superior  to  the  right  of 
the  plaintiff  under  his  bill  of  sale,  which  judgment,  on  a 
review  of  the  case  by  this  court,  was  reversed.  Lake,  C 
J.,  speaking  for  the  court,  says:  "The  defendant's  judg- 
ment, however,  was  not  of  itself  a  lien  on  the  property, 
nor  could  it  become  such  except  by  the  levy  of  an  execu- 
tion issued  upon  it.  But  before  the  defendant's  execu- 
tion was  levied,  and  a  lien  thus  obtained,  the  plaintiff  had 
perfected  his  own  by  taking  possession  of  the  property, 
and  thereby  obviated  the  necessity  of  giving  the  statu- 
tory notice  to  O'Leary's  creditors,  by  filing  his  bill  of  sale, 
of  what  his  interest  in  the  property  was.  With  the  prop- 
erty in  the  plaintiff's  possession,  or  in  that  of  his  agent, 
his  right  to  it  as  a  security,  which  before  was  in  peril  of 
seizure  by  creditors,  was  made  secure;  for  actual  posses- 
sion of  personal  property  is  notice  to  the  world  of  the  pos- 
sessor's right  to  it.  The  controversy  between  the  parties 
respecting  this  property  is,  therefore,  really  one  of  pri- 
ority of  lien,  in  which  the  evidence  shows  beyond  all 
doubt  that  the  plaintiff  has  the  advantage  of  a  few  hours. 
The  filing  of  a  chattel  mortgage  is  required  only  where 
possession  of  the  property  is  retained  by  the  mortgagor; 
and,  to  enable  a  creditor  to  take  advantage  of  the  neglect 
to  file,  he  must,  by  a  lawful  seizure,  acquire  a  lien  on  the 
property  while  it  is  in  possession  of  the  mortgagor.'^  (See 
Kay  V.  Noll^  20  Neb.,  380;  Shericin  v,  Gaghagen^  39  Neb., 
250.) 
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The  decree  is  affirmed  as  to  the  intervenors  and  re- 
versed as  to  the  plaintiffs.  A  decree  will  be  entered  in 
this  court  in  favor  of  the  bank. 


Degree  accordingly. 


49    4S65 

Joseph  A.  Dersb  v.  Abb  Straus  bt  al.  |}  Jg 
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FII.ED  NovmiBXB  18, 1896.    No.  6825. 

A  bill  of  ezcepUoiui  will  not  he  conBidered  unleBB  authenticated  by  the 
certificate  of  the  clerk  of  the  trial  court 

Error  from  the  district  court  of  Saline  county.  Tried 
below  before  Hastings,  J. 

John  H.  Ames  and  E.  F.  Pettis^  for  plaintiff  in  error. 

Coffin  d  Stoney  contra. 

NORVAL,  J. 

This  was  an  action  instituted  in  the  district  court  of 
Saline  county,  aided  by  attachment,  to  recover  1277  for 
goods  sold  and  delivered.  The  defendant  filed  a  motion 
to  dissolve  the  attachment,  which  was  overruled,  and 
judgment  was  rendered  in  favor  of  the  plaintiff.  This  is 
a  proceeding  to  review  the  decision  of  the  court  below  in 
sustaining  the  attachment. 

The  petition  in  error  alleges  three  grounds  for  a  re- 
versal, only  one  of  which  is  argued  in  the  brief,  viz.:  The 
order  of  the  court  is  not  sustained  by  sufficient  evidence. 
This  assignment  cannot  be  considered  by  us,  since  the 
bill  of  exceptions  is  not  authenticated  by  the  clerk  of  the 
district  court.    The  order  is 

Affirmed. 
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Jesse  G.  Hodges,  appellant,  v.  Board  of  Supervisors 
OF  Seward  County  et  al.,  appellees. 

Filed  November  18, 1896.    No.  6776. 

1.  Eminent  Domain:  Municipal  Corporations.  In  this  state,  private 
property  cannot  be  taken  or  damaged  for  public  use  without  com- 
pensation therefor,  and  this  rule  applies  to  municipalities  and 
counties  exercising  the  right  of  eminent  domain. 

a. :  Highways:  Injunction.    An  action  will  lie  at  the  suit  of  a 


land  owner  to  enjoin  the  opening  of  a  public  road  across  his 
premises,  where  the  damages  resulting  from  the  appropriation 
have  not  been  ascertained,  and  no  provision  has  been  made  for  the 
payment  thereof. 

:  :  :   Parties.    A  county  board  is  not  a  proper 


party  defendant  in  an  action  to  enjoin  the  opening  of  a  highway. 

Appeal  from  the  district  court  of  Seward  county. 
Heard  below  before  Bates,  J. 

/.  D.  Pope  and  F.  I.  FosSy  for  appellant 

J.  J.  Thotna^  and  R.  P.  Anderson^  contra. 

NORVAL,  J. 

Jesse  O.  Hodges  instituted  this  action  in  the  court  be- 
low against  the  board  of  supervisors  of  Seward  county 
and  William  Morford,  the  overseer  of  road  district  No.  30 
of  said  county,  to  enjoin  the  defendants  from  opening  a 
highway  over  and  across  plaintiff's  lands.  A  temporary 
injunction  was  allowed  by  the  county  judge.  A  motion 
to  dissolve  the  same  was  made  and  overruled,  and  a  gen- 
eral demurrer  to  the  petition  on  behalf  of  the  county 
board  was  likewise  overruled.  Subsequently,  answers 
were  filed  by  the  defendants,  to  which  the  plaintiff  filed 
replies.  Upon  the  trial  the  court  found  the  issues  in 
favor  of  the  defendants,  and  a  decree  was  entered  dis- 
missing the  action.     Plaintiff  appeals. 

Several  grounds  are  relied  upon  for  a  reversal, — among 
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others,  that  the  proceedings  for  the  location  of  the  road 
are  defective  and  void;  that  the  highway  was  established 
through  plaintiff's  orchard  and  fish  pond,  without  his 
consent;  that  the  damages  sustained  by  the  land  owner 
<*aused  by  the  ()i)ening  of  the  highway  in  question  have 
never  been  appraised  nor  paid,  and  that  the  county  board 
is  not  a  proper  party  defendant.  The  last  two  objections 
alone  will  be  considered,  as  the  others,  in  view  of  the 
record,  are  without  merit. 

The  record  shows  that  after  the  filing  of  the  report  of 
the  commissioner  appointed  to  view  the  proposed  road 
and  to  examine  into  its  expediency,  the  county  clerk 
caused  a  notice  to  be  published  for  five  weeks  in  a  news- 
paper published  and  of  general  circulation  in  Seward 
county,  to  the  effect  that  said  commissioner  had  reported 
in  favor  of  the  establishment  of  the  road  over  the  lands 
described,  and  that  all  objections  thereto  or  claims  for 
damages  must  be  filed  in  the  office  of  the  county  clerk  on 
or  before  noon  of  the  24th  day  of  September,  1892.  No 
actual  notice  appears  to  have  been  served  upon  the  plaint- 
iff or  the  occupant  of  his  land.  No  claim  for  damages 
was  filed  by  plaintiff  until  a  day  or  two  subsequent  to  the 
time  specified  in  the  above  notice,  yet,  after  such  claim 
was  so  filed,  the  county  board  made  an  order  locating 
the  road  without  appraising  the  damages  sustained  by 
plaintiff  or  making  any  provision  for  the  payment  of  the 
same.  He  has  received  no  compensation  or  remuneration 
whatever  for  the  appropriation  of  his  property.  The 
question  presented  is  whether,  in  view  of  the  facts  above 
set  out,  the  road  in  question  can  be  opened.  Section  21, 
article  1,  of  the  constitution  declares  that  "the  property 
of  no  person  shall  be  taken  or  damaged  for  public  use 
without  just  compensation  therefor."  It  requires  that 
where  private  property  is  taken  or  damaged  for  public 
use,  just  compensation  must  be  ascertained  and  paid  be- 
fore the  appropriation.  That  this  rule  applies  to  counties 
and  municipalities  exercising  the  right  of  eminent  domain 
has  been  frequently  asserted  by  this  court,  and  is  too 
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well  settled  to  require  discussion.  (Schalkr  v.  City  of 
Omahaj  23  Neb.,  825;  Harmon  v.  City  of  Omuka^  17  Xeb,, 
548;  Hammond  v.  City  of  Harvard^  31  Neb.,  635;  Wagner  v. 
Cage  County y  3  Neb.,  237;  Zimmerman  v.  Kearney  County, 
33  Neb.,  620;  Pawnee  County  v.  Storm,  34  Neb.,  735;  Welton 
V.  Dickson,  38  Neb.,  767;  Livingstwi  v.  Commissioners  of 
Johnson  County,  42  Neb.,  277.) 

But  it  is  argued  that  plaintiff  is  not  entitled  to  dam- 
ages, since  he  filed  no  claim  therefor  with  the  county  clerk 
until  after  the  date  specified  in  the  published  notice  men- 
tioned above.  The  precise  question  was  determined  ad- 
versely to  this  contention,  after  this  case  was  decided  in 
the  court  below,  in  Livingston  v.  Commissioners  of  Johnson 
County,  supra.  Ryan,  C,  in  delivering  the  opinion  in  that 
case,  says:  "It  is  argued  by  the  appellee  that  the  failure 
of  the  appellant  to  file  his  claim  for  damag;  s  within  the 
time  fixed  by  the  notice  for  that  purpose  barred  him  of 
any  right  to  insist  upon  compensation  for  the  taking  of 
his  property  as  a  condition  precedent  to  opening  the  road 
in  question.  Probably  our  statute  on  this  subject  is  open 
to  this  construction,  and  yet  it  seems  to  us  that  to  sustain 
the  contention  of  the  appellee  would  be  to  ignore  entirely 
the  provisions  of  sectioii  21,  article  1,  of  our  constitution, 
which  is  in  the  following  language:  *The  property  of  no 
person  shall  be  taken  or  damaged  for  public  use  without 
just  compensation  therefor.'  It  has  uniformly  been  held, 
when  railroad  corporations  have  attempted  to  exercise 
the  right  of  eminent  domain,  that  the  provision  of  the 
section  of  the  constitution  just  quoted  requires  that  they 
must  institute  proceedings,  ascertain  the  probable  dam- 
ages, and  make  payment  of  them,  as  a  condition  prece- 
dent to  entering  upon  the  property  to  be  appropriated. 
The  inference  that  the  same  rule  should  be  applied  to 
counties  is  justified  by  the  opinion  in  the  case  of  Zimmer- 
man V.  Kearney  County,  33  Neb.,  620."  After  quoting  ftom 
the  opinion  and  syllabus  of  that  case,  the  opinion  con- 
tinues: "To  give  section  21  of  article  1  of  the  constitution 
full  effect,  it  is  necessary  that  a  corporation  which  pro- 
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poses  to  appropriate  private  property  to  public  use  shall 
take  such  steps  as  may  be  necessary  to  determine  the 
amount  of  damages  resulting  from  such  appropriation, 
and  provide  payment  therefor,  -This  duty  should  be  in 
no  way  dependent  upon  whether  or  not  a  claim  for  dam- 
ages has  been  filed  by  the  person  whose  property  is  to  be 
taken.  If  the  amount  of  damages  assessed  for  the  taking 
of  the  property  is  deemed  by  the  property  owner  inade- 
quate, he  may  make  a  showing  of  that  inadequacy  before 
the  county  commissioners,  who  are  authorized  by  section 
26,  chapter  78,  Compiled  Statutes,  to  increase  the  amount 
allowed  by  the  appraisers,  and  thereafter  may  exercise 
his  right  of  appeal;  but  in  the  first  instance  he  is  not  re- 
quired to  take  afiBrmative  action  as  a  condition  upon 
which  depends  his  right  to  compensation  for  taking  his 
property  for  public  use." 

It  is  argued  that  the  foregoing  conflicts  with  the  rule 
stated  in  Pawnee  County  v.  ktorm^  37  Neb.,  735.  We  do 
not  think  so.  In  that  case  it  was  merely  decided  that 
where  the  land  owner  has  no  actual  notice  of  the  proceed- 
ings to  locate  a  highway,  the  only  notice  being  by  publi- 
cation in  a  newspaper,  he  may  recover  compensation  for 
the  taking  of  his  land  within  a  reasonable  time  after  he 
receives  actual  notice  of  the  appropriation.  In  that  ease 
the  road  had  been  opened,  while  here  it  was  not.  It  was 
the  duty  of  the  county  board  of  Seward  county  to  have 
ascertained  the  damages  sustained  by  plaintiff  by  reason 
of  the  location  and  opening  of  the  highway  over  his 
land,  and  to  have  made  provision  for  the  payment  of  the 
same,  even  though  plaintiff  did  not  file  a  claim  for  com- 
pensation as  required  by  statute.  The  damages  not  hav- 
ing been  ascertained,  the  plaintiff's  land  cannot  be  appro- 
priated, and  the  defendant  road  overseer  had  no  right  to 
open  the  road.  To  hold  otherwise  would  be  to  sanction 
the  taking  of  private  property  for  public  use  without 
compensation,  in  violation  of  the  constitution.  That  in- 
junction is  the  appropriate  remedy,  see  Zimmerman  v. 
Kearney  County,  33  Neb.,  620;  Welton  v.  Dickson^  38  Neb., 
767. 
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It  is  insisted  that  the  motion  to  dissolve  the  temporarj- 
injunction  should  have  been  sustained.  This  ruling  can- 
not be  reviewed,  inasmuch  as  the  error,  if  any,  in  overrul- 
ing the  motion  was  cured  by  the  vacation  of  the  injunc- 
tional  order  upon  the  rendering  of  the  final  decree. 

The  action  cannot  be  maintained  as  against  the  county 
board.  It  was  not  a  proper  party  to  the  controversy,  as 
it  threatened  to  commit  no  act.  After  the  county  board 
had  located  and  established  the  highway  in  question,  it 
had  no  farther  act  or  duty  to  perform  in  the  premises, 
other  than  making  provision  for  the  payment  of  damages. 
The  authority  to  open  and  work  this  road  did  not  devolve 
upon  it,  but  upon  the  road  overseer  of  the  proper  district. 
(Compiled  Statutes,  ch.  78,  sec.  31  r  Evefrtt  v.  Board  of 
l^ifpcrrisors,  61  N.  W.  Rep.  [la.],  10«2.)  Similar  actions 
have  been  s.uccessfully  prosecuted  in  this  state  against 
county  boards,  as  the  reported  decisions  of  this  court  will 
disclose,  but  in  none  of  the  cases  was  the  question  her? 
raised  passed  upon,  but  it  was  assumed  that  the  county 
board  was  a  proper  party  defendant  in  an  action  to  deter- 
mine the  validity  of  the  establishment  of  a  highway.  The 
decree  is  affirmed  as  to  the  defendant,  the  board  of  super- 
visors, and  reversed  as  to  the  defendant  Morford,  with 
directions  to  the  district  court  to  enter  a  decree  enjoining 
him  from  opening  the  road  until  plaintiff's  damages  have 
been  ascertained  and  provision  made  for  the  payment 

thereof. 

Judgment  accordingly. 


Barritt  S.  King  &  Company  et  al.  v.  M.  T.  Murphy 

ET  AL. 

Filed  November  18, 1896.    No.  6823. 

1.  Bevlew:  Incompetent  Evidence.  The  admission  of  incompetent 
testimony  is  not  sufficient  ground  for  reversal  in  a  case  tried  to 
the  court  without  a  Jury. 
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2.  Builders'  Bonds:   Liability  of  Sureties.    The  bond  of  a  building 

contractor  to  pay  for  all  labor  performed  and  materials  furnished 
under  a  contract  with  a  county  renders  the  sureties  liable  to  a 
subcontractor  for  materials  furnished. 

3.  :  .    A  surety  on  a  contractor's  bond  is  not  relieved  from 

liability  for  the  payment  of  claims  for  material-men  because  the 
contractor  was  paid  at  an  earlier  date  than  fixed  by  the  contract. 

4.  Beview:  Conflicting  Evidence.    A  Judgment  rendered  upon  con- 

flicting evidence  will  not  be  disturbed  by  the  supreme  court. 

Error  from  the  district  court  of  Gage  county.  Tried 
below  before  Bush,  J. 

Hugh  J.  Dobh,%  for  plaintiffs  in  error. 

Byron  Q.  Burhank^  L.  AI.  FemhatoUy  and  F.  M.  DaviSy 
cotitra. 

NORVAL,  J. 

M.  T.  JIupphy,  on  the  29th  day  of  March,  1890,  entered 
into  a  written  contract  with  Gage  county  for  the  con- 
struction of  a  court  house,  according  to  the  plans  and 
specifications  furnished  by  Gum  &  Curtis,  architects.  By 
the  terms  of  the  contract  Murphy  was  to  furnish  all  the 
materials  and  perform  all  the  labor  for  the  erection  of  the 
building.  For  the  faithful  performance  of  the  ccmtrart 
he  gave  a  bond  to  the  county  in  the  sum  of  f  20,000,  signed 
by  himself  as  principal;  and  the  names  of  Gottlieb  Storz, 
Henry  P.  Drexel,  and  Albert  Foil  were  attached  thereto 
as  sureties.  The  bond,  among  other  things,  contained  a 
stipulation  that  ;MuiT)hy  should  pay  for  all  labor  and  ma- 
terials furnished  in  the  construction  of  the  court  house. 
The  contractor.  Murphy,  having  failed  to  pay  Barritt  S. 
King  &  Co.,  and  Bishop  C.  Beed  for  certain  materials  pur- 
chased from  them  and  used  in  the  erection  of  said  build- 
ing, they  brought  an  action  against  the  principal  and 
sureties  upon  said  bond.  The  defendants  Murphy,  Storz, 
and  Foil  did  not  answer.  Drexel  for  answer  denied  all 
the  allegations  contained  in  the  petition  and  alleged  he 
did  not  sign,  execute,  or  deliver  said  bond,  and  that  his 
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name  attached  thereto  was  a  forgery.  Ellis,  who  was 
also  one  of  the  sureties  upon  the  bond,  set  up  in  his  an- 
swer an  alteration  or  change  in  said  contract  between 
Murphy  and  the  county,  whereby  he  claims  to  be  re- 
leased as  surety  on  the  bond.  Plaintiffs  replied  by  a  gen- 
eral denial.  Upon  the  issues  joined,  a  trial  was  had  to 
the  court,  which  resulted  in  a  judgment  in  favor  of  the 
plaintiffs  for  the  amount  claimed  in  the  petition  against 
the  non-answering  defendants,  and  the  cause  of  action 
was  dismissed  as  to  Drexel  and  Ellis.  For  the  purpose 
of  reversing  the  judgment  of  dismissal  plaintiffs  prose- 
cute error  to  this  court. 

By  the  terms  of  the  contract  payments  were  to  be  made 
by  the  county  to  the  contractor  upon  monthly  estimates 
furnished  by  the  architects,  less  fifteen  per  cent  of  the 
amount  of  such  estimates,  which  was  to  be  retained  and 
not  to  become  due  and  payable  until  the  expiration '  of 
sixty  days  from  the  completion  and  acceptance  of  the 
building  by  the  county  and  the  architects,  and  then  to  be 
due  and  payable  only  in  the  event  that  there  should  be  no 
lien  and  incumbrances  upon  the  property  for  labor  per- 
formed or  materials  furnished  by  or  through  the  con- 
tractor. The  defendant  Ellis  upon  the  trial  introduced 
in  evidence,  over  the  objection  of  the  plaintiffs,  the  record 
of  the  county  board  of  Gage  county  for  the  purpose  of 
showing  the  waiver  by  the  county  of  the  right  to  retain 
the  reserve  fifteen  per  cent  of  the  contract  price.  At  the 
close  of  the  testimony  plaintiff  asked  that  said  testimony 
be  stricken  out,  which  motion  was  overruled  by  the  court. 
These  rulings  are  complained  of  here.  Even  though  the 
testimony  mentioned  above  was  improperly  received,  its 
admission  was  not  reversible  error,  since  the  cause  was 
tried  to  the  court  without  a  jury.  (Vi^gutz  v.  Aultnuinj 
46  Neb.,  141;  Pollock  v.  Whipple,  45  Neb.,  844,  and  cases 
there  cited.)  It  follows  that  the  refusal  to  eliminate  the 
objectionable  testimony  from  the  record  was,  likewise, 
not  reversible  error.  It  is  the  settled  law  of  this  state 
that  the  sureties  on  a  contractor's  bond,  like  the  one  under 
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consideration,  are  liable  to  a  subcontractor  for  materials 
furnished  to  the  principal.  {Sample  v.  HaUy  34  Neb.,  220; 
Hahig  r.  Lanej  38  Neb.,  743;  Lyman  v.  City  of  Lincolriy  38 
Neb.,  794;  Doll  v.  Crumc^  41  Neb.,  655;  Korsmeyer  Plumh- 
ing  &  Heating  Co.  v.  McClayj  43  Neb.,  649;  Kaufmann  v. 
Cooper^  46  Neb.,  644;  Hickman  v.  Lane,  47  Neb.,  177;  Fitz- 
gerald V.  McClay,  47  Neb.,  816.) 

It  remains  to  be  determined  whether  the  affirmative 
defenses  interposed  by  Ellis  and  Drexel  were  sufficient  to 
defeat  the  action  as  to  either  of  them.  The  defense  of 
Ellis,  as  already  adverted  to,  consisted  in  the  county  waiv- 
ing the  provision  in  the  contract  relative  to  the  retention 
of  the  fifteen  per  cent  until  sixty  days  after  the  comple- 
tion of  the  work,  and  paying  the  same  over  before  the 
expiration  of  that  time.  The  precise  point  has  been  ad- 
judicated by  this  court,  and  determined  adversely  to  the 
validity  of  such  defense.  {Doll  v.  Cruni€j  41  Neb.,  655; 
Kaufmann  v.  Cooper^  46  Neb.,  644.)  The  first  case  was  an 
action  upon  a  contractor's  bond  given  to  the  city  of  South 
Omaha,  conditioned  similarly  to  the.one  in  the  case  at  bar. 
The  city  extended  the  time  for  the  completion  of  the  im- 
provement and  paid  the  contractor  ninety  per  cent  of  the 
estimated  cost  of  the  work  at  the  time,  when  under  the 
contract  he  was  entitled  to  but  forty-five  per  cent.  It 
was  held  that  the  sureties  were  not  released.  This  case 
was  followed  in  Kaufmann  v.  Cooper^  supra.  The  princi- 
ple underlying  these  decisions  is  sound  and  will  be  ad- 
hered to.  It  follows  that  the  court  erred  In  releasing 
Ellis,  and  the  judgment  in  his  favor  must  be  reversed. 

The  defense  of  Drexel  that  his  name  was  forged  to  the 
bond  in  question  finds  support  in  the  evidence.  He  testi- 
fied positively  that  he  did  not  sign  the  bond,  that  it  was 
never  presented  to  him  for  execution,  and  that  as  soon  as 
he  ascertained  that  his  name  was  attached  to  the  instru- 
ment, he  caused  the  county  board  of  Gage  county  to  be 
notified  that  it  was  a  forgery.  DrexePs  genuine  signa- 
tures, written  in  the  presence  of  the  trial  court,  were 
placed  in  evidence.  Besides  Edward  C.  Smith,  S.  B. 
47 
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Henry,  and  B.  G.  Burbank  each  testified  on  the  trial  that 
he  was  familiar  with  the  handwriting  of  the  defendant, 
Drexel,  had  frequently  seen  him  write  his  name  and  that 
the  signature  of  "Henry  Drexel"  upon  the  bond  was  not 
the  genuine  signature  of  the  defendant  Opposed  to  the 
foregoing  is  the  testimony  of  M.  T.  Murphy  and  Albert 
Foil,  which  was  not  of  a  convincing  character.  The  clear 
preponderance  of  the  evidence  is  to  the  effect  that  the  de- 
fendant Drexel  did  not  sign  the  bond.  The  judgment  as 
to  him  is  affirmed,  and  the  judgment  in  favor  of  Ellis  is 
reversed  and  the  cause  remanded. 

Judgment  accordingly. 


Kansas  City  Terra-Cotta  Lumber  Company  v.  M.  T. 

Murphy  et  al. 

Filed  November  18, 1896.    No.  6822. 

Principal  and  Surety:  Forgery.  Where  the  name  of  one  of  two  sure- 
ties in  a  bond  has  been  forged,  the  other  co-surety  is  not  released, 
though  he  signed  in  the  belief  that  the  forged  signature  was  genu- 
ine, if  the  forgery  was  unknown  to  the  obligee  when  the  instru- 
ment was  delivered  and  accepted. 

Error  from  the  district  court  of  Gage  county.  Tried 
below  before  Bush,  J. 

Hugh  J.  DobhSj  for  plaintiff  in  error. 

Byron  G.  Burbank^  L.  M.  Pemberton^  and  F.  M.  Davis^ 

contra. 

NORVAL,  J. 

This  was  an  action  on  the  same  bond  declared  on  in 
King  v.  Murphy^  49  Neb.,  670.  Plaintiff  had  judgment  in 
the  lower  court  for  the  amount  of  its  claim  against  all 
the  defendants  except  Ellis  and  Drexel,  as  to  whom  the 
action  was  dismissed.     The  issues  and  facts  in  the  two 
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cases  are  alike,  with  the  exception  that  in  this  case  Ellis, 
in  his  answer,  sets  up  that  he  signed  the  bond  upon  the 
condition  that  his  co-defendant  Drexel  should  also  sign 
the  same  before  delivery;  that  at  the  time  he  executed 
said  bond  he  was  informed  by  Murphy,  the  principal 
thereon,  that  DrexePs  name  appended  thereto  was  genu- 
ine; that,  relying  thereon,  he  was  induced  to  sign  the 
same;  and  that  since  the  commencement  of  this  action 
he  has  discovered,  and  alleges  the  fact  to  be,  that  the 
defendant  Drexel  never  signed  said  bond,  nor  authorized 
any  one  else  to  do  so  for  him.  The  fact  that  Ellis  was 
induced  to  sign  the  bond  under  the  belief  that  the  signa- 
ture of  Drexel  attached  to  the  instrument  as  a  co-surety 
was  genuine,  when  in  fact  it  was  forged,  is  insufficient  to 
constitute  a  defense,  especially  as  it  is  not  alleged  that 
the  obligee  was  aware  of  the  forgery  at  the  time  the  bond 
was  accepted.  (Lombard  v.  Maybcn%  24  Neb.,  674,  and 
authorities  there  cited.)  The  court  erred  in  releasing 
Ellis,  and  the  judgment  in  favor  of  Drexel  is  affirmed 
and  that  in  favor  of  Ellis  is  reversed  and  the  cause  re- 
manded. 

Judgment  accordingly. 


Thorn  &  Hunkins  Lime  &  Cement  Company  v.  M.  T. 
Murphy  et  al.. 

Filed  November  18, 1896.    No.  6824. 

Bnllden'  BondB:  Liability  of  Sureties.    The  case  of  King  v.  MMrphy, 
49  Neb.,  670,  foHowed. 

Error  from  the  district  court  of  Gage  county.    Tried 
t)elow  before  Bush,  J. 

Hugh  J.  DobbSj  for  plaintiff  in  error. 

Byron  O.  Burbanky  L.  M.  Pemberton^  and  F.  M.  DaviSy 
contra. 
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NORVAL,  J. 

This  is  a  companion  case  to  King  v.  Murphy^  49  Neb., 
670.  The  facts  are  alike  and  the  questions  involved  are 
the  same,  and  the  same  judgment  will  be  entered  herein 
as  in  that  case. 

Judgment  accordingly. 


Milton  Rogers  et  al.  v.  Central  Loan  &  Trust  Com- 
pany ET  AL.,  APPELLANTS,  AND  WlLLIAM  R.  HOMAN 

bt  al.,  appellees. 

Filed  Noyembeb  18, 1896.    No.  69M. 

L  Mechanics'  Liens:  Mobtoaoes:  Priorities.  Where  a  party  agreed, 
in  consideration  of  real  property  being  placed  in  the  hands  ot  his 
agent,  that  the  rents  and  profits  therefrom  arising  were  to  be 
collected  and  paid  out  as  stipulated  to  certain  holders  of  liens  on 
such  property,  among  whom  was  the  aforesaid  party  to  said  agree- 
ment, such  agreement  will  be  enforced  according  to  its  terms, 
though  thereby  the  otherwise  existing  rights  of  said  party  are 
modified  or  impaired. 


2. : : .  The  mere  fact  that  a  loan  company,  as  a  con- 
dition upon  which  it  would  make  a  loan  for  the  erection  of  build- 
ings on  real  property  offered  as  security,  required  that  the  con- 
templated improvements  should  be  conformably  to  plans  submitted 
with  the  application  for  such  loan,  did  not,  for  the  amount  paid  by 
it  out  of  the  loan  on  a  mortgage  paramount  to  the  liens  of  all  par- 
ties concerned,  subject  the  company  to  a  direct  liability  to  the 
holders  of  mechanics'  liens  created  by  reason  of  such  improve- 
ments. 

8.  Beview.  On  appeal  to  this  court,  relief  can  only  be  obtained  by  such 
parties  as  are  appellants. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ferguson,  J. 

Wharton  d  Bairdj  for  appellants. 

Kennedy  &  Learned^  Wat^en  Switzler,  Isaac  AdamSj  W.  ff. 
De  France,  J.  Q.  Burgner,  Parke  Godioinj  B.  F.  Thomas^ 
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Will  H.  ThompsoHy  Elmer  E.  Thomas,  George  W.  Shields, 
Curtis  d  Shields,  Lysle  I.  Abbott,  Oeorge  E.  Turkington,  Jr., 
Tiffany  d  Vinsonhaler,  George  E.  Pritchett,  H.  L.  Day,  and 
Montgomery,  Charlton  &  Hall,  for  appellees. 

Ryan,  C. 

There  was  in  the  district  court  of  Douglas  county  a 
decree  in  this  case,  whereby  numerous  holders  of  me- 
chanics' liens  were  adjudged  first  in  priority  as  against 
the  Central  Loan  &  Trust  Company  ^nd  Clarence  A. 
Starr  with  respect  to  certain  real  property  in  Omaha. 
In  argument  it  was  suggested  that  one  of  these  pre- 
ferred lien-holders  was  not  entitled  to  relief,  because 
there  had  been  no  compliance  with  the  statute  for  the 
establishment  of  a  lien  by  the  original  claimant  before 
he  assigned  to  the  Nebraska  Coal  &  Lime  Company,  the 
present  claimant.  This  argument  is  urged  by  one  who 
has  not  appealed,  and,  therefore,  must  be  disregarded. 

Americus  Overton,  one  of  the  above  preferred  lienors, 
was  allowed  only  ?319.  The  amount  for  which  his  claim 
was  filed  was  a  balance  of  $895.77.  We  have  not  been 
able  to  find  any  testimony  or  proofs  that  would  justify 
the  allowance  of  but  $319,  and  in  this  search  we  have  not 
been  assisted  by  any  suggestions  of  counsel  for  either 
of  the  other  parties.  The  real  property  was  owned  by 
W.  R.  Homan.  The  contract  for  the  erection  of  six  build- 
ings was  made  by  Mr.  Homan  with  the  firm  of  R.  Stevens 
&  Son.  One  of  the  members  of  this  firm,  W.  J.  Stevens, 
testified  that  several  bids  were  made  on  the  lumber  and 
that  Mr.  Overton's  was  the  low^est;  that  a  fair  price  for 
the  bill  of  lumber  furnished  by  Mr.  Overton  was  $1,100 
or  |1,200,  and  that  the  firm  of  R.  Stevens  &  Co.  received 
the  said  lumber  at  the  buildings  on  the  lots  whereon  they 
were  erected.  There  had  been  paid  $213.73,  which 
amount,  deducted  from  $1,100,  left  $886.27,  for  which,  ac- 
cording to  this  testimony,  Mr.  Overton  was  entitled  to  a 
lien,  instead  of  $319.  We  are  aware  that  Mr.  Nelson,  a 
carpenter,  estimated  the  amount  of  lumber  which  would 
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be  required  for  the  erection  of  the  six  buildings  like  those 
erected  by  R.  Stevens  &  Son,  and  that  his  estimate  wa« 
55,622  feet;  but  there  was  no  attempt  to  show  the  value 
of  the  lumber  upon  which  he  figured;  and  this  essential 
being  omitted,  we  cannot  say  that  the  testimony  of  Mr. 
Nelson  was  at  variance  with  that  of  Mr.  Stevens.  This  is 
.  not  a  matter  wherein  the  evidence  is  merely  conflicting, 
but  it  is  one  wherein  the  proof  is  sufficient  and  is  practi- 
cally uncontradicted.  There  should  be  established  a 
lien  in  favor  of  Mr.  Overton  for  the  sum  of  f 886.27,  wnth 
interest  as  provided  by  law.  With  this  correction  the 
mechanics'  liens,  in  view  of  the  fact  that  the  right  to 
neither  of  them  is  questioned  by  any  appellant,  must  bi* 
for  the  several  amounts  fixed  by  the  district  court.  The 
remaining  questions  arise  between  the  lienors  on  the  one 
side  and  the  Central  Loan  &  Trust  Company  and  Clar- . 
ence  A.  Starr  on  the  other,  and  these  we  shall  now  con- 
sider. 

Clarence  A.  Starr  was  the  agent  of  the  Central  Loan 
&  Trust  (\)mpany  in  making  a  loan  of  fl6,000  to  Mr. 
Homan,  secured  by  three  mortgages  on  the  naked  land 
upon  which,  afterward,  the  six  houses  in  question  in  this 
case  were  erected.  As  Mr.  Starr  acted  for  the  loan  com- 
pany, his  status  and  that  of  the  company  are  the  same 
with  reference  to  the  propositions  hereinafter  discussed. 
There  exists  no  reason,  therefore,  for  separately  naming 
each  of  these  parties  in  every  instance,  and  only  where 
necessary  shall  we  refer  to  Mr.  Starr  by  name.  In  the 
answer  and  cross-petition  of  the  Central  Loan  &  Trust 
Company  there  were  descriptions  of  the  mortgages  on 
the  property  above  described  and  of  the  three  notes,  of 
which  each  of  two  was  for  ^,000  and  the  third  was  for 
15,600.  In  addition  to  the  above  three  there  was  a  note 
for  ?400,  making  the  aggregate  amount  of  f  16,000  se- 
cured by  the  mortgages  of  William  K.  Homan  and  Aga- 
tha Homan,  his  wife,  to  the  loan  and  trust  company. 
Following  the  averments  of  the  making  of  the  above 
notes,  and  the  execution  and  recording  of  the  mortgages 


Vol.  49]  SEPTEMBER  TERM,  1896.  679 


Rogers  v.  Central  Loan  &  Trust  Co. 


securing  the  same,  there  was  this  language:  "This  de- 
fendant further  represents  that  at  the  time  said  Homan 
applied  for  the  loan,  and  at  the  time  of  the  execution  of 
the  said  notes  and  mortgages,  the  said  premises  were 
subject  to  a  mortgage  for  the  principal  sum  of  ?8,200, 
bearing  date  February  6, 1891,  and  recorded  in  book  161, 
at  page  129,  of  mortgages  in  the  register  of  deeds'  office 
of  Douglas  county,  Nebraska,  executed  by  the  said  Will- 
iam R.  and  Agatha  H.  Homan  to  one  Eugene  C.  Bates; 
that  for  the  purpose  of  protecting  and  securing  this  de- 
fendant in  case  the  said  Homan  should  fail  to  complete 
said  buildings  in  accordance  with  the  said  agreement, 
and  it  should  become  necessary  for  this  defendant  to 
advance  any  additional  sums  of  money  for  the  completion 
thereof,  this  defendant  paid  the  said  Bates  the  amount  of 
principal  and  interest  due  on  said  mortgage,  and  caused 
the  same  to  be  assigned  to  the  defendant  Clarence  A. 
Starr  and  held  by  said  Starr  in  trust  for  the  protection 
of  this  defendant  as  aforesaid  in  case  said  Homan  should 
make  default  or  fail  in  the  completion  of  the  said  build- 
ings in  accordance  with  the  said  agreement."  In  the  an- 
swer and  cross-petition  of  Clarence  A.  Starr  he  alleged 
that  the  Bates  mortgage  was  paid  by  the  loan  and  trust 
company  out  of  the  proceeds  of  the  amount  borrowed 
of  it  by  Mr.  Homan.  This  qualification  of  the  language 
of  the  answer  and  cross-petition  of  the  loan  and  trust 
company  was  received  and  acted  upon  as  an  established 
fact  throughout,  so  that  it  may  be  assumed,  for  the  pur- 
poses of  this  case,  that  with  a  part  of  the  proceeds  of  the 
loan  of  $16,000  the  Bates  mortgage  was  paid  off  by  the 
loan  and  trust  company. 

Immediately  following  the  language  above  quoted 
from  the  answer  and  cross-petition  of  the  loan  and  trust 
company  there  were  these  averments  by  the  said  com- 
pany: "This  defendant  further  represents  that  in  consid- 
eration of  this  defendant's  advancing  to  the  said  Homan 
a  part  of  the  proceeds  of  the  said  loan  prior  to  the  com- 
pletion of  the  said  buildings,  the  said  William  R.  and 
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Agatha  H.  Homan  executed  and  delivered  to  this  defend- 
ant their  contract  bearing  date  of  July  28,  1891,  whereby 
said  William  B.  and  Agatha  H.  Homan  agreed,  among 
other  things,  to  leave  in  the  hands  of  this  defendant  at 
all  times  a  sum  of  money  sufficient  to  complete  said  build- 
ings, and  that  no  liens  should  be  allowed  to  be  filed 
against  said  premises,  and  that  the  mortgages  afore^^aid 
should  be  additional  security  in  any  amount  that  this 
defendant  might  be  required  to  pay  in  addition  to  the 
proceeds  of  said  loan  in  case  ot  the  failure  of  said  Homan 
to  comply  with  said  agreement."  Following  the  above 
quotations  there  were  in  the  answer  and  cross-petition 
of  the  loan  and  trust  company  averments  that  Homan 
failed  to  complete  the  buildings  in  accordance  with  his 
agreement,  and  that  the  contractors,  material  furnishers, 
and  mechanics,  about  August  1,  1891,  refused  to  proceed 
with  the  erection  of  the  buildings  on  account  of  the  fail- 
ure of  the  said  Homan  to  furnish  the  means  wherewith 
they  might  be  paid;  that  thereupon,  in  consideration  of 
previous  advances  hiade  and  those  which  afterward 
would  be  required,  William  R.  Homan  and  his  wife  con- 
veyed the  premises  whereon  were  the  unfinished  build- 
ings to  Clarence  A.  Starr,  and,  contemporaneously  with 
making  said  conveyance,  the  said  William  R.  Homan 
assigned  to  said  Starr  all  rents,  issues,  and  profits  of 
said  premises,  it  being  understood  and  agreed  that  Starr 
should  enter  into  possession  and  complete  the  buildings 
in  accordance  with  the  agreement  between  Homan  and 
the  Central  Loan  &  Trust  Company.  It  was  further 
averred  by  said  company  that  on  or  about  August  1, 1891  ^ 
Starr  entered  into  possession  of  the  premises  and  pur- 
chased the  necessary  materials  and  employed  the  neces- 
sary mechanics,  who  completed  the  erection  of  the  build- 
ings upon  which  work  had  been  suspended  at  the  cost 
of  $9,752.06;  that  at  the  time  Starr  took  charge  of  said 
buildings  there  was  unexpended  of  the  f  16,000  borrowed 
the  sum  of  |3,979.50;  and  that  after  deducting*  the  last 
named  sum  of  f3,979.50  from  the  ?9,752.06  expended  by 
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Starr  in  completing  the  buildings  there  was  still  due  the 
company  for  which  Starr  was  acting  a  balance  of 
?5,772.56,  This  company,  in  its  answer  and  cross-petition, 
alleged  that  it  had  received  from  Starr  of  the  rents  of 
the  completed  buildings  .the  sum  of  f  3,006.03,  which,  de- 
ducted from  the  above  sum  of  f5,772.56,  left  still  due 
the  company  the  sum  of  |2,766.53,  for  the  security  of 
which  sum  the  company  alleged  that  it  held  the  Bates 
mortgage.  It  was  further  alleged  by  this  company  that 
it  had  assigned  the  two  notes  of  f  5,000  each  and  the  note 
for  15,600  to  individuals  named  who  were  not  made  par- 
ties to  this  action,  and  that  under  its  contract  of  assign- 
ment the  said  company  had  guarantied  the  payment  of 
principal  and  interest  on  said  three  notes.  It  was 
averred  by  the  company  in  this  connection  that  it  had 
been  compelled  to  pay  various  sums  of  interest  on  its 
said  guaranty,  and,  to  preserve  the  mortgage  security, 
had  been  compelled  to  pay  various  described  sums  of 
taxes,  and  that  it  held  one  note  of  f400  and  another  of 
1960,  secured  by  mortgages  on  the  aforesaid  real  prop- 
erty, each  of  which  sums  was  due  it,  and,  under  the  terms 
of  the  mortgages,  they  were  subject  to  foreclosure. 
There  was  a  prayer  in  this  answer  and  cross-petition  for 
an  accounting  of  the  amount  of  principal,  interest  moneys 
advanced  and  interest  thereon,  and  expenses  due  the 
aforesaid  company;  that  in  default  of  payment  the 
mortgaged  premises  might  be  sold,  and  the  proceeds  of 
such  sale  be  applied  in  payment  of  the  amount  found  due 
said  company;  and  "that  the  defendant  Clarence  A. 
Starr  be  ordered  and  decreed  by  the  court  to  retain  pos- 
session of  said  premises  and  collect  the  rents  and  profits 
thereof,  and  apply  the  same  upon  indebtedness  which 
may  be  found  due  this  defendant,  during  the  pendency 
of  this  suit  and  until  the  sale  of  said  premises  and  con- 
firmation thereof,"  etc.  From  this  condition  of  the  an- 
swer and  cross-petition  of  the  Central  Loan  &  lYust 
Company  it  is  evident  that  if  Mr.  Starr  has  remained  in 
possession  of  the  premises  referred  to,  he  has  done  so  as 
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trustee  under  the  terms  of  the  written  agreement  be- 
tween Mr.  Homan  and  himself,  acting  for  the  Central 
Loan  &  Trust  Company,  and  that,  therefore,  in  any  event, 
this  cause  must  be  remanded  for  the  accounting  thereby 
necessitated,  and  for  which  the  company  has  prayed. 
This  agreement  is  on  many  accounts  an  important  factor 
in  this  investigation,  and  to  it  we  shall  now  turn  our  at- 
tention. Having  recited  the  facts  leading  up  to  and  re- 
quiring the  execution  of  it,  it  closed  with  the  following 
provisions:  "Now,  therefore,  this  agreement  is  to  evi- 
dence the  fact  that  the  said  deed  and  assignment  of  even 
date  herewith  are  not  intended  as  absolute  conveyances, 
but  for  the  purposes  of  security  only,  to-wit,  first,  to  se- 
cure the  completion  of  the  uncompleted  buildings  being 
erected  on  a  portion  of  said  premises,  and  the  payment  of 
all  claims  and  liens  for  material  and  labor  entering 
into  the  construction  of  said  buildings  which  might  be 
enforced  against  said  premises;  the  sum  of  money  now 
remaining  in  the  hands  of  the  Central  Loan  &  Trust  Com- 
pany on  said  mortgage  loan  to  be  first  applied  in  the  com- 
pletion of  said  buildings  and  the  payment  of  said  claims; 
second,  to  secure  the  payment  of  all  taxes  or  assessments 
due  or  to  become  due  against  said  premises,  except  assess- 
ments not  delinquent  prior  to  the  fulfillment  of  the  pur- 
poses of  the  said  conveyance;  to  make  all  necessary  re- 
pairs on  the  buildings  on  said  premises,  and  to  pay  all 
interest  which  may  mature  upon  the  mortgages  held  by 
said  Central  Loan  &  Trust  Company,  as  well  as  the  princi- 
pal of  said  mortgages,  should  the  same  become  due  and 
payable  prior  to  the  fulfillment  of  the  purposes  of  said 
conveyance  and  this  agreement;  also,  to  pay  all  necessary 
insurance  premiums  for  the  purposes  of  keeping  the  im- 
provements on  said  premises  and  property  insured ;  third, 
to  protect  the  Central  Loan  &  Trust  Company  against  all 
liens  and  incumbrances  which  are  or  might  be  prior  in 
point  of  time  or  right  to  the  mortgages  of  said  company." 
It  may  be  true  that  the  Central  Loan  &  Trust  Company 
originally  held  the  first  claim  against  the  real  property 
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mortgaged,  under  the  rule  laid  down  in  Henry  &  Coats- 
tcorth  Co.  r.  FisUerdichy  37  Neb.,  207;  but  that  question 
we  are  not  now  considering.  By  virtue  of  the  provisions 
above  quoted  the  money  in  the  hands  of  the  Central  Loan 
&  Trust  Company  at  the  date  of  this  agreement,  and  such 
rents  as  should  afterward  be  collected,  were  to  be  applied 
in  payment  of  all  claims  and  liens  for  material  and  labor 
entering  into  the  construction  of  said  buildings  which 
might  be  enforced  against  said  buildings,  and  it  is  there- 
fore proper  to  decree  that  the  liens  thus  provided  for 
shall  take  precedence  of  the  right  of  the  Central  Loan  & 
Trust  Company  to  withhold  the  balance  of  the  loan  still 
remaining  in  its  possession,  and  that  the  laborers  and 
material-men  are  entitled  to  exhaust  the  fund  derived 
from  rents  before  the  said  company  shall  be  permitted 
out  of  them  to  reimburse  itself  in  respect  to  interest, 
taxes,  or  assessments  paid  by  it.  This  subordination  of 
its  own  right  to  those  of  others  was  by  virtue  of  the 
terms  of  the  agreement  referred  to,  and,  of  course,  is  cir- 
cumscribed thereby. 

There  is  another  branch  of  this  case,  which  for  the  most 
part  is  thus  described  by  one  of  the  findings  of  the 
district  court:  "The  court  further  finds  that  William  R. 
Homan,  one  of  the  defendants  herein,  applied  to  one 
C.  A.  Starr,  a  co-defendant  and  general  manager  of  the 
defendant,  the  Central  Loan  &  Trust  Company,  for  a  loan 
on  the  premises  described  in  the  first  finding  hereof,  for 
the  purpose  of  erecting  buildings  on  said  property,  and 
that  said  William  K.  Homan  submitted  to  said  C.  A. 
Starr  and  the  Central  Loan  &  Trust  Company  plans  for 
said  buildings,  and  that  said  loan  was  made  for  the  pur- 
pose of  enabling  said  defendant  Homan  to  erect  buildings 
in  accordance  with  the  plans  submitted  to  the  Central 
Loan  &  Trust  Company  on  said  premises,  and  that  said 
loan  to  Homan  was  a  building  loan,  and  that  one  of  the 
conditions  of  said  loan  required  Homan  to  erect  buildings 
in  accordance  with  the  plans  submitted  to  the  Central 
Loan  &  Trust  Company,  the  said  plans  being  for  the 
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buildings  which  were  erected  upon  said  premises,  and 
the  fact  that  said  loan  was  a  building  loan  was  known 
to  defendants  Archer  Eke  and  R.  Stevens  &  Son  and  their 
co-defendant  subcontractors,  and  that  said  Eke  and  Ste- 
vens &  Son  entered  into  their  contracts  with  said  Homan, 
relying  upon  said  sums  of  money  so  loaned  to  said 
Homan  by  said  Central  Loan  &  Trust  Company  for  the 
erection  of  said  buildings,  and  that  said  Stevens  &  Son 
waived  all  rights  to  file  a  lien  on  said  premises  against 
said  Homan  and  said  Central  Loan  &  Trust  Company, 
upon  the  faith  and  credit  of  said  sums  of  money  so 
loaned  to  said  Homan  being  applied  in  the  payment 
for  labor  and  material  going  into  said  buildings,  and 
that  the  said  Archer  Eke  waived  his  right  to  a  lien 
against  the  defendant,  the  Central  Loan  &  Trust  Com- 
pany, upon  the  faith  and  in  consideration  of  said  money 
so  loaned  being  applied  and  paid  upon  the  labor  and 
material  used  in  the  construction  and  erection  of  the 
buildings  on  the  said  premises  in  controversy.  And  the 
court  finds  that  the  said  loan  and  trust  company  knew 
that  the  defendants  Eke  and  Stevens  &  Son  and  their 
co-defendants,  the  subcontractors,  depended  upon  said 
sums  of  money  so  loaned  to  said  William  R.  Homan 
being  used  for  the  payment  of  the  labor  and  material  used 
in"  the  erection  of  and  construction  of  said  buildings, 
and  that  they,  the  said  Eke  and  R.  Stevens  &  Son,  re- 
leased their  respective  rights  to  mechanics'  liens  as  above 
in  consideration  thereof.  The  court  further  finds  that  at 
the  time  of  the  negotiation  of  the  said  loan  from  said 
Central  Loan  &  Trust  Company  by  William  R.  Homan 
there  were  no  buildings  upon  said  premises  in  dispute, 
and  that  said  loan  was  procured  by  said  Homan  for  the 
sole  purpose  of  erecting  the  buildings  that  were  there- 
after erected  thereon,  and  in  the  construction  of  which 
the  said  mechanics'  lienors  and  the  said  Archer  Eke  and 
Stevens  &  Son,  and  each  of  them,  furnished  said  labor 
and  material,  and  the  Central  Loan  &  Trust  Company 
was  cognizant  that  this  was  the  sole  purpose  for  which 
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said  loan  was  made,  and  that  said  Central  Loan  &  Trust 
Company  diverted  from  the  said  purpose  and  failed  to 
apply  in  payment  of  the  said  labor  and  material  so  used 
in  construction  and  erection  of  the  buildings  on  said 
premises  the  sum  of  fS^lS,  and  that  the  same  was  ap- 
plied for  other  purx>oses.  The  court  further  finds  that 
the  mechanics'  lienors  herein,  and  each  and  all  of  them, 
and  the  said  defendants  Archer  Eke  and  B.  Stevens  & 
Son,  were  entitled  to  have  said  sum  of  |8,415  applied  to 
the  payment  of  labor  and  material  furnished  for  said 
buildings,  and  that  said  Central  Loan  &  Trust  Company 
is  liable  to  the  mechanics'  lienors  herein,  and  each  and 
all  of  them,  and  to  the  defendants  Eke  and  H.  L.  Day, 
assignee  of  R.  Stevens  &  Son,  for  said  sum  of  |8,415  so  di- 
verted." In  conformity  with  the  above  finding,  II.  L.  Day 
was  properly  denied  relief,  because  of  the  waiver  of  the 
right  of  lien  above  noted.  There  was  a  judgment  ren- 
dered in  favor  of  each  of  the  holders  of  a  valid  mechanic's 
or  material-man's  lien,  for  the  amount  of  his  claim, 
against  C.  A.  Starr  and  the  Central  Loan  &  Trust  Com- 
pany, in  so  far  as  he  was  entitled  thereto,  upon  the  appor- 
tionment of  the  above  f8,415.  This  latter  aggregate  sum 
was  what  was  paid  on  the  Bates  mortgage  of  |8,200, 
which  originally  was  paramount  to  the  claims  of  all  par- 
ties to  this  action.  The  appellees  strenuously  urge  that 
this  judgment  was  justified  by  the  rule  announced  in 
Bohn  Mfg,  Co.  v.  Kountzej  30  Neb.,  719.  There  are  some 
facts  stated  in  the  above  finding  which  possibly  might 
properly  be  stated  in  a  petition  for  equitable  relief  in  a 
proper  case,  but  in  this  there  were  no  such  facts  pleaded 
by  either  of  the  appellees.  Their  pleadings  were  framed 
only  with  a  view  to  the  foreclosure  of  a  mechanic's  lien. 
It  admits  of  very  grave  doubt  whether,  under  such  a 
condition  of  the  pleadings,  in  any  event  there  could  prop- 
erly have  been  granted  the  relief  which  was  administered 
by  the  rendition  of  a  personal  judgment  against  C.  A. 
Starr  and  the  Central  Loan  &  Trust  Company,  respect- 
ively.    In  Bohn  Mfg.  Co.  v.  Kountzej  supra^  this  court  went 
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no  further  than  to  hold  that  a  vendor  of  real  property, 
who,  in  the  contract  of  sale,  required  the  vendee  to  con- 
struct buildings  of  a  certain  description  on  the  property 
sold,  and  himself  retained  control  of  the  funds  necessary 
for  the  erection  contemplated  and  required  that  his  as- 
sent should  accompany  orders  for  payments,  so  far  con- 
stituted himself  a  promoter  of  the  proposed  improve- 
ments that  his  lien  should  be  declared  inferior  to  the 
claims  of  mechanics  and  material-men  who  contributed 
to  the  erection  proposed.  The  case  at  bar  was  decided 
before  attention  had  been  called  to  the  distinguishing 
features  above  noted,  as  they  have  been  in  Piclrns  r. 
Plattmiouth  InreHfment  Co.,  37  Neb.,  272,  Holmes  v.  Hutch inSy 
38  Neb.,  601,  Shechy  v.  Fulton,  38  Neb.,  691,  Hoagland  v. 
Ijowey  39  Neb.,  412,  Patrick  Laud  Co.  r.  Lcai:cuicorth,  42 
Neb.,  715,  and  Cummings  v.  Efnslie,  49  Neb.,  485.  In  view 
of  these  repeated  expressions  of  the  views  of  this  court, 
it  is  unnecessary  to  enter  into  details  for  the  purpose  of 
showing  that  the  case  of  Bohu  Mfg.  Co.  r.  Kountzc  does  not 
sustain  the  proposition  that  Starr  and  the  loan  and  trust 
company  were  liable  to  each  of  the  lienors,  as  was  held 
in  this  case,  and  the  several  personal  judgments  against 
C.  A.  Starr  and  the  Central  Loan  &  Trust  Company  are 
therefore  reversed. 

It  is  proper,  and  perhaps  necessary,  to  say  that  while 
we  have  considered  the  rights  of  various  parties  with 
reference  to  the  application  of  the  balance  retained  by 
the  Central  Loan  &  Trust  Company,  and  the  disposition 
to  be  made  of  the  rents  which  have  been  or  may  be  col- 
lected by  Starr,  it  has  not  been  deemed  necessary  to  dis- 
cuss the  rights  of  the  Central  Loan  &  Trust  Company 
to  a  foreclosure  against  the  real  property  improved  for 
the  amount  of  its  payment  of  taxes  and  interest  as  it  ac- 
crued. By  the  arrangement  w^hereby  Starr  was  put  in 
possession  this  company  did  not  qualify  its  right  to  a 
lien  on  the  said  real  property,  and  as  the  order  in  which 
priorities  should  be  decreed  in  a  case  of  this  kind  was 
clearly  stated  in  Henry  &  Coatsicorih  Co.  i\  Fisherdick, 
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supray  there  exists  no  necessity  that  by  a  restatement  the 
same  ground  should  be  covered.  To  the  extent  hereinbe- 
fore indicated,  the  judgment  of  the  district  court  is  re- 
versed, and  this  cause  is  remanded  for  further  proceed- 
ings in  accordance  with  the  views  already  expressed. 

Reversed  and  remanded. 


JLlma  Jackson  et  al.,  appellants,  v.  South  Omaha 
Live  Stock  Exchange  et  al.,  appellees. 

Filed  November  18, 1896.    No.  6922. 

1.  Associations:  Members:  Fines:  Injunction:  Review.  In  an  action 
to  enjoin  the  collection  of  a  fine  assessed  against  members  of  a 
voluntary  association  for  the  violation  of  its  rules,  disputed  ques- 
tions of  fact  cannot,  as  by  a  reviewing  court,  be  examined,  there 
being  no  proper  proof  of  the  nature  of  such  evidence. 


:  By-Laws:   Punishment.    The  articles  of  incorporation  of  a 

voluntary  association  provided  that  its  affairs  should  be  managed 
by  its  board  of  directors  and  by  its  by-laws,  and  such  board  was 
clothed  with  power  to  inquire  into  and  punish  infractions  of  its  by- 
laws. Held,  That  the  regulations^were  as  binding  on  the  members 
of  the  association  in  the  form  of  by-laws  as  though  embodied  in 
and  constituting  part  of  its  articles  of  incorporation. 


I. :  :  :  Fikdi^qh:  Qualification  op  Director:  Re- 
view. The  mere  fact  that  a  director  had  a  special  interest  in  the 
infliction  of  punishment  upon  a  member  of  a  voluntary  association 
for  the  violation  of  its  regulations  did  not,  in  the  absence  of  objec- 
tion on  the  ground  of  disqualification  of  such  director  to  act  as  a 
trier  of  the  accused,  so  far  invalidate  the  findings  and  order  of  the 
board  of  directors,  acting  within  the  scope  of  its  powers,  that  such 
findings  and  order,  in  a  collateral  proceeding  in  the  district  court, 
ought  to  be  treated  as  of  no  force  or  validity. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Walton,  J. 

The  opinion  contains  a  statement  of  the  case. 
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John  T.  Gather 8y  for  appellants: 

The  exchange  has  no  authority  to  fine,  suspend,  or  ex- 
pel a  member.  Its  charter  confers  no  such  authority. 
The  charter  of  a  corporation  is  the  measure  of  its  powers, 
and  the  enumeration  of  those  powers  implies  the  exclu- 
sion of  all  others.  Such  powers  cannot,  therefore,  be  ex- 
tended by  by-laws.  A  by-law  is  void  where  it  is  contrary 
to  the  common  law,  to  a  legislative  enactment,  or  to  the 
state  or  federal  constitution.  {State  v.  Atchison  &  N*  R,  Go.^ 
24  Neb.,  144;  People  v.  Chicago  Gas  Trust  Co.,  130  111.,  268; 
Hood  V.  New  York  d  N.  H.  R.  Co.j  22  Conn.,  502;  Franklin 
Co.  V.  Letciston  Savings  Banky  68  Me.,  43;  Commomvealth  v. 
St.  Patrick  Benevolent  Society^  2  Bin.  [Pa.],  441;  Evans  v. 
Philadelphia  Club,  50  Pa.  St.,  107;  Fuller  v.  Trustees  of  Aca- 
demic School  in  Plain  field,  6  Conn.,  532;  (}ray  v.  Medical  So- 
ciety of  Erie  County,  24  Barb.  [N.  Y.],  570;  Butchers  Bene- 
ficial  Associatiotiy  35  Pa.  St,  151;  Butchers  Beneficial 
Association  No.  1,  38  Pa,  St,  298;  Commontcealth  v.  Wor- 
cester, 3  Pick.  [Mass.],  462;  In  re  Long  Island  R.  Co.,  19 
Wend.  [N.  Y.],  37;  People  v.  Throop,  12  Wend.  [N.  Y.],  184; 
Hibernia  Fire  Engine  Co.  v.  Harrison,  93  Pa.  St.,  264; 
Thomas  v.  West  Jersey  R.  Co.,  101  U.  S.,  71;  Pennsylvania 
R.  Co.  V.  St.  Louis,  A.  d  T.  H.  R.  Co.,  118  U.  S.,  290;  Taylor 
v.  Porter,  4  Hill  [N.  Y.],  140;  City  of  St.  Louis  v.  Weber,  44 
Mo.,  547;  City  of  Ottawa  v.  Carey,  108  U.  S.,  110;  Farmers 
d  Traders  Bank  v.  Harrison,  57  Mo.,  503;  Matthews  v. 
Skinker,  62  Mo.,  329;  Broicing  v.  Board  of  Commissioners 
of  Owen  County,  44  Ind.,  11;  Ba/nk  of  Chilli<*othe  v.  Swayne, 
8  O.,  258;  Miller  v.  Ewer,  27  Me.,  509;  Kennebec  &  P.  R.  Co. 
V.  Kendall,  31  Me.,  471;  Westcott  v.  Minnesota  Mining  Co., 
23  Mich.,  145;  Sayre  v.  Louisville  Union  Benevolent  Ass*n,  1 
Duval  [Ky.],  143;  Dunham  v.  Trustees  of  Tillage  of  Roch- 
ester, 5  Cow.  [N.  Y.],  462;  Brewster  v.  Hartley,  37  Cal.,  15; 
Andrews  v.  Union  Mutual  Fire  Ins.  Co.,  37  Me.,  256;  Mur- 
dock  V.  Trustees  of  Phillips  Academy,  12  Pick.  [Mass.],  244; 
Mobile  d  0.  R.  Co.  v.  Franks,  41  Miss.,  494;  Commonwealth 
V.  Erie  d  N.  E.  R.  Co.,  27  Pa.  St,  339;  Wolf  v.  Goddard,  9 
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Watts  [Pa.],  550;  AfcZnfi/re  v. /njrraftam,  35  Miss.,  26;  DUi- 
gefit  Fire  Co.  v.  Commonwealthy  75  Pa.  St.,  291;  Fertilizing 
Co.  V.  Village  of  Hyde  Parky  97  U.  S.,  660;  Douming  v. 
Mount  Washimjtmi  Road  Co.,  40  N.  H.,  230;  People  v.  Fire 
Department  of  the  City  of  Detroit,  31  Mich.,  458;  State  v. 
Chaml^er  of  Commerce  of  the  City  of  Milwaukee,  20  Wis.,  63; 
Williams  v.  Lotce,  4  Neb.,  382;  Phillips  v.  Allen,  41  Pa.  St., 
481;  Barter  v.  Commonwealth,  3  Pen.  &  W.  [Pa.],  253;  Ben- 
son v.  Mayor  of  the  City  of  New  York,  10  Barb.  [N.  Y.],  224; 
State  V.  Dolierty,  60  Me.,  509;  Wally  v.  Kennedy y  10  Tenn., 
554;  Atchison  <fc  A^  R.  Co.  v.  Baty^  6  Neb.,  37;  Moore  v. 
Bank  of  Commerce,  52  Mo.,  377.) 

Charles  Offutt  and  Charles  S.  LoUngier,  contra: 

The  South  Omaha  Live  Stock  Exchange  is  a  voluntary 
association  not  subject  to  the  rules  of  the  ordinary  trad- 
ing corporation.  {People  v.  Chicago  Board  of  Trade,  80  111., 
134;  Anacosta  Tribe  v.  Murbach,  13  Md.,  91,  71  Am.  Dec, 
625;  Black  d  White  Smiths'  Society  v.  Vandyke,  2  Whart. 
[Pa.],  309,  30  Am.  Dec,  263;  White  v.  Broicnell,  2  Daly 
[N.  Y.],  329.) 

The  power  to  make  and  enforce  rule  9  is  inherent  in 
such  an  association,  and  need  not  be  conferred  by  its  char- 
ter {Rex  r.  Richard smi,  1  Burr.  [Eng.],  539;  Lord  Bruce' s 
Case,  2  Strange  [Eng.],  819;  Rex  v.  Liverpool,  2  Burr. 
[Eng.,  1759],  723;  Otto  v.  Journeyman  Tailor's  Protective  & 
Benevolefit  Union,  75  Cal.,  308;  Leech  v.  Harris^  2  Brewst. 
[Pa.],  571;  White  v.  Brownell,  2  Daly  [N.  Y.],  329);  but  in 
this  case  such  power  is  conferred  both  by  the  general  in- 
corporation law  (Compiled  Statutes,  ch.  16,  sec.  124),  and 
by  the  articles  of  the  incorporation.  {Pitcher  v.  Board  of 
Trade,  13  N.  E.  Eep.  [111.],  188;  Commomrcalth  v.  Union 
League,  19  Atl.  Rep.  [Pa.],  1030.) 

The  rules  were  violated  in  this  case  by  the  acts  of  ap- 
pellants' agent,  and  such  rules  are  enforceable.  {Martin 
V.  State,  30  Neb.,  507;  State. v.  Denoon,  5  S.  E.  Rep.  [W. 
Va.],  315;  1  Wharton,  Criminal  Law,  sec.  247;  People  v. 
Blakcy  52  Mich.,  566;  People  v.  Roby^  18  N.  W.  Rep.  [Mich.], 
48 
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365;  Riley  v.  Statfj  43  Mies.,  397;  Covwiou  wraith  r.  KeUetfy 
140  Mass.,  441;  Dudley  t\  f^autbwe,  49  la.,  650;  Fa  in  loth 
V.  titate^  73  Ga.,  426;  Commonwealth  v.  Emmons^  98  Mass.,  6; 
HaUted  v.  State^  41  N.  J.  Law,  552;  ,^tate  v.  Hartfiel,  21 
Wis.,  60;  Jamison  v.  Burton,  43  la.,  282;  Stern  v.  State,  53 
Ga.,  229;  Houston  v.  Gi^an^  38  Neb.,  687;  Brown  v.  Foot, 
35  Cent.  L.  J.  [Eng.],  181.) 

CJourts  will  only  inquire  in  cases  like  this  whether  the 
proceedings  were  regular,  and  they  were  so  in  this  case. 
(Pitcher  v.  Board  of  Trade,  13  N.  E.  Rep.  [111.],  188;  Appeal 
of  Speiry,  9  Atl.  Rep.  [Pa.],  478;  Commonwealth  r.  Pike  Be- 
nevolent  Society,  8  W.  &  S.  [Pa,],  249;  Commomcealth  v. 
Union  lA*agw,  19  Atl.  Rep.  [Pa.],  1035;  Commonwealth  r. 
German  Society,  15  Pa.  St.,  251;  Black  d  White  Smiths  So- 
ciety t\  Vandyke,  2  Whart.  [Pa.],  308;  Vaughn  v.  Herndon, 
17  S.  W.  Rep.  [Tenn.],  793;  Ijcwis  v.  Wilson,  121  X.  Y., 
284,  24  N.  E.  Rep.,  474;  Biyelow  v.  Benedict,  70  X.  Y., 
204;  Whitet\Brownell,2T)SLlj[S.Y,],329;  Lambert  r.  Ad- 
dison,  46  Law  T.  [Eng.]  n.  s.,  20;  Dawkins  i\  Antrobus,  17 
Ch.  Div.  [Eng.],  615;  Oregg  v.  Massachusetts  Medical  So- 
ciety, 15  Am.  Rep.  [Mass.],  24;  Austin  v.  Searing,  69  Am. 
Dec,  677;  Hiss  r.  Bartlett,  63  Am.  Dec.  [Mass.],  776.) 

Even  had  appellants  not  been  served  with  a  copy  of 
the  charges,  their  appearance  would  have  constituted  a 
waiver  of  that  omission.  {Sperry^s  Appeal,  8  Cent.  Rep. 
[Pa.],  219,  9  Atl.  Rep.,  478;  Burton  v.  St.  George's  Society, 
28  Mich.,  261;  Commomcealth  t\  Pennsylvania  Beneficial 
Society,  2  S.  &  R.  [Pa.],  140;  Loubat  v.  Leroy,  65  How.  Pr. 
[N.  Y.],  138, 15  Abb.,  New  Cases  [N.  Y.],  1.) 

Mahoney,  Mhiahan  d  Smyth,  also  for  appellees. 

Ryan,  0. 

Plaintiffs,  who  constitute  the  firm  of  Jackson,  Higgins 
&  Co.,  brought  this  action  in  the  district  court  of  Douglas 
county  against  the  South  Omaha  Live  Stock  Exchange, 
a  corporation,  which,  with  its  officers,  were  made  defend- 
ants, to  enjoin  the  collection  of  a  fine  of  |250  assessed 
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against  said  Jackson,  Higgins  &  Co.  for  the  violation  of 
certain  rules  of  said  corporation,  of  which  corporation 
the  individuals  composing  the  firm  of  Jackson,  Higgini^ 
&  Co.  were  members.  There  was  a  decree  denying  the 
injunction  prayed,  and  plaintiffs  in  this  action  have  ap- 
pealed. 

The  grounds  on  which  relief  was  sought  in  the  district 
court  were  irregularities  in  the  action  of  the  board  of 
directors  of  the  South  Omaha  Live  Stock  Exchange  in 
the  progress  of  the  hearing  pursuant  to  which  the  plaint 
iflfs  were  fined,  as  well  as  improper  proceedings  befor<^ 
the  trial,  and  an  entire  lack  of  authority  in  said  board  to 
fine  and  in  default  of  payment  thereof  to  suspend  plaint- 
iffs' rights  as  members  of  said  corporation.  In  the  peti- 
tion was  first  alleged  the  existence  of  the  corporation 
above  referred  to.  Defendants  were  then  described  as 
officers  of  said  corporation,  and  plaintiffs'  relation  to  it 
was  then  stated.  It  was  averred  that  on  May  19,  1892, 
plaintiffs  received  a  notice  signed  by  A.  L.  Lott  (who  was 
secretary  of  the  association),  by  which  plaintiffs  were 
required  to  appear  at  the  rooms  of  the  above  described 
exchange  on  May  23, 1892,  to  show  cause  why  they  should 
not  be  dealt  with  for  a  violation  of  rule  9  of  said  corpo- 
ration. Accompanying  this  notice  there  was  given  the 
plaintiffs  a  written  statement  in  this  language: 

"SorTH  Omaha,  Neb.,  3Iay  19,  1892. 

^^Jacksotij  Higgins  &  Co.,  ^outh  Omaha,  Xeb, — Gentle- 
men: You  are  hereby  charged  with  violating  rule  9  of 
this  exchange,  in  this,  that  on  or  about  the  12th  day  of 
April,  1892,  you  did,  through  one  J.  J.  Raymaker,  your 
authorized  agent,  pay  one  George  F.  Burke,  of  Bradshaw, 
Nebraska,  the  sum  of  |3.20  (three  and  twenty -hundredths 
dollars)  as  consideration  and  for  the  purpose  of  inducing 
said  Burke  to  bill  a  car  of  cattle  to  the  firm  of  Jackson, 
Higgins  &  Co.  J.  A.  Hake, 

'^Pres.  and  Chairman  of  Board  of  Directors.*' 

It  was  alleged  in  the  petition  that  on  May  23, 1892,  the 
board  of  directors  of  the  exchange  met,  and  after  repeated 
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adjournments  ordered  that  the  appellants  herein  pay  a 
fine  of  |250  and  be  suspended  until  such  fine  should  be 
paid.  There  was  in  the  petition  a  statement  of  the  facts, 
which,  as  plaintiffs  claim,  the  evidence  introduced  on 
these  hearings  established.  Even  if  the  district  court,  by 
an  injunction  proceeding,  could  act  as  a  court  reviewing ' 
the  findings  of  fact  of  the  board  of  directors  complained 
of,  it  could  only  do  so  upon  evidence  embodied  in  a  bill 
of  exceptions,  duly  settled.  The  evidence  before  the 
board,  as  described  in  the  district  court  by  the  several 
witnesses,  was  contradictory  in  its  nature,  and  this  would 
constitute  another  and  sufficient  ground  for  the  court's 
refusal  to  set  aside  or  disregard  such  findinjgs.  Thus 
considered,  this  case  presents  but  few  important  features, 
and  these  shall  now  be  considered  in  detail. 

It  was  alleged  in  the  petition  that  no  notice  of  the  pro- 
posed hearing  had  been  served  before  the  hearing,  as 
required  by  the  rules  of  the  exchange.  As  has  been 
already  shown,  there  was  a  notice,  accompanied  by  a 
written  statement  signed  by  the  president  and  chairman 
of  the  exchange,  by  which,  in  general  terms,  the  firm  of 
Jacksbn,  Higgins  &  Co.  was  notified  of  the  time  and  place 
of  the  proposed  hearing,  as  well  as  of  the  general  nature 
of  the  charges  preferred.  At  the  time  so  designated 
there  was  filed  by  Jackson,  Higgins  &  Co.  a  paper  which 
put  in  issue  all  the  matters  as  to  which  evidence  was 
afterwards  introduced.  It  is  true  there  was  on  the  hear- 
ing an  objection  to  the  sufficiency  of  the  notice,  because 
it  failed  to  disclose  who  had  instigated  the  proceedings 
which  had  assumed  form  in  the  complaint  to  which  Jack- 
son, Higgins  &  Co.  were  required  to  answer.  It  was 
shown  on  the  hearing  before  the  board  of  directors  that 
the  complaint  was  signed  by  the  members  of  a  standing 
committee  charged  with  the  duty  of  investigating  the 
rumors  of  infractions  of  the  rules  of  the  exchange,  and 
with  formulating  complaints  when  such  rumors  seemed 
justified  by  the  existing  facts.  Appellants  insist,  how- 
ever, that  W.  E.  Wood,  a  member  of  the  committee, 
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should  not  have  served,  because  of  his  personal  interest 
in  the  matter  under  consideration.  To  render  intelligible 
this  claim  it  is  necessary  to  state  that  on  April  12,  1892, 
G.  F.  Burke  was  shipping  a  car  of  stock  from  Bradshaw, 
Nebraska,  to  the  live  stock  commission  firm  of  Wood 
Bros.,  of  South  Omaha,  and  that  by  the  payment  of  |3.20 
by  the  soliciting  agent  of  Jackson,  Higgins  &  Co.,  Burke 
was  induced  to  change  the  shipment  so  that  it  was  made 
to  Jackson,  Higgins  &  Co.  Walter  E.  Wood  was  a  mem- 
ber of  the  firm  of  Wood  Bros.,  and  for  that  reason  was 
personally  interested  in  the  infliction  of  punishment  upon 
Jackson;  Higgins  &  Co.  In  preferring  charges  against 
the  offending  firm  there  was,  it  is  true,  a  personal  interest 
involved,  and  yet  even  in  criminal  prosecutions  it  has 
never  been  held  that  the  party  aggrieved  was  disqualified 
to  make  such  complaint  as  forms  the  basis  of  a  prelimi- 
nary examination  as  to  alleged  felonies  or  such  as  present 
for  trial  alleged  misdemeanors.  It  is  not  so  clear,  how- 
ever, that  there  was  no  impropriety  in  Walter  E.  Wood 
sitting  as  one  of  the  triers  of  the  alleged  offense.  Sec- 
tion 8  of  rule  4  adopted  by  the  exchange  provides:  "When 
any  member  of  the  association  shall  violate  any  of  the 
rules,  regulations,  or  by-laws  of  the  association  he  shall 
be  censured,  suspended,  or  expelled  by  the  board  of  di- 
rectors, as  they  may  determine  from  the  nature  and  grav- 
ity of  the  offense  committed."  Walter  E.  Wood  was  a 
member  of  the  board  of  directors  above  indicated.  The 
offense  was  against  the  rules  of  the  association.  There 
was  an  incidental  loss  sustained  by  Wood  Bros,  by  reason 
of  the  misconduct  of  Jackson,  Higgins  &  Co.,  and  to  the 
extent  of  avenging  this  injury  to  themselves  the  members 
of  the  firm  of  Wood  Bros,  were  interested  in  the  punish- 
ment of  Jackson,  Higgins  &  Co.  There  was,  however, 
no  objection  to  Mr.  Wood  interposed  by  Jackson,  Higgins 
&  Co.  It  is  provided  by  the  rules  of  the  exchange  that 
three  members  of  the  board  of  directors,  together  with 
the  president  and  vice  president,  shall  constitute  a  quo- 
rum for  the  transaction  of  business,  and  if  objection  to 
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director  Wood  had  been  made  the  board  could  have  pro- 
ceeded without  his  participation  in  the  hearing.  It  i« 
possible  even  if  seasonable  objection  had  been  made  ai^ 
to  Mr.  Wood,  and  nevertheless  he  had  acted,  that  this 
irregularity  could  not  be  inquired  into  in  a  collateral  pro- 
ceeding; most  certainly  in  the  absence  of  objection  it 
cannot. 

The  appellants  insist  that  neither  under  the  articles  of 
incorporation  of  the  exchange  nor  under  the  laws  of  this 
state  was  there  any  power  to  fine  them,  and,  until  pay- 
ment of  such  firm,  suspend  their  relations  with  the  asso- 
ciation. The  third  paragraph  of  the  articles  of  incorpo- 
ration of  the  South  Omaha  Live  Stock  Exchange  is  in 
this  language:  "The  general  nature  of  the  business  to  be 
transacted  by  this  company  is  to  create  and  maintain  an 
organization  among  dealers  in  live  stock;  to  provide  rules 
for  conducting  such  business  with  order,  safety,  and  se- 
curity, and  to  enforce  such  rules  and  regulations  by 
proper  provisions;  to  generally  protect  and  foster  the 
interests  of  the  dealers  in  live  stock,  and  to  promote  and 
advance  the  same."  No  question  is  made  by  appellants 
that  certain  rules  had  been  adopted  for  the  government 
of  the  exchange,  and  that  among  its  rules  was  one  pro- 
hibiting the  payment  of  money  for  the  purpose  of  influ- 
encing shippers  to  patronize  one  live  stock  commission 
firm  rather  than  another.  It  is  urged,  however,  that  the 
power  of  enforcing  such  a  rule  by  the  suspension  or  ex- 
pulsion of  an  offender  should  not  be  based  upon  a  mere 
rule,  but  if  exercised,  it  should  be  by  virtue  of  the  articles 
of  incorporation.  The  argument  in  favor  of  this  conten- 
tion is  that  while  the  association  is  purely  voluntary,  yet 
the  right  of  membership  has  a  pecuniary  value,  and  that 
if  this  harsh  provision  was  made  public  by  the  recorded 
articles  of  incorporation  disclosing  this  regulation  it 
would  deter  persons  from  becoming  members  of  the  asso- 
ciation. If  this  consideration  was  urged  by  one  who  had 
been  deceived,  to  his  injury,  by  the  non-appearance  of 
this  provision  in  the  articles  of  incorporation,  it  might 
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possibly  be  entitled  to  some  weight  in  a  proper  proceed- 
ing. But  there  is  no  claim  that  appellants,  in  a  trial 
under  this  regulation  as  a  part  of  the  articles  of  incorpo- 
ration, would  have  been  exonerated.  If  we  are  to  act 
on  the  result  reached  by  the  board  of  directors,  Jackson, 
Higgins  &  Co.  violated  this  rule  while  voluntarily  an 
integral  part  of  the  association,  protected  by  the  very 
regulations  of  which  this  was  one.  By  the  membership 
of  the  individual  partners  constituting  the  firm  of  Jack- 
son, Higgins  &  Co.  that  firm  was  as  much  contractually 
bound  as  though  the  substance  of  the  rules  had  been  in- 
corporated in  the  recorded  articles  of  incorporation,  for 
the  rights  and  liabilities  of  the  members  of  the  exchange 
are  dependent  upon  contract.  The  fact  that  these  rights 
and  liabilities  were  not  described  in  the  articles  of  incor- 
poration might  possibly  concern  the  public  dealing  with 
the  association,  but  no  cause  has  been  suggested,  and 
none  occurs  to  us,  illustrative  of  a  possible  danger  from 
holding  the  members  bound  in  a  proceeding  of  this  kind 
by  its  rules,  whether  adopted  as  parts  of  its  articles  of  in- 
corporation, or  as  by-laws  or  rules  voluntarily  assented 
to  by  all  parties  concerned  in  this  litigation.  This  view 
of  the  relations  of  members  of  voluntary  associations  is 
not  entirely  without  the  sanction  of  precedent  in  this 
state,  as  will  be  seen  by  a  reference  to  the  cases  of 
Pounder  v.  Ashe,  44  Neb.,  672,  and  Powers  v.  Biidy^  45  Neb., 
208.     The  judgment  of  the  district  court  is 

Affirmed. 

Irvine,  C,  not  sitting.  * 
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Joseph  H.  Taylor  v.  Joseph  Ainsworth,  Executor. 

Filed  November  18, 1896.    No.  6901. 

1.  Equity:  Jurisdiction.    As  a  general  rule,  a  court  of  equity  will  not 

Interpose  an  objection  to  its  own  Jurisdiction  on  the  ground  that 
the  plaintiff  has  an  adequate  remedy  at  law,  but  will  retain  the 
cause  and  award  the  relief  to  which  the  parties  would  have  been 
entitled  in  a  court  of  law.  Following  Shertcin  v,  Gaghagen,  39  Neb., 
238. 

2.  Witnesses:   Transactions  With  Deceased  Person:  Evidence.    It 

was  alleged  by  plaintiff,  an  executor  of  a  person  deceased,  that  the 
defendant  had  received  from  the  deceased,  during  her  lifetime,  the 
sum  of  $1,000,  which  he  undertook  to  loan  for  her  at  advantageous 
rates,  and  which  he  falsely  and  fraudulently  pretended  to  her  he 
had  so  loaned,  and  that  he  had  refused  to  pay  the  same,  or  any  pan 
thereof.  On  trial  of  the  issues  as  properly  involving  the  perform- 
ance of  a  trust,  certain  letters  of  the  defendant  were  introduced  in 
evidence  by  plaintiff,  which  defendant  was  required  to  identify  as  a 
witness,  and  as  a  witness  he  was  required  by  plaintiff  to  state  sim- 
ply that  he  had  received  from  the  deceased  $1,000.  Held,  That  the 
transaction  between  the  deceased  and  the  witness  was  an  entirety, 
and  that  the  proofs  above  made  authorized  the  defendant  to  testify 
as  to  how  little,  \t  anything,  remained  unpaid  to  the  estate  of  the 
testatrix. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ferguson,  J. 

C.  A.  Baldwin,  for  plaintiff  in  error. 

O.  W,  Shields  and  Curtis  &  Shields,  contra. 

Kyan,  C. 

The  defendant  in  error,  in  his  petition  in  the  district 
court  of  Douglas  county,  alleged  that  he  had  qualified  as 
executor  of  the  estate  of  Mary  E.  Johnson,  who  had  died 
in  Monroe  county,  Michigan,  and  that  the  plaintiff  In 
error  was  in  possession  of  f  1,000  of  the  property  of  the 
testatrix.  As  grounds  for  equitable  relief  it  was  alleged 
by  the  executor  in  his  petition  that  Joseph  H.  Taylor  had 
possessed  the  implicit  confidence  of  Mary  E.  Johnson; 
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that  by  a  promise  to  loan  the  above  sum  at  a  rate  of  inter- 
est of  eight  or  nine  per  cent  per  annum  on  good  security, 
as  her  agent^  the  said  Taylor  prevailed  upon  her,  the  said 
Mary  E.  Johnson,  to  permit  the  said  money  to  remain  in 
his  hands  for  the  purpose  indicated.    Following  the  above 
averments  it  was  charged  in  the  petition  that  by  various 
letters  of  Taylor,  each  containing  a  remittance  of  eighty 
dollars,  to  the  deceased,  he  had  admitted  that  such  remit 
tances  represented  the  annual  interest  on  the  above  sum 
of  |1,000  at  eight  per  cent  for  one  year;  that  no  part  of 
said  one  thousand  dollars  ($1,000)  had  ever  been  paid  to 
the  deceased;  that  no  part  of  said  money  had  been  loaned 
by  Taylor,  but  that  he  had  fraudulently  concealed  from 
paid  Mary  E.  Johnson  this  fact;  wherefore  the  said  Taylor 
had  held  said  money  as  her  agent  in  trust  for  her  and 
that  he  still  holds  the  same  in  trust  for  said  estate.   These 
averments  were  supplemented  with  a  prayer  for  disclos- 
ure by  Taylor  as  to  what  had  been  done  with  said  money; 
that  an  account  might  be  taken  of  the  amount  still  in  his 
hands  as  agent  and  trustee  of  the  deceased;  that  the  ex- 
ecutor might  have  judgment  for  the  said  sum  of  f  1,000 
and  any  further  sum  which  the  defendant  might  thereon 
have  realized,  and  for  general  equitable  relief.     It  is  ven- 
doubtful  whether  there  is  stated  in  the  petition  any  suffi- 
cient grounds  to  justify  an  appeal  for  relief  to  a  court  of 
equity.     In  the  answer,  however,  there  were  averments 
showing  that  Mrs.  Johnson,  who  had  no  home,  was  taken 
into  the  family  of  Taylor  at  her  request  in  the  spring  of 
1871,  and  provided  for  until  the  summer  of  1872,  when  she 
went  to  California,  where  she  remained  one  year,  and  then 
came  back  and  made  her  home  in  Taylor's  family  for  the 
period  of  one  year;  that  in  the  fall  of  1874,  Mrs.  Johnson 
went  to  Monroe,  Michigan,  and  returned  to  Omaha  and 
remained  in  Taylor's  family  for  about  two  months,  after 
the  lapse  of  which  time  she  again  went  to  California  with 
means  furnished  by  Taylor,  and  returned  to  the  family 
of  Mr.  Taylor  in  April,  1882,  and  there  remained  until  the 
fall  of  1883,  when  she  left  the  family  of  Mr.  Taylor  by 
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whom  she  has  never  since  been  seen.  In  respect  to  the 
arrangement  under  which  the  money  was  held  by  Mr. 
Taylor,  he,  in  his  answer,  made  the  following  averments: 
"That  at  the  time  defendant  so  took  the  money  in  1872, 
he  gave  her  his  note  therefor,  due  from  him  one  year  from 
date,  as  evidence  that  he  had  the  money.  She  kept  that 
note  until  1885,  upon  which  defendant  had  paid  interest 
and  a  part  of  the  principal,  and  in  the  year  last  named 
she  gave  up  to  defendant  the  note  fully  canceled,  since 
which  time  there  has  existed  between  them  no  written 
evidence  of  any  liability  on  the  part  of  the  defendant  to 
said  Mrs.  Johnson.  Defendant  says  that  the  fact  is  that 
from  the  long  residence  of  Mrs.  Johnson  in  the  family  of 
the  defendant  and  her  apparent  frail  and  helpless  condi- 
tion she  had  come  to  be  regarded  by  defendant  and  hi^^ 
family  as  one  thereof  and  dependent  upon  them  to  a 
great  extent  for  her  maintenance,  and  defendant  had 
treated  her  as  such;  that  she  was  anxious  to  retain  as 
long  as  she  lived  the  idea  that  she  had  |1,000  intact  so 
that  she,  in  her  helplessness,  might  have  some  apparent 
source  of  maintenance  and  an  income  by  way  of  interest 
thereon  while  she  lived,  and  it  was  again  and  again  talked 
over  between  her  and  this  defendant  and  his  family,  and 
it  was  promised  and  agreed  between  them,  that  while  she 
lived  the  defendant  was  to  pay  her  an  amount  each  year 
equal  to  the  interest  on  a  thousand  dollars  at  the  usual 
rate  of  interest.  And  it  was  further  agreed  by  them  then 
and  there  that  if  by  reason  of  sickness  or  other  cause  she 
needed  more  money  than  would  accrue  by  w^ay  of  such, 
interest,  defendant  promised,  at  her  request,  to  provide  it 
for  her.  It  was  further  agreed  between  said  Mary  E. 
Johnson  and  this  defendant,  and  in  consideration  of  the 
promise  of  this  defendant  she  agreed  and  promised  de- 
fendant that  after  her  decease,  that  if  any  portion  of  the 
thousand  dollars  remained,  this  defendant  should  have 
what  did  so  remain  for  the  years  of  care,  board,  mainte- 
nance, and  home  he  had  so  as  aforesaid  provided  and 
furnished  for  her."     Defendant  alleged  that  he,  at  all 
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times,  when  she  wanted  money  and  asked  him  for  it,  gave 
it  to  her;  that  he  could  not  now  state  what  the  payments 
amounted  to,  but  that  they  exceeded  the  sum  of  two  thou- 
sand dollars  ($2,000);  that  the  amounts  of  these  payments 
are  not  material  because  of  the  aforesaid  agreement  that 
whatever  remained  at  the  death  of  Mrs.  Johnson  should 
be  the  property  of  the  defendant.  From  the  above  quo- 
tation and  statements  of  a  portion  of  the  answer,  it  is 
quite  apparent  that  there  was  between  the  deceased  and 
the  defendant  a  relation  of  trust,  and  it  is  by  the  answer 
made  much  more  apparent  than  by  the  petition  alone, 
why  there  was  a  propriety  in  the  adjustment  by  a  court 
of  equity  of  the  disputed  matters  between  the  litigants. 
We  shall  therefore  treat  the  case  as  it  was  treated  by  the 
district  court,  as  being  of  equitable  cognizance.  {Shertcin 
V.  Gaghageny  39  Neb.,  238.)  There  was  a  reply  which  put 
in  issue  all  the  averments  of  new  matter  contained  in  the 
answer.  Upon  a  trial  of  the  issues  presented  there  was 
a  judgment  in  favor  of  the  executor  for  the  sum  of  |1,000, 
with  interest.  To  reverse  this  judgment,  proceedings  in 
error  have  been  prosecuted  to  this  court. 

By  the  motion  for  a  new  trial  and  petition  there  is 
presented  but  one  question  which  we  can  consider,  and 
that  involves  the  correctness  of  the  ruling  of  the  district 
court  with  reference  to  certain  evidence.  On  the  trial 
there  was  offered  no  proof  that  Mrs.  Johnson  had  at  all 
been  dissatisfied  with  the  performance  of  his  agreement 
by  Taylor  so  long  as  she  lived.  The  first  requirement, 
that  Mr.  Taylor  should  pay  the  entire  sum,  was  made  by 
Mrs.  Johnson's  executor,  and  was  founded  upon  certain 
letters  written  by  Mr.  Taylor  to  the  testatrix.  In  the 
petition  such  parts  of  these  letters  as  were  deemed  ma- 
terial were  copied,  and  therefore  we  assume  that  we  shall 
justly  state  the  proofs  upon  which  reliance  is  placed  by 
copying  this  portion  of  said  pleadings,  which  was  as  fol- 
lows: 

"That  on  the  10th  day  of  November,  1885,  defendant 
wrote  to  the  deceased  as  follows: 
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"*I  might  have  loaned  your  money  out  at  eight  per 
cent,  with  good  security.  I  might  have  got  nine  per  cent 
by  waiting,  but  thought  I  had  better  let  it  out  at  the  first 
chance  I  got  to  loan  the  even  f  1,000,  for  I  might  not  have 
a  second  chance  for  some  time.  It  is  in  two  notes  of  foOO 
each,  due  in  one  and  two  years,  but  if  you  want  the  last 
five  hundred  before  it  is  due  it  can  be  sold  at  about  the 
face  any  time.  It  jlraws  interest  since  about  the  Ist  of 
November.  I  will  keep  the  notes  here  and  see  about  col- 
lecting and  sending  you  the  interest  as  it  becomes  due. 
"  *Yours  truly,  J.  H.  Taylor.* 

*<That  on  November  8,  1886,  the  defendant  paid  to  de- 
ceased the  sum  of  f80,  and  in  writing  said  to  her: 

"  ^Enclosed  is  a  draft  of  eighty  dollars,  the  interest  on 
one  thousand  dollars  for  one  year  at  eight  per  cent — ^will 
keep  the  five  hundred  dollars  just  placed  at  interest  at 
the  best  rate  that  I  can  get.' 

"December  3,  1888,  defendant  paid  to  the  deceased  the 
sum  of  eighty  dollars,  being  interest  for  one  year  on  said 
one  thousand  dollars.  On  December  24,  1889,  defendant 
paid  to  the  deceased  the  sum  of  eighty  dollars,  enclosing 
the  same  in  a  letter  in  which  he  said: 

"  ^Enclosed  is  a  draft  for  eighty  dollars  interest  which 
I  have  just  received,  and  which  should  have  been  paid 
November  1,  but  I  did  not  get  it  until  now.  I  will  try  to 
get  your  money  in  this  next  spring  or  next  summer  and 
send  it  all  to  you,  so  that  you  can  have  it  under  your  own 
control.  J.  H.  Taylor.* 

"On  the  16th  of  February,  1891,  the  defendant  paid  the 
deceased  the  sum  of  eighty  dollars,  enclosing  the  same  in 
a  letter  to  her  in  which  he  said: 

"  ^Enclosed  is  a  draft  for  If80,  which  you  ought  to  have 
had  before,  but  for  the  last  few  months  it  has  been  almost 
impossible  to  collect  anything,  and  entirely  out  of  the 
question  to  borrow  any  money  out  of  the  banks.' 

"On  the  29th  day  of  October,  1891,  the  defendant  paid 
to  the  deceased  the  sum  of  $80,  enclosing  the  same  in  a 
letter  to  her  in  which  he  said : 
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"  'Enclosed  is  a  draft  for  eighty  dollars,  and  a  receipt, 
which  you  will  please  sign  and  return  to  me.  As  regards 
sending  your  money  to  you,  I  could  not  do  so  if  I  wished, 
nor  do  I  think  it  advisable  to  do  so.' " 

On  the  trial  Mr.  Taylor  was  called  by  the  plaintiff  as  a 
witness  and  simply  required  to  state  that  he  had  received 
from  the  deceased  f  1,000.  On  cross-examination  he  tes- 
tified, subject  to  objection  as  to  incompetency  as  a  wit- 
ness in  relation  to  a  transaction  with  a  person  now  de- 
ceased, whose  personal  representative  is  an  adverse  party, 
that  he  still  retained  in  his  hands  only  the  sum  of  f365. 
There  was  no  evidence  in  contradiction  of  this  as  to  pay- 
ment, so  that  we  are  bound  to  assume  that  the  district 
court  disregarded  the  proof  of  payment,  and  held  the  de- 
fendant bound  by  his  letters  and  his  testimony.  If  the 
explanatory  testimony  was  competent,  the  amount  of  the 
recovery  was  certainly  too  great,  and  to  this  extent  we 
may  properly  consider  the  ruling  of  the  trial  court. 

The  assignments  in  the  petition  in  error  are  too  broad 
to  admit  of  a  specific  examination  of  any  ruling  with  re- 
spect to  the  several  questions  asked,  for  the  language  is 
that  there  "was  error  in  refusing  to  permit  the  defendant 
to  testify  below  and  make  answer  to  the  several  questions 
propounded  to  him  while  on  the  witness  stand,"  etc. 

In  section  329  of  the  Code  of  Civil  Procedure  there  la 
this  language:  "No  person  having  a  direct  legal  interest 
in  the  result  of  any  civil  action  or  proceeding,  when  the 
adverse  party  is  the  representative  of  a  deceased  person, 
shall  be  permitted  to  testify  to  any  transaction  or  conver- 
sation had  between  the  deceased  person  and  the  witness, 
•  *  *  unless  such  representative  shall  have  intro- 
duced a  witness  who  shall  have  testified  in  regard  to  such 
transaction  or  conversation,  in  which  case  the  person  hav- 
ing such  direct  legal  interest  may  be  examined  in  regard 
to  the  facts  testified  to  by  *  *  *  such  witness,  but 
shall  not  be  permitted  to  further  testify  in  regard  to  such 
transaction  or  conversation."  In  this  case  the  defendant 
was  required  by  the  plaintiff  to  testify  that  the  letters 
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introduced  in  evidence  had  been  written  by  him,  and  that 
he  had  received  from  the  deceased  the  sum  of  f  1,000. 
Both  the  letters  and  the  admission  of  the  receipt  of  tlie 
money  were  evidences  of  a  transaction  between  the  de- 
ceased and  the  defendant  in  error,  Mr.  Taylor.  It  is  true 
the  testimony  as  to  how  much  was  still  owinj;  was 
elicited  on  cross-examination,  but  no  objection  was  made 
on  that  ground.  The  record  shows  that  the  only  objec- 
tion made  was  because  "the  witness  is  incompetent,  he 
having  a  direct  legal  interest  in  the  result  of  the  contro- 
versy." This  objection  was  overruled,  and  the  witness  an- 
swered that  he  still  held  in  his  hands  $365.  In  our  view 
the  transaction  contemplated  by  the  statute  was  the  en- 
tire transaction,  and  among  its  elements  were  the  amount 
with  which  Mr.  Taylor  was  entrusted,  the  terms  on  which 
he  received  it,  and  what  sum  was  still  unaccounted  for. 
The  fact  that  he  was  the  witness  called  by  the  executor 
did  not  the  less  make  him  a  witness  who,  in  the  language 
of  tlfe  statute,  had  testified  in  regard  to  such  transaction. 
The  construction  which  regards  each  letter  as  a  transac- 
tion, and  the  receipt  of  the  money  as  a  transaction,  each 
independently  of  the  other,  and  of  every  other  fact,  is  one 
which  w^ould  enable  the  representative  of  a  deceased 
person  to  use  as  an  offensive  weapon  the  shield  which  the 
law  has  provided  against  the  possible  perjurj^  of  one  party 
when  death  has  sealed  the  lips  of  the  other  party  to  a 
transaction.  The  court  should  have  considered  the  testi- 
mony of  Mr.  Taylor  as  to  the  amount  still  unpaid,  and 
had  this  been  done  the  judgment  must  have  been  for  a 
less  sum  than  that  rendered.  The  judgment  of  the  dis- 
trict court  is  therefore  reversed,  and  the  cause  is  re- 
manded for  further  proceedings. 


Beversed  and  remanded. 
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John  H.  Stevenson  v.  Olof  Brodahl. 

Filed  Novembes  18, 1896.    No.  6899. 

Pordble  Entry  and  Detainer:  Landlord  Ain>  Tenant:  Agreement  to 
Mortgage  Crop.  In  an  action  for  the  poBBession  of  real  property 
alleged  to  be  withheld  in  violation  of  a  lease  between  the  parties 
the  breach  alleged  was  the  failure  to  give  a  chattel  mortgage  on 
demand  about  the  1st  of  November,  1891.  The  first  unpaid  pay- 
ment of  rent  to  become  due  was  February  1.  1892.  Held,  That  a 
provision  that  the  lessee  must  give  a  chattel  mortgage  on  the  crop 
each  year  to'  secure  said  note,  though  supplemented  in  the  lease 
with  another  stipulation  that  the  non-fulfillment  of  any  of  its 
terms  would,  at  the  election  of  the  lessor,  end  the  lease,  did  not 
entitle  the  lessor  to  prosecute  an  action  of  forcible  entry  and  de- 
tainer. 

Error  from  the  district  court  of  Saunders  county. 
Tried  below  before  Wheeler,  J. 

David  Van  Etten^  for  plaintilBf  in  error. 

Simpson  &  Somhorger^  contra, 

Ryan,  C. 

The  transcript  in  this  case  begins  with  the  recitation 
that  on  December  18, 1891,  there  was  filed  in  the  office  of 
the  clerk  of  the  district  court  of  Saunders  county  a  com- 
plaint, "among  other  papers  from  the  justice  court.'' 
There  is  in  the  transcript  no  means  afforded  by  which  we 
can  ascertain  the  nature  of  these  "other  papers  from  the 
justice  court."  In  the  trial  afterwards  had  there  was  of- 
fered in  evidence  the  transcript  from  a  justice  of  the  peace 
of  Saunders  county  of  the  record  of  an  action  between  the 
litigants  who  are  parties  to  this  suit,  but  this  last  referred 
to  transcript  was  of  an  action  begun  March  16, 1892,  and 
ended  April  9,  immediately  thereafter.  It  is  therefore  evi- 
dent that  there  is  no  inference  possible  that  one  of  these 
actions  is  the  continuation  of  the  other  in  the  higher 
court.  We  can  go  no  further  back  than  December  18, 
1891,  in  this  investigation,  and  shall  therefore  commence 
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with  this  date  as  our  initial  point  of  inquiry.  The  com- 
plapt  was  filed  by  Olof  Brodahl  against  John  H.  Steven- 
son, to  obtain  possession  of  certain'  real  property  alleged 
to  be  withheld  by  Stevenson,  contrary  to  the  terms  of  the 
lease  made  between  the  plaintiff  and  the  defendant.  This 
lease  was  for  three  years  from  its  commencement,  which 
was  March  19,  1890.  The  rent  stipulated  yearly  was 
f  333.33,  payable,  respectively,  on  the  1st  days  of  February, 
1891, 1892,  and  1893,  and  for  each  payment  a  promissory 
note  was  given.  There  was  a  provision  in  this  lease  that 
Mr.  Stevenson  "agrees  to  give  a  chattel  mortgage  on  the 
crops  each  year  to  secure  the  said  note  due  for  that  year." 
On  a  trial  to  a  jury  of  the  issues  presented  in  the  defend- 
ant's plea  of  "not  guilty"  to  the  complaint  it  was  shown 
that  at  the  proper  time  the  first  note  which  became  due 
was  paid.  The  breach  relied  on  as  furnishing  grounds 
for  the  prosecution  of  an  action  of  forcible  entry  and  de- 
tainer were,  first,  that  no  mortgage  had  been  made  on 
the  crop  of  1891,  though  demanded  about  October  31 
of  that  year,  to  secure  the  note  due  February  1,  1892, 
and  second,  the  lease  provided  that  upon  "the  non-fulfill- 
ment of  any  of  the  conditions  herein  the  said  party  of 
the  first  part  may,  at  his  election,  either  distrain  for  said 
rent  due  or  declare  the  lease  at  an  end  and  recover  pos- 
session as  if  the  same  was  held  by  forcible  detainer." 
The  remedy  is  summary  and  is  intended  merely  to  termi- 
nate a  wrongful  possession.  Its  provisions  are,  therefore, 
to  be  strictly  construed.  There  was  nothing  in  the  proofs 
offered  which  tended  to  show  that  by  the  use  of  the  word 
"year"  the  parties  understood  any  other  than  the  ordi- 
nary acceptation  of  the  term.  The  rent  due  on  February 
1, 1891,  had  been  paid,  when,  in  the  latter  part  of  October 
or  perhaps  in  the  fore  part  of  November  of  1891  a  chattel 
mortgage  on  the  growing  crop  was  demanded,  and  upon 
refusal  of  compliance  a  notice  to  quit  was  given  Steven- 
son. The  next  payment  of  rent  was  due  February  1, 
1892,  and  we  can  see  in  the  provisions  of  the  lease  no 
support  for  the  contention  that  the  lessee  was  required. 
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at  his  peril,  to  give  a  chattel  mortgage  at  the  particular 
time  it  was  demanded.  The  district  court,  however, 
seems  otherwise  to  have  construed  the  provision  as  to 
making  a  mortgage,  and  accordingly  refused  to  permit 
the  introduction  of  evidence  to  show  that  on  February  1, 
1892,  the  lessee  tendered  to  the  lessor  the  amount  which 
fell  due  on  that  day.  Moreover,  on  apparently  the  same 
theory  the  court  peremptorily  instructed  the  jury  to  find 
for  the  defendant.  In  this  ruling  as  to  the  proffered  pay- 
ment on  February  1, 1892,  and  in  giving  the  peremptory 
instructions  indicated,  we  think  the  district  court  erred. 
Its  judgment  is  therefore  reversed,  and  the  cause  is  re- 
manded for  further  proceedings. 


Reversed  and  remanded. 


George  R.  Greer  v.  Phil  E.  Winter. 

Filed  November  18, 1896.    No.  6908. 

Beview:  Conflicting  Evidence.  Where  the  evidence  la  fairly  conflict- 
ing, the  judgment  will  not  be  reversed  merely  because  in  this  court 
the  preponderance  seems  probably  to  have  been  in  favor  of  the  un- 
successful party  in  the  district  court. 

Error  from  the  district  court  of  Red  Willow  county. 
Tried  below  before  Welty,  J. 

Rickards  &  Prouty  for  plaintiff  in  error. 

Covelly  Churchill  &  Winter^  contra. 

Etax,  C. 

This  action  in  the  district  court  of  Red  Willow  county 

was  on  a  breach  of  warranty  in  the  sale  of  a  horse.    The 

defendant,  by  way  of  counter-claim,  alleged  that  the 

horse  was  by  him  traded  as  part  of  the  consideration 

49 


I 


49    706| 
53    209 


706  NEBRASKA  REPORTS.  [V^or.  49 


Hockenberger  v.  State. 


for  a  tract  of  land  in  relation  to  which  there  was  a  war- 
ranty of  quality  which  was  untrue.  The  prayer  of  the 
plaintiff  was  for  judgment  in  the  sum  of  f200;  that  of 
the  defendant  was  for  judgment  in  the  sum  of  $270.  On 
a  trial  of  the  issues  joined  as  to  these  claims  there  was  a 
verdict  and  judgment  in  favor  of  the  plaintiff  in  the  sum 
of  ^1 00.  The  judgment  debtor  brings  the  record  for  re- 
view into  this  court  upon  his  petition  in  error.  This  rec- 
ord is  in  such  condition  that  there  is  open  to  our  consid- 
eration but  one  question,  and  that  is  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  It  may  be  possible,  as  as- 
serted by  the  plaintiff  in  error,  that  the  jury  took  into 
consideration  facts  not  proper  for  them  to  have  in  mind, 
but  of  this  there  is  no  proof.  As  disclosed  by  the  bill  of 
exceptions,  the  evidence  was  merely  conflicting,  and  it 
might  appear  to  us  to  preponderate  in  favor  of  the  plaint- 
iff in  error,  but  this  does  not  justify  a  reversal  of  the 
judgment.  This  has  been  so  often  announced  that  it  now 
should  be  received  as  a  firmly  settled  rule,  without  the 
necessity  of  citing  authorities  to  sustain  it.  The  judg- 
ment of  the  district  court  is 


Affirmed. 


Edward  C.  Hockenberger  v.  State  of  Nebrasbla. 

Filed  November  18, 1896.    No.  8276. 

Information:  Complaint:  Variance:  Embezzleaient.  The  plaintiff 
in  error  was  arrested  on  a  complaint  charging  him  with  having 
embezzled  certain  money  belonging  to  "the  school  district  of  the 
city  of  Grand  Island,  Hall  county,  Nebraska/*  The  information 
on  which  he  was  tried  charged  him  with  having  embezzled  certain 
money  belonging  to  "the  school  district  of  the  city  of  Grand  Island, 
of  the  county  of  Hall,  in  the  state  of  Nebraska."  Held,  No  material 
variance  between  the  complaint  and  the  information. 


: : .    The  complaint  on  which  plaintiff  in  error  was 

arrested  described  him  as  "secretary  of  the  school  board."    The  in- 
formation on  which  he  was  tried  described  him  as  "secretary  of  the 
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board  of  education."    Held,  No  substantial  variance  between  the 
complaint  and  the  information. 


: : :  Preliminary  Examination.    When  it  appears 

that  the  charge  in  the  complaint  is  substantially  the  same  as  that 
set  forth  in  the  information,  a  plea  of  a  want  of  preliminary  ex- 
amination, or  a  variance  between  the  complaint  and  the  informa- 
tion, is  unavailing. 

Embezzlement:  County  Treasurer:  Receipts:  Evidence:  Instruc- 
tions. On  the  18th  of  September.  1891.  the  plaintiff  in  error  was 
county  treasurer  of  Hall  county,  and  at  the  same  time  secretary  of 
the  board  of  education  of  the  city  of  Grand  Island.  He  was  in- 
dicted for  having  on  said  date,  as  secretary  of  said  "board  of  edu- 
cation," embezzled  $1,000  belonging  to  the  school  district  of  Grand 
Island.  The  state  offered  evidence  which  tended  to  show  that  the 
plaintiff  in  error,  on  said  date,  as  secretary  of  the  board  of  educa- 
tion, received  from  himself  as  county  treasurer  $3,000  of  money  be- 
longing to  said  school  district.  The  court  instructed  the  Jury  that 
the  records  of  the  county  treasurer's  office,  showing  that  the  plaint- 
iff in  error,  as  secretary  of  the  school  board,  had  on  said  date 
receipted  to  himself  as  county  treasurer  for  $3,000  of  money  be- 
longing to  said  school  district,  were  competent  evidence  for  them 
to  consider  in  determining  whether  plaintiff  in  error,  as  county 
treasurer,  had  on  said  date  paid  to  himself  as  secretary  of  the 
school  board  said  sum  of  money;  but  refused  to  instruct  the  Jury 
that  such  receipts  were  only  prima  facie  evidence  that  plaintiff  in 
error,  as  secretary  of  the  board,  had  actually  received  said  sum  of 
money  from  himself  as  county  treasurer,  and  that  such  receipts 
might  be  explained  and  the  truth  shown.  Held,  That  the  refusal  to 
instruct  as  requested  was  error. 


6.  : :  : :  .    The  defense  of  the  defendant 

in  error  was,  and  the  evidence  offered  in  his  behalf  tended  to  estab- 
lish it,  that  on  said  date,  while  secretary  of  the  board  of  education, 
he  receipted  to  himself  as  county  treasurer  for  $3,000;  that  as  a 
matter  of  fact  on  said  date  he,  as  secretary  of  the  school  board, 
only  received  from  himself  as  county  treasurer  $2,000,  which  sum. 
on  said  date,  he  paid  over  to  the  city  treasurer.  The  court  refused 
to  submit,  by  an  instruction,  this  defense  to  the  jury.    Held,  Error. 

Error  to  the  district  court  for  Hall  county.    Tried 
below  before  Thompson,  J. 

R.  R.  Horth  and  Tf.  H.  ThompsoVy  for  plaintilBf  in  error. 

A.  S.  Churchilly  Attoniry  General^  and  George  A,  Day, 
Deputy  Attorney  Gaieraly  for  the  state. 
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Bagan,  G. 

Edward  C.  Hockenberger,  in  the  district  court  of  Hall 
county,  was  convicted  of  the  crime  of  embezzlement 
He  brings  the  judgment  pronounced  against  him  upon 
such  conviction  here  for  review. 

On  the  7th  of  February,  1894,  a  complaint  was  filed 
with  the  county  judge  of  Hall  county  charging  Hocken- 
berger with  embezzlement.  He  was  arrested,  pleaded 
not  guilty,  and  waived  a  preliminary  examination.  This 
complaint  charged  that  Hockenberger,  as  "secretary  of 
the  school  board  in  and  for  the  school  district  of  the 
city  of  Grand  Island,  Hall  county,  Nebraska,"  had  em- 
bezzled certain  of  the  moneys  belonging  to  said  school 
district.  The  information  on  which  Hockenberger  was 
tried  charged  that  he,  as  "secretary  of  the  board  of  edu- 
cation in  and  for  the  school  district  of  the  city  of  Grand 
Island,  in  the  county  of  Hall,  in  the  state  of  Nebraska," 
had  embezzled  certain  money  belonging  to  said  school 
district.  To  this  information  the  plaintiff  in  error  file<l 
a  plea  in  abatement,  to  which  the  state  demurred.  The 
demurrer  was  sustained  and  the  plea  dismissed.  ThiH 
action  of  the  court  is  assigned  as  error.  The  plea  in 
abatement  alleged  that  the  plaintiff  in  error  had  not  been 
accorded  a  preliminary  examination  upon  the  charge 
in  the  information,  and  averred  a  variance  between  the 
complaint  on  which  the  plaintiff  in  error  was  arrested 
and  the  information  filed  against  him.  The  alleged  vari- 
ance between  the  charge  in  the  complaint  and  that  in  the 
information  will  be  made  apparent  when  the  two  are 
stated  thus: 

Complaint:  "The  school  district  of  the  city  of  Grand 
Island,  Hall  county,  Nebraska." 

Information:  "The  school  district  of  the  city  of  Grand 
Island,  in  the  county  of  Hall,  in  the  state  of  Nebraska." 

We  know  of  no  better  argument  for  disposing  of  this 
alleged  variance  than  that  of  the  attorney  general, 
which  is  as  follows:   "This  difference  between  the  com- 
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plaint  and  the  information  does  not  constitute  a  vari- 
ance which  the  law  will  recognize,  and  is  a  technicality 
not  to  be  tolerated.  At  one  time,  when  the  dotting  of 
an  'i'  or  the  crossing  of  a  *t'  was  considered  essential, 
such  a  proposition  might  have  been  considered  of  im- 
portance, but  in  this  enlightened  age  of  jurisprudence 
the  law  discards  mere  subterfuge  and  looks  to  the  sub- 
stance of  the  matter  in  the  determination  of  the  rights 
of  the  parties." 

Another  argument  insisted  on  in  this  connection  is  a 
variance  between  the  complaint  and  the  information,  in 
this:  The  complaint  describes  Hockenberger  as  "secre- 
tary of  the  school  board,"  whereas  the  information  de- 
scribes Hockenberger  as  "secretary  of  the  board  of  edu- 
cation." The  law  (Compiled  Statutes,  ch.  79,  subdiv.  14) 
places  all  schools  organized  within  the  limits  of  cities 
such  as  Grand  Island  under  the  direction  and  control 
of  a  board  of  education,  and  provides  that  such  board 
shall  elect  one  of  their  number  secretan'.  The  com- 
plaint and  the  information  should  charge  the  same  of- 
fense, and  charge  it  so  specifically  that  the  person  ac- 
cused may  know  for  what  offense  he  is  to  be  tried.  In 
the  case  at  bar  the  offense  charged  to  Hockenberger  is 
the  embezzlement  of  the  money  of  the  school  district  of 
Grand  Island  while  he  was  secretary  of  the  school  board, 
or  board  of  education,  of  said  school  district.  There  is 
no  substantial  difference  in  charging  that  Hockenberger 
was  the  secretary  of  the  school  board  of  the  city  of  Grand 
Island  and  charging  that  he  was  secretary  of  the  board 
of  education  of  the  city  of  Grand  Island.  When  it  ap- 
pears that  the  charge  in  the  complaint  is  substantially 
the  same  as  that  set  forth  in  the  information,  the  plea 
of  a  want  of  preliminary  examination  or  a  variance  be- 
tween the  complaint  and  the  information  is  unavailing. 
{Voican  V.  StatCy  22  Neb.,  519.)  We  think  there  is  no  sub- 
stantial variance  between  the  charge  in  the  complaint 
and  the  information  either  as  to  what  school  district  the 
money  alleged  to  have  been  embezzled  belonged,  or  in 
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Hockenberger's  oflQcial  designation,  and  tlie  court  did 
not  err  in  sustaining  the  demurrer  to  the  plea  in  abate- 
ment. 

On  the  18th  day  of  September,  1891,  prior  and  subse- 
quent thereto,  Hockenberger  was  county  treasurer  of 
Hall  county,  and  at  the  same  time  secretary  of  the  board 
of  education  of  the  school  district  of  the  city  of  Grand 
Island  in  said  county. 

Another  error  assigned  is  that  the  court  erred  in  re- 
fusing to  give  instructions  four  and  Ave  asked  by  Hock- 
enberger.     These  instructions  are  as  follows: 

"4.  If  you  find  from  the  evidence  beyond  a  reasonable 
doubt  that  on  the  18th  of  September,  ^1891,  that  the  de- 
fendant was  the  duly  elected  and  acting  secretary  of  the 
board  of  education  of  the  school  district  of  the  city  of 
(xrand  Island,  and  further  find  that  on  said  date  he  re- 
ceipted to  the  county  treasurer  of  Hall  county,  Nebraska, 
for  the  sum  of  f 3,000;  but  should  further  find  that  in 
truth  and  in  fact  he  only  received  the  sum  of  f 2,000  and 
that  he  paid  the  f2,000  over  to  the  treasurer  of  said  city, 
who  was  then,  by  virtue  of  his  office,  the  treasurer  of  said 
school  district,  then  it  is  your  duty  to  find  the  defendant 
not  guilty. 

"5.  The  receipts  of  the  county  treasurer's  records  in- 
troduced in  evidence  in  this  case  are  only  prima  facie  evi- 
dence of  the  receipt  of  the  money,  and  are  not  conclusive, 
and  may  be  qualified  and  explained  by  other  competent 
evidence  and  the  truth  shown." 

The  state  showed,  from  the  records  of  the  county  treas- 
urer's office,  that  on  the  18th  of  September,  1891,  Hock- 
enberger  credited  himself  in  his  account,  as  county  treas- 
urer of  Hall  county,  with  having  paid  to  himself,  as  sec- 
retary of  the  board  of  education  of  the  Grand  Island 
school  district,  on  that  date,  f 3,000,  and  it  appeared  from 
Hockenberger's  evidence  that  on  that  date  he  only  paid 
to  the  city  treasurer  of  Hall  county  ?2,000.  The  theory 
of  the  state  was  that  the  jury  were  justified  in  inferring 
from  Hockenberger's  actions  that  he  had  on  said  date, 
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as  treasurer  of  Hall  county,  paid  over  to  himself  as  sec- 
retary of  the  board  of  education  f3,000  of  the  moneys 
belonging  to  the  school  district;  and  the  court,  on  its 
own  motion,  instructed  the  jury  that  if  they  found  that 
Hockenberger  on  said  date  credited  his  accounts,  as 
county  treasurer,  with  f 3,000  that  that  was  evidence  of  a 
delivery  to  himself  as  secretary  of  the  board  of  education 
on  that  date  of  that  amount  of  money  belonging  to  the 
school  district.  Hockenberger's  defense  was,  and  his 
evidence  tended  to  establish  it,  that  on  the  18th  of  Sep- 
tember, 1891,  he  was  short  in  his  accounts  as  county 
treasurer,  and,  to  cover  up  that  shortage,  he  credited 
himself,  as  county  treasurer,  in  his  accounts  with  the 
county  with  f3,000,  when  in  truth  and  in  fact  as  secre- 
tarj'  of  the  board  of  education  he  only  received  from  him- 
self, as  county  treasurer,  |2,000,  which  sum  on  that  date 
he  paid  to  the  city  treasurer.  Instruction  No.  4,  asked 
by  Hockenberger,  was  intended  to  submit  his  theory  of 
the  case  to  the  jury,  and  we  think  the  court  erred  in  not 
giving  the  instruction  asked. 

We  think,  also,  that  the  court  erred  in  not  giving  in- 
struction 5  as  asked,  because  the  records  of  the  county 
treasurer's  office  introduced  in  evidence  were  only  prima 
faciv  evidence  that  Hockenberger,  as  secretary  of  the 
board  of  education,  had  received  the  sum  of  ?3,000  from 
the  county  treasurer.  These  records  were  not  conclusive 
evidence  that  he  had  actually  received  f3,000,  and  Hock- 
enberger was  entitled  to  have  the  jury  so  instructed. 
{Morse  v.  Rice,  36  Neb.,  212.)  As  already  stated,  the  court 
had  told  the  jury  that  the  county  treasurer's  records  were 
evidence  from  which  they  might  infer  t)»nf  Hocken- 
berger, as  secretary  of  the  board  of  education,  had  re- 
ceived from  himself,  as  county  treasurer,  the  full  sum 
of  |3,000.  This  instruction  standing  alone  left  the  jury 
at  liberty  to  conclude  that  thcvse  records  in  the  county 
treasurer's  office — the  receipts  from  Hockenberger  as 
secretary  of  the  board  of  education  to  himself  as  county 
treasurer  for  f3,000 — ^were  conclusive  evidence  that  as 
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secretary  of  the  board  of  education  he  had  received  that 
sum.  The  fact  that  Hockenberger  at  the  time  of  the  al- 
leged embezzlement  was  both  county  treasurer  and  sec- 
retary of  the  board  of  education,  has  a  tendency  to  eon- 
fuse.  But  suppose  that  Jones  had  been  county  treasurer 
and  that  on  the  18th  of  September,  1891,  he  had  paid  to 
Hockenberger,  as  secretary  of  the  board  of  education, 
f2,000  and  that  Hockenberger  had  receipted  for  f3,000. 
Does  it  follow  that  on  the  trial  of  Hockenberger  for  em- 
bezzling the  difference  between  the  f 2,000  and  the  $3,000 
that  his  receipt  to  Jones  would  be  conclusive  evidence 
that  on  that  date  he  had  received  from  Jones  f 3,000? 
We  think  not.  Suppose  this  was  a  civil  action  by  the 
school  district  of  Grand  Island  against  Hockenberger 
and  the  sureties  on  his  official  bond  as  secretary  of  the 
board  of  education  to  recover  this  |1,000,  would  the  re- 
ceipt that  Hockenberger  gave  to  Jones,  as  county  treas- 
urer, be  conclusive  evidence  that  Hockenberger  actually 
received  on  that  date  |3,000  instead  of  $2,000?  We  think 
not.  To  secure  a  conviction  in  this  case  the  state  was 
obliged  to  prove  that  on  the  18th  of  September,  1891, 
Hockenberger,  as  secretary  of  the  board  of  education, 
actually  received  from  the  county  treasurer  of  Hall 
county  $3,000.  That,  in  fact,  was  the  only  point  really 
litigated  in  this  case.  Hockenberger  testified  that  he 
did  receipt  to  the  county  treasurer  for  $3,000,  but  that  as 
a  matter  of  fact  he  received  only  $2,000,  which  sum  he, 
on  that  date,  had  paid  over  to  the  citj^  treasurer.  That 
was  his  defense.  He  was  a  competent  witness  in  his  own 
behalf.  The  jury,  of  course,  were  at  liberty  to  weigh  his 
testimony  with  caution  by  reason  of  the  interest  he  had 
in  the  result  of  the  suit,  and  they  were  so  instructed,  but 
he  was  entitled  to  have  his  theory  of  the  case,  as  disclosed 
by  the  evidence,  submitted  to  the  jury  under  proper  in- 
structions; and  the  court  should  have  told  the  jury  that, 
if  they  found  that  Hockenberger  as  secretary  of  the 
board  of  education  on  the  18th  of  September,  1891,  re- 
ceived from  the  county  treasurer  only  $2,000  and  paid 
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that  over  to  the  city  treasurer  he  should  go  acquitted. 
His  conduct  as  county  treasurer  may  have  been  criminal, 
but  he  was  not  on  trial  for  embezzling  money  as  county 
treasurer.  The  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded. 


Eeversed  and  remanded. 


AiCERiGAN  Exchange  National  Bank,  appellant,  v. 
Emelixe  H.  Pocklek  et  al.,  Impleaded  with 
Columbia  National  Bank,  appellee. 

Filed  November  18, 1896.    No.  6861. 

1.  JCortgages:  Failure  to  Register:  Action  bt  Purchaser  to  Qttiet 
Title:  Pleading.  Appellant  brought  suit  to  foreclose  a  real  estate 
mortgage.  The  appellee  answered  by  cross-petition,  that  it  was 
the  owner  of  the  real  estate  by  virtue  of  a  conveyance  from  the 
mortgagor,  duly  recorded  before  the  recording  of  the  mortgage  of 
the  appellant.  Appellee  further  alleged  that  it  took  its  conveyance 
without  any  notice  of  appellant's  mortgage,  and  prayed  that  it 
might  be  decreed  the  owner  of  the  real  estate,  free  from  the  lien  of 
the  mortgage  of  appellant.  Held,  (1)  That  to  enable  the  court  to 
pronounce  the  decree  prayed  for  it  was  incumbent  upon  the  appel- 
lee to  plead  and  prove  that  it  was  a  purchaser  of  the  real  estate, 
not  a  gratuitous  donee  thereof;  that  it  purchased  the  real  estate 
without  notice,  either  actual  or  constructive,  of  the  mortgage  of  the 
appellant;  that  for  the  property  it  parted  with  or  paid  a  valuable 
consideration;  what  that  consideration  was.  and  that  it  paid  or 
parted  with  such  consideration  before  receiving  notice  of  the  mort- 
gage of  the  appellant;  (2)  that  as  the  cross-petition  of  the  appellee 
did  not  aver  that  it  was  a  purchaser  of  the  real  estate,  nor  the  con- 
sideration parted  with  or  paid  therefor,  nor  that  it  paid  or  parted 
with  any  consideration  for  the  property,  it  did  not  state  a  cause  of 
action. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Strode,  J. 

Saicyef'y  Snell  d  Frosty  for  appellant. 

Atkinson  d  Doty,  contra. 
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The  American  Exchange  National  Bank  (hereinafter 
called  the  "Exchange  Bank'')  brought  this  suit  in  the 
district  court  of  Lancaster  county  to  foreclose  a  mortgage 
upon  certain  real  estate.  Emeline  H.  Fockler  and  her 
husband,  the  mortgagors,  and  the  Columbia  National 
Bank  (hereinafter  called  the  "Columbia  Bank")  were 
made  defendants  to  the  action.  The  mortgage  of  the 
Exchange  Bank  was  dated  October  21, 1891,  but  not  filed 
for  record  in  the  office  of  the  register  of  deeds  until  the 
1st  day  of  July,  1892.  The  Columbia  Bank  interposed, 
in  its  answer  to  the  petition  of  the  Exchange  Bank,  first, 
a  general  denial;  and  as  a  second  defense  averred  that  it 
was  then  the  owner  and  in  possession  of  the  mortgaged 
real  estate  by  virtue  of  a  deed  of  conveyance  therefor 
executed  and  delivered  to  it  by  Fockler  and  wife;  and 
that  the  deed  had  been  filed  for  record  in  the  office  of 
the  register  of  deeds  prior  to  the  filing  of  the  Exchange 
Bank's  mortgage,  and  that  it  had  become  the  owner  of 
said  lots  and  taken  possession  thereof  without  any  knowl- 
edge of  the  existence  of  the  Exchange  Bank's  mortgage. 
The  district  court  entered  a  decree  quieting  and  confirm- 
ing the  title  of  the  real  estate  in  the  Columbia  Bank  and 
dismissing  the  petition  of  the  Exchange  Bank,  and  it  has 
appealed. 

When  the  case  came  on  for  trial  counsel  for  the  Ex- 
change Bank  objected  to  the  introduction  of  any  evidence 
on  behalf  of  the  Columbia  Bank,  for  the  reason  that  its 
answer  did  not  state  facts  sufficient  to  constitute  a  de- 
fense to  the  action.  This  objection  was  overruled  and  it 
is  now  argued  that  the  decree  must  be  reversed,  because 
the  answer  of  the  Columbia  Bank  does  not  state  facts 
sufficient  to  constitute  a  defense  to  the  action  of  the 
Exchange  Bank,  or  facts  sufficient  to  entitle  it  to  the 
decree  prayed  for  and  awarded.  Aside  from  a  general 
denial,  the  answer  of  the  Columbia  Bank  was  an  at- 
tempted cross-bill  or  cross-petition  asking  affirmative  re- 
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lief,  and,  so  far  as  the  same  is  material  here,  was  in  the 
following  language:  "This  defendant,  further  answering, 
says:  That  it  is  the  owner  and  in  possession  of  said  lots, 

*  *  *  and  that  it  became  said  owner  of  said  lots  by 
virtue  of  a  deed  executed  and  delivered  to  it  by  the  said 

*  *  *  Fockler,  ♦  ♦  ♦  and  which  deed  was  re- 
corded in  the  oflBce  of  the  register  of  deeds  of  said  county 
on  the  29th  day  of  June,  1892.  And  this  defendant  says 
that  it  became  the  owner  of  said  lots  and  took  possession 
thereof  without  any  knowledge  that  the  said  plaintiff 
had  any  interest  in  or  claim  of  any  kind  to  said  lots,"  etc. 
The  prayer  of  this  cross-petition  was  that  the  mortgage 
of  the  Exchange  Bank  might  be  decreed  not  a  lien  upon 
said  real  estate  and  canceled,  and  that  the  Columbia 
Bank  might  be  decreed  the  owner  of  such  real  estate, 
free  from  the  lien  of  the  Exchange  Bank's  mortgage.  By 
this  cross-petition  the  Columbia  Bank  attempted  to  plead 
that  it  was  a  good-faith  purchaser  for  a  valuable  consid- 
eration of  the  real  estate  in  question,  without  notice  of 
the  lien  of  the  Exchange  Bank.  But  it  is  to  be  observed 
that  the  Columbia  Bank  does  not  aver  in  its  cross-petition 
that  it  ever  purchased  this  property;  nor  does  it  aver 
what  consideration  it  paid  therefor;  nor  does  it  aver 
that  it  paid  any  consideration  for  the  property,  valuable 
or  otherwise. 

A  pleader  who  is  asking  affirmative  relief  must  state 
the  facts,  the  existence  of  wiiich  he  claims  entitles  him 
to  the  relief  prayed  for.  Here  the  Columbia  Bank  was 
asking  the  court  to  decree  that  it  was  a  good-faith  pur- 
chaser without  notice,  for  a  valuable  consideration,  of 
the  real  estate  in  question,  and  to  enable  the  court  to 
pronounce  this  decree  it  was  incumbent  upon  the  Colum- 
bia Bank  to  plead  and  prove  that  it  was  a  purchaser  of 
this  real  estate,  not  that  it  was  a  gratuitous  donee 
thereof;  that  it  purchased  it  without  notice,  either  actual 
or  constructive,  of  the  lien  of  the  Exchange  Bank;  that 
for  the  property  it  parted  with  or  paid  some  valuable 
consideration;  what  that  consideration  was;  and  that  it 


716         NEBRASKA  REPORTS.      [A^OL.  49 


American  Exchange  Nat.  Bank  v.  Fockler. 


had  paid  or  parted  with  that  consideration  before  it  re- 
ceived notice  of  the  lien  of  the  Exchange  Bank.  See  the 
rule  stated  and  the  authorities  collated  in  16  Am.  &  Eng. 
Ency.  of  Law,  834,  836.  See,  also,  Makepeace  v.  Daris^  27 
Ind.,  352,  where  it  was  held:  "In  a  suit  to  enforce  an 
equitable  title  to  lands  it  is  not  necessary  that  the  com- 
plaint should  charge  the  defendant  with  notice  of  the 
plaintiff's  equity.  If  the  defendant  claims  as  a  pur- 
chaser without  notice  he  should  set  up,  by  way  of  an- 
swer, the  facts  which  entitle  him  to  protection  as  such.*' 
In  Lang  v.  Dollarhide,  24  Cal.,  218,  it  was  ruled:  "The 
burden  of  showing  that  he  is  a  purchaser  in  good  faith 
and  for  a  valuable  consideration  is  cast  upon  the  one 
claiming  under  a  second  deed,  but  recorded  first  in  point 
of  time,  and  the  deed  itself  is  not  evidence  of  these  facts, 
but  they  must  be  shown  by  other  testimony."  The  court 
said :  "It  is  next  contended  by  counsel  for  the  defendant 
that  inasmuch  as  defendant's  deed  was  first  recorded,  he 
is  a  subsequent  purchaser  in  good  faith  and  for  a  valuable 
consideration,  and  that  as  against  him  the  plaintiff^s 
title,  although  prior  in  point  of  time,  must  fail.  ♦  ♦  ♦ 
Had  the  defendant,  however,  shown  a  deed  from  Vaca 
recorded  before  that  of  the  plaintiffs,  he  would  have 
failed  in  making  out  this  defense;  for,  aside  from  the 
recitals  contained  in  his  deed,  he  offered  no  evidence 
showing  himself  a  subsequent  purchaser  in  good  faith 
and  for  a  valuable  consideration.  The  burden  of  proving 
this  rested  upon  him,  and  the  recitals  of  the  deed  are  not, 
as  he  contends,  prima  facie  proof  of  a  valuable  considera- 
tion. Such  recitals  are  but  the  declarations  of  the 
grantor,  and  it  has  never  been  held  that  the  declarations 
of  a  vendor  or  assignor  made  after  the  sale  or  assign- 
ment can  be  received  to  defeat  the  title  of  the  vendee  or 
assignee.  A  party  seeking  to  bring  himself  within  the 
statute  cannot  rely  upon  the  recitals  of  his  deed,  but  must 
prove  the  payment  of  the  purchase  money  aliunde.^^ 
(Bovcman  v.  Griffith^  35  Neb.,  361,  and  cases  cited;  Com- 
piled Statutes,  ch.  73,  sec.  45.) 
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In  the  case  at  bar,  since  it  was  necessary,  to  entitle 
the  Columbia  Bank  to  the  relief  for  which  it  prayed,  and 
which  was  awarded,  to  prove  what  consideration  it 
parted  with  or  paid  for  the  real  estate,  and  that  it  had 
parted  with  or  paid  such  consideration  before  it  received 
notice  of  the  Exchange  Bank's  claim,  therefore  it  was 
essential  that  these  facts  should  be  pleaded.  The  cross- 
petition  of  the  Columbia  Bank  did  not  state  a  cause  of 
action.  The  court  erred  in  admitting  any  evidence  under 
the  same.  Its  decree  is  reversed  and  the  cause  remanded, 
with  instructions  to  the  district  court  to  permit  the  Co- 
lumbia Bank,  if  it  desires,  to  file  an  amended  cross-peti- 
tion upon  the  payment  by  it  of  all  costs  made  in  this 
proceeding  up  to  the  day  of  filing  such  amended  cross- 
complaint. 

Beversed  and  remanded. 
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Filed  November  18, 1896.    No.  6874. 

t,  Homeetead:  Convetance  to  Wife:  Lien  of  Judgment.  A  judg- 
ment debtor  owned  and  occupied,  with  his  family,  sixty  acres  of 
land  in  Webster  county  of  less  value  than  $2,000.  He  and  his  wife 
conveyed  this  land  to  one  R.  for  the  purpose  of  having  the  latter 
convey  the  land  to  the  wife  of  the  Judgment  debtor.  This  was 
done.  The  Judgment  against  the  homestead  owner  was  also 
against  R.  In  a  suit  to  subject  said  land  to  the  payment  of  said 
Judgment,  held,  (1)  that  the  motive  which  influenced  the  homestead 
owner  in  having  the  title  of  this  land  conveyed  to  his  wife  was  an 
immaterial  inquiry,  as  the  property  was  not  susceptible  of  a  fraudu- 
lent alienation;  (2)  that  R.  did  not  own  the  real  estate,  but  held 
the  legal  title  in  trust  for  the  wife,  and  that  the  latter,  by  the  con- 
veyance from  R.,  did  not  take  the  land  burdened  with  the  Judg- 
ment. 

2.  Acknowledgment:  Mistake  in  Certificate.  The  deed  to  R.  was 
actually  acknowledged  in  Nuckolls  county,  before  a  notary  public 
thereof,  but  by  mistake  he  certified  that  he  was  a  notary  public  of 
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Webster  county,  where  the  deed  wag  recorded.  Held,  (1)  That  the 
rights  of  the  judgment  creditor  were  not  affected  by  this  mistake 
of  the  notary  public;  (2)  that  the  deed  having  been  actually  signed, 
acknowledged,  and  delivered,  conveyed  the  legal  title  to  R. 

3.  Lien  of  Judgment.    Where  the  legal  title  to  real  estate  is  in  the 

name  of  the  Judgment  dehtor,  nevertheless  the  lien  of  a  judgment 
against  him  attaches  only  to  the  actual  interest  which  he  has  in 
the  real  estate. 

4.  Judicial  Sales:  Power  of  Court  to  Vacate.    If  there  has  been  fraud 

or  unfairness,  irregularity,  or  disregard  of  the  statute  in  making  a 
judicial  sale,  the  district  court  is  invested  with  the  discretion  to  set 
such  sale  aside. 


5.  :  .    But  when  such  sale  has  been  fairly  conducted  and 

made,  when  all  the  provisions  of  the  statute  have  been  complied 
with,  when  the  property  has  been  sold  for  two-thirds  of  Its  ap- 
praised value,  and  the  sale  has  been  duly  reported  to  the  court  and 
no  objections  are  interposed  to  its  confirmation,  the  district  court 
has  not  the  discretion  to  arbitrarily  set  such  sale  aside,  but  should 
confirm  it. 

Appeal  from  the  district  court  of  Webster  county. 
Heard  below  before  Beall,  J. 

Capps  d  Stevens  and  Lewis  C.  Spooner,  for  appellants. 

J.  8.  Gilham,  contra. 

Ragan,  C. 

In  a  justice  court  of  Webster  county  William  Deering 
&  Co.,  in  February,  1888,  recovered  a  judgment  against 
C,  N.,  J.  Q.,  and  A.  L.  Robinson.  A  transcript  of  this 
judgment  was  at  once  filed  and  docketed  in  the  office  of 
the  clerk  of  tlie  district  court  of  said  county.  In  No- 
vember, 1888,  C.  N.  Robinson  and  his  wife,  Mary,  con- 
veyed by  warranty  deed  a  tract  of  land  in  Webster  county 
to  the  said  A.  L.  Robinson.  In  December,  1888,  A.  I-. 
Robinson  conveyed  this  real  estate  to  the  said  ^Mary  A. 
Robinson.  Something  like  a  year  after  this  last  convey- 
ance C.  N.  Robinson  and  wife  removed  to  the  state  of 
Missouri,  it  seems,  with  the  intention  of  making  that 
their  future  home;  and  while  there,  in  September,  1891, 
sold  and  conveyed  the  real  estate  mentioned  above  to 
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one  W.  B.  Guthrie,  who  took  posBession  of  the  same. 
While  C.  N.  Kobinson  owned  the  real  estate  he  mort- 
gaged it  to  one  Roberts,  and  the  latter  brought  this  suit 
in  the  district  court  of  Webster  county  to  foreclose  the 
mortgage.  C.  N.  Kobinson  and  his  wife,  Mary,  W.  B. 
Guthrie,  the  owner  of  the  equity  of  redemption,  and  Will- 
iam Deering  &  Co.  were  made  parties  defendant.  Service 
was  obtained  upon  Deering  &  Co.  by  publication,  and 
they  having  failed  to  appear,  their  default  was  entered 
and  a  decree  of  foreclosure  rendered  as  prayed.  In  due 
time  the  land  was  sold  by  the  sheriff  and  purchased  by 
Deering  &  Co.  and  the  sale  reported  to  the  court.  After 
this  was  done  Deering  &  Co.  made  application  to  the 
court  to  set  aside  the  default  entered  against  them,  al- 
leging inter  alia  that  their  said  judgment  against  the 
Bobinsons  was  a  lien  upon  this  land,  subject  only  to 
the  lien  of  the  mortgage  foreclosed.  The  court  seems  to 
have  vacated  the  default.  Pleadings  were  filed  and  the 
issue  made  up  and  tried  as  to  whether  the  judgment 
of  Deering  &  Co.  was  or  had  ever  been  a  lien  upon  the  real 
estate.  The  court  found  and  decreed  that  the  judgment 
of  Deering  &  Co.  was  not  a  lien,  and  had  never  been  a 
lien  upon  the  real  estate  involved  in  the  foreclosure  suit. 
Upon  the  court's  decreeing  that  Deering  &  Co.  had  no  lien 
upon  the  real  estate,  they  moved  the  court  to  confirm  the 
sale  of  the  real  estate  made  to  them  by  the  sheriflE.  This 
the  court  overruled  and  upon  its  own  motion  set  aside  the 
sale.  Deering  &  Co.  have  appealed  from  the  de(  ree  of 
the  court  denying  them  a  lien  upon  the  real  estate  and 
from  the  order  setting  aside  the  sale. 

1.  The  evidence  shows  without  contradiction  that  the 
tract  of  land  owned  by  C.  N.  Kobinson  in  1888,  when  the 
judgment  of  Deering  &  Co.  was  rendered,  consisted  of 
about  sixty  acres,  was  of  less  value  than  ?2,000,  and  was 
then  occupied  by  himself  and  wife  as  a  homestead;  that 
in  November,  1888,  Robinson  and  his  wife  conveyed  the 
land  to  A.  L.  Robinson  for  the  sole  purpose  of  having 
the  latter  convey  it  to  Mary  Robinson,  the  wife  of  C.  N., 
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and  that  in  December,  1888,  A.  L.  Bobinson  did  convej 
the  title  to  C.  K's  wife.  Since  this  real  estate  was  the 
homestead  of  C.  N.  Bobinson  and  his  wife,  the  judgment 
of  Deering  &  Co.  was  not  a  lien  upon  it.  The  land, 
being  a  homestead,  was  exempt  from  sale  on  execution, 
and  while  the  judgment  of  Deering  &  Co.  was  an  apparent 
lien,  the  homestead  was  not  liable  to  be  taken  and  sold 
to  satisfy  it  It  is  immaterial  what  the  motive  of  O.  N- 
Bobinson  was  in  having  the  title  to  this  land  vested  in 
his  wife,  as  that  motive  could  not  affect  the  conveyance. 
Being  a  homestead,  it  was  not  susceptible  of  fraudulent 
alienation  {Schribar  v.  Piatt j  19  Neb.,  625);  and  C.  N. 
Bobinson  and  wife  might  sell  and  convey  or  give  this 
homestead  to  whom  they  pleased,  and  no  creditor  of 
either  one  of  them  could  complain  of  it. 

But  it  is  insisted  that  C.  N.  Bobinson  and  wife  removed 
to  the  state  of  Missouri  after  the  title  to  the  real  estate 
was  vested  in  the  wife,  with  the  intention  of  making  their 
home  in  that  state,  and  that  such  removal  was  an  aban- 
donment of  the  homestead,  and  that  the  land  at  once 
became  liable  for  the  judgment  of  Deering  &  Co.  The 
fallacy  of  this  argument  is  that  the  real  estate  was  then 
the  property  of  Mrs.  Bobinson,  and  Deering  &  Co.  had  no 
judgment  against  her  and  her  property  was  not  liable 
for  her  husband's  debt 

Another  argument  is  that  the  judgment  of  Deering  & 
Co.  was  also  against  A.  L.  Bobinson,  and  as  the  legal  title 
to  this  land  was  conveyed  to  him  on  the  24th  day  of 
November,  1888,  that  the  judgment  from  that  instant  be- 
came a  lien  upon  it;  that  it  was  not  A.  L.  Bobinson'a 
homestead,  and  that  Mrs.  Bobinson,  by  the  subsequent 
conveyance  from  A.  L.  Bobinson,  took  the  legal  title  to 
the  land  incumbered  with  the  lien  of  the  Deering  judg- 
ment. But  A.  L.  Bobinson  was  a  trustee  for  Mrs.  Bobin- 
son. The  legal  title  to  the  land  was  conveyed  to  him  for 
the  express  purpose  of  having  him  convey  it  to  Mrs.  Bob- 
inson. A.  L.  Bobinson  had,  to  be  sure,  the  legal  title 
for  a  few  days,  but  he  was  not  the  owner  of  the  land. 
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During  all  the  time  that  A.  L.  Robinson  held  the  legal 
title,  C.  N.  Robinson  and  wife  were  in  poss'ession.  By 
section  477  of  the  Code  of  Civil  Procedure  a  judgment  is 
made  a  lien  upon  the  land  of  the  judgment  debtor;  that 
is,  the  land  owned  by  him.  True  enough,  if  the  record 
shows  the  legal  title  to  land  to  be  in  the  debtor,  the  judg- 
ment is  an  apparent  lien  upon  that  land,  but  the  fact 
that  the  record  shows  the  legal  title  to  land  to  be  in  a 
debtor  is  not  conclusive  evidence  that  the  debtor  actually 
owns  the  real  estate.  The  rule  is  that  where  the  legal  title 
to  real  estate  is  in  the  name  of  the  judgment  debtor,  nev- 
ertheless the  lien  of  the  judgment  against  him  attaches 
only  to  the  actual  interest  which  he  has  in  the  real  estate. 
{I'hl  r.  May  J  5  Neb.,  157;  Metz  r.  State  Bank  of  BrotonviHe, 
7  Neb.,  165;  Oaluray  r.  MalchotCy  7  Neb.,  285;  Dorsey  i\ 
Hall,  7  Neb.,  460;  Mansfield  v.  Gregory,  8  Neb.,  432;  Berk- 
It  y  V.  Lamb,  8  Neb.,  392;  Harral  v.  Gray,  10  Neb.,  186; 
Dewey  v.  Walton,  31  Neb.,  819;  Mundt  v.  Hagedom,  49  Neb., 
409.)  The  title  conveyed  to  Mrs.  Robinson  by  A.  L.  Rob- 
inson was  not,  therefore,  subject  to  the  judgment  of 
Deering  &  Co.  The  deed  made  by  C.  N.  Robinson  and 
wife  to  A.  L.  Robinson  was  executed  and  acknowledged 
in  Nuckolls  county,  Nebraska,  before  a  notary  public  of 
that  county.  The  certificate  to  this  acknowledgment  was 
as  follows:  "State  of  Nebraska,  Webster  County,  ss.  On 
this  24th  day  of  November,  A.  D.  1888,  before  me,  Gilbert 
Mott,  a  notary  public  duly  commissioned  and  qualified 
for  and  residing  in  said  county,  personally  appeared,"  etc. 
It  seems  that  writing  "Webster''  county  instead  of 
"Nuckolls"  in  the  notary's  certificate  was  a  mistake,  and 
it  is  now  argued  that  the  court  erred  in  considering  this 
deed  as  evidence,  because  the  notary  public  did  not  live 
in  Webster  county,  as  he  certified.  The  evidence  is  un- 
contradicted that  C.  N.  Robinson  and  wife  actually  exe- 
cuted and  delivered  this  deed  and  actually  acknowledged 
it  before  Mott  in  Nuckolls  county,  and  that  he  was  then 
and  there  a  notary  public  of  said  county.  This  deed, 
then,  conveyed  the  legal  title  of  these  lands  to  A.  L.  Rob- 
50 
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inson.  The  mistake  in  the  certificate  may  have  been  such 
as  not  to  entitle  the  deed  to  record,  but  the  title  which 
A.  L.  Robinson  took  to  these  lands  or  the  validity  of  the 
conveyance  made  in  no  manner  depended  upon  whether 
the  deed  was  recorded.  It  was  signed,  witnessed,  ac- 
knowledged, and  delivered.  This  was  all  the  grantors 
were  required  to  do  to  vest  a  legal  title  to  the  real  estate 
in  their  grantee.  The  object  of  recording  a  deed  is  to 
perpetuate  it  as  evidence.  Since  the  real  estate  was  a 
homestead,  the  conveyance,  to  be  valid,  was  obliged  to  be 
acknowledged  by  both  husband  and  wife,  and  it  was,  and 
was  therefore  valid.  The  appellants'  rights  were  not 
affected  by  this  mistake  of  the  notary  public  in  the  least, 
as  it  could  not  possibly  make  any  difference  to  them 
whether  the  deed  was  ever  recorded.  The  court  did  not 
err  in  considering  the  deed  as  evidence  in  the  case,  and  its 
decree  denying  the  appellants  a  lien  upon  the  land  in 
question  is  affirmed. 

2.  The  sale  made  of  this  land  was  regular  in  all  respects. 
It  was  made  in  conformity  to  all  the  provisions  of  the 
statute.  The  appellants'  bid  for  the  property  was  more 
than  two-thirds  of  its  appraised  value,  and  no  one  moved 
to  set  aside  the  sale  or  objected  to  its  confirmation.  We 
are  wholly  unable  to  understand  for  what  reason  the  dis- 
trict court  vacated  the  sale.  Of  course,  if  there  has  been 
any  fraud  or  unfairness,  irregularity,  or  disregard  of  the 
statute  in  making  a  sale,  doubtless  the  court  is  invested 
with  the  authority  to  set  it  aside;  but  when  a  sale  has 
been  fairly  conducted  and  made,  when  all  the  provisions 
of  the  statute  have  been  complied  with,  when  the  prop- 
erty has  been  sold  for  two-thirds  of  its  appraised  value, 
when  the  sale  has  been  duly  reported  to  the  court  and 
when  no  objections  are  interposed  to  its  confirmation, 
the  district  court  has  not  the  discretion  to  arbitrarily  set 
the  sale  aside,  but  should  confirm  it.  The  decree  of  the 
court  setting  aside  the  sale  is  reversed.  This  cause  is 
remanded,  with  instructions  to  the  district  court  to  con- 
firm the  sale  made  of  the  real  estate  in  question  to  the  ap- 
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pellants  on  the  13th  day  of  May,  1893;  to  order  the  sheriff 
of  said  county  to  execute  to  the  appellants  a  deed  of  con- 
veyance therefor;  to  enter  an  order  that  the  sheriflE  of 
said  county,  out  of  the  proceeds  of  said  sale,  shall  pay 

(1)  the  costs  of  the  foreclosure  suit  and  this  proceeding; 

(2)  to  the  plaintiff  in  the  foreclosure  suit  the  amount  of 
his  decree  and  interest;  and  (3)  the  surplus  to  be  paid  to 
W.  B.  Guthrie,  the  owner  of  the  equity  of  redemption  of 
said  real  estate. 

Degrbb  accordingly. 


Thomas  Burke  v.  J.  D.  Brown  et  al. 

F11.ED  NovEHBEB  18, 1896.    No.  6904. 

Bulings  on  Evidence:  Assignments  of  EJrrob:  Review.  Where  no 
complaint  is  made  in  the  motion  for  a  new  trial  as  to  the  ruling  of 
the  court  in  admitting  or  excluding  evidence,  either  specifically  or 
in  the  language  of  the  statute,  namely,  "Error  of  law  occurring  at 
the  trial"  (Code,  sec.  314),  this  court  will  not  review  an  assignment 
in  a  petition  in  error  that  the  district  court  erred  in  admitting  or 
excluding  certain  evidence  on  the  trial. 

Error  from  the  district  court  of  Blaine  county.  Tried 
below  before  Harrison,  J. 

J.  Warren  Oardiner  and  A.  8.  Moon,  for  plaintiff  in  error. 

Sullivan  &  Guttcrson  and  E.  H.  Rigg,  contra. 

Eagan,  C. 

Thomas  Burke  brought  this  suit  in  the  district  court 
of  Blaine  county  against  J.  D.  and  F.  E.  Brown.  There 
was  a  verdict  and  judgment  for  the  defendants  and 
Burke  prosecutes  here  a  petition  in  error.  The  action 
was  based  upon  a  promissory  note  made  by  the  Browns 
to  one  Northup,  which  Brown  alleged  he  had  purchased 
before  due  for  a  valuable  consideration.  The  defense 
was  a  material  alteration  of  the  note  after  its  delivery,  in 
this:  That  the  note  when  delivered  did  not  provide  for 
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interest,  but  that  subsequently  the  payee  had  inserted  in 
the  note,  "Interest  at  ten  per  cent  from  date." 

1.  The  first  argument  in  the  brief  is  that  the  court 
erred  in  excluding  certain  evidence  offered  by  the  plaint- 
iff in  error.  The  petition  in  error  is  that  "the  court  erred 
in  excluding  testimony  material  to  the  issue."  This  as- 
signment is  too  indefinite  for  review.  In  addition  to 
this  it  is  to  be  remarked  that  the  plaintiff  in  error,  in  his 
motion  for  a  new  trial,  makes  only  three  complaints, 
namely,  that  the  verdict  is  contrary  to  law,  not  sustained 
by  sufficient  evidence,  and  that  the  court  erred  in  giving 
certain  instructions.  It  seems  almost  superfluous  to  re- 
mark, in  view  of  the  repeated  decisions  of  this  court,  that 
it  is  not  necessary  in  a  motion  for  a  new  trial  to  assign 
specifically  that  the  court  erred  in  admitting  or  exclud- 
ing certain  evidence,  but  in  that  motion  it  is  sufBcient  to 
use  the  language  of  the  statute,  viz.,  for  "Error  of  law 
Occurring  at  the  trial"  (Code,  sec.  314);  and  under  such 
an  assignment  in  a  motion  for  a  new  trial  the  plaintiff 
in  error  here  may  review  the  action  of  the  court  in  ad- 
mitting or  excluding  evidence  by  specifically  assigning 
in  his  petition  in  error  what  particular  evidence  the 
court  admitted  or  excluded,  but  where  no  complaint  is 
made  in  the  motion  for  a  new  trial  as  to  the  ruling  of  the 
court  in  admitting  or  excluding  evidence,  either  specific- 
ally or  in  the  language  of  the  statute,  then  this  court  will 
not  review  an  assignment  of  error  in  a  petition  in  error 
directed  to  the  action  of  the  court  in  admitting  or  ex- 
cluding evidence  on  the  trial. 

2.  A  second  assignment  is  that  the  court  erred  in  giv- 
ing instruction  No.  6.  On  looking  into  the  record  we 
discover  that  the  plaintiff  in  error  took  no  exception  to 
the  action  of  the  court  in  giving  this  instruction,  and  we 
cannot  therefore  review  this  assignment. 

3.  The  third  assignment  is  that  the  verdict  is  not  sup- 
ported by  sufficient  evidence.  We  think  it  is.  The  judg- 
ment of  the  district  court  is 

Affirmed. 

Harrison,  J.,  not  sitting. 
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Emma  L.  Van  Etten  v.  Edward  P.  Test. 

Filed  November  18, 1896.    No.  6900. 

1.  Bevlew:   Presuhptions:  Bill  of  Exceptions.    When  a  bill  of  ex- 

ceptions has  been  quashed,  this  court  will  conclusively  presume 
that  evidence  was  introduced  on  the  trial  which  sustained  the 
judgment  rendered. 

2.  Judgment  Kunc  Pro  Tunc:  Courts.    The  authority  of  courts,  both 

of  law  and  equity,  to  enter  a  judgment  or  decree  nunc  pro  tunc  does 
not  depend  upon  statute.  It  is  an  inherent  power  lodged  in  the 
courts. 

3. :  .    If  a  judgment  in  fact  was  rendered,  if  an  order  in 

fact  was  made,  and  such  judgment  or  order  not  recorded,  then  the 
court,  at  any  time  afterwards,  in  a  proper  proceeding  and  upon  a 
proper  showing.  Is  invested  with  the  power  to  render  nunc  pro  tune 
such  judgment  or  make  such  order. 

4. :  Bill  of  Exceptions:  Review.  Eleven  months  after  overrul- 
ing a  motion  for  a  new  trial  the  court,  on  motion,  entered  judg- 
ment nunc  pro  tunc  on  the  verdict.  The  motion  was  resisted  and  a 
bill  of  exceptions  settled.  The  judge  certified  that  the  bill  of  ex- 
ceptions consisted  of  fourteen  pages,  numbered  from  one  to  four- 
teen, both  inclusive.  He  did  not  certify  that  it  contained  any  of 
the  evidence  used  on  hearing  of  the  motion.  From  the  bill  of  ex- 
ceptions brought  here  the  first  eight  pages  were  missing.  Held, 
(1)  That  such  bill  of  exceptions  would  not  be  considered  for  any 
purpose;  (2)  that  the  supreme  court  would  presume  that  the  dis- 
trict court,  on  the  hearing  of  said  motion,  had  before  it  evidence 
showing  that  a  judgment  had  in  fact  been  rendered  or  ordered  at 
the  time  the  motion  for  a  new  trial  was  overruled. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Irvine,  J. 

Damd  Van  Etteiij  for  plaintiff  in  error, 

/.  R.  AndrewSy  contra. 

Ragan,  C. 

This  is  an  action  in  ejectment  brought  in  the  district 
court  of  Douglas  county  by  Emma  L.  Van  Etten  against 
Edward  F.  Test.  From  a  judgment  dismissing  Mrs.  Van 
Etten's  petition  she  prosecutes  to  this  court  a  petition  in 
error. 
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1.  The  bill  of  exceptions  preserving  the  evidence  given 
on  the  trial  has  been  quashed.  We  must  therefore  con- 
clusively presume  that  the  evidence  sustained  all  the 
defenses  interposed  to  the  action.  The  pleadings  sup- 
port the  judgment  rendered. 

2.  The  trial  occurred  in  May,  1892.  The  jury  returned 
a  verdict  in  favor  of  the  defendant  in  error  and  plaintiflE 
in  error  filed  a  motion  for  a  new  trial.  This  motion  was 
overruled  on  the  28th  of  that  month,  and  for  some  reason 
not  disclosed  by  the  record,  the  judgment  dismissing  Mrs. 
Van  Etten's  action  was  not  at  that  time  entered.  Subse- 
quently, in  April,  1893,  on  motion  of  the  defendant  in 
error,  the  district  court  entered  a  judgment  on  the  ver- 
dict of  the  jury  nunc  pro  tutw  dismissing  Mrs.  Van  Et- 
ten's  petition.  It  is  now  insisted  that  the  court  was 
without  jurisdiction  to  make  this  order.  We  do  not 
know  whether  the  court,  on  overruling  the  motion  of 
Mrs.  Van  Etten  for  a  new  trial,  made  a  minute  on  its 
docket  that  judgment  should  be  entered  on  the  journal 
dismissing  the  action,  or  whether  the  court  announced 
orally  that  such  a  judgment  would  be  entered.  For 
aught  the  record  shows  the  failure  to  enter  the  judg- 
ment may  have  been  the  neglect  of  the  clerk  of  the  court 
or  a  failure  of  the  judge  to  make  or  announce  an  order  in 
the  premises.  But  in  this  action,  after  the  motion  for  a 
new  trial  had  been  overruled  there  was  nothing  left  for 
the  court  to  do  but  to  enter  judgment  on  the  jury's  ver- 
dict dismissing  the  action,  and  it  was  its  duty  to  do  so; 
and  since  the  court,  at  a  subsequent  term,  entered  the 
judgment  nunc  pro  tunc  we  must  presume  that  this  nunc 
pro  tunc  order  was  made  for  the  purpose  of  having  the 
records  of  the  court  speak  the  truth;  that  is,  show  what 
actually  occurred  on  the  28th  of  May,  1892.  There  is 
nothing  in  the  argument  of  plaintiff  in  error  that  the 
court  was  without  jurisdiction  or  authority  to  enter  this 
judgment  nunc  pro  tunc.  The  authority  of  courts,  both 
of  law  and  equity,  to  enter  a  judgment  or  decree  nunc 
pro  tunc  in  a  proper  case  and  in  furtherance  of  justice 
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is  one  that  does  not  depend  upon  statute;  it  is  an  in- 
herent power  lodged  In  the  courts;  and  this  power  rests 
upon  the  principle  that  the  courts  have  the  authority, 
and  it  is  their  duty,  to  make  their  records  say  what 
actually  occurred, — to  speak  the  truth.  If  a  jud<;meat 
in  fact  was  rendered,  if  an  order  in  fact  was  made,  and 
such  judgment  or  such  order  not  recorded,  then  that 
court,  at  any  time  afterwards,  in  a  proper  proceeding 
and  upon  a  proper  showing,  is  invested  with  the  power 
to  render  nunc  pro  tvnc  such  judgment  or  make  such 
order.  (See  Belkin  v.  Rhodes^  76  Mo.,  643;  Oibaon  v, 
Chouteau^s  Heirs,  45  Mo.,  171;  Hotcell  v.  Morlan,  78  111., 
162;  ^Yachsmuth  v.  Orient  Ins.  Co.,  49  Neb.,  590.)  We 
have  said  that  we  are  not  advised  by  the  record  as  to 
why  this  judgment  was  not  entered  at  the  time  of  over- 
ruling the  motion  for  a  new  trial.  On  the  21st  of  Octo- 
ber, 1892,  the  judge  who  tried  the  action  settled  a  bill  of 
exceptions  of  the  evidence  offered  on  the  trial.  This  was 
the  bill  of  exceptions  quashed.  On  the  17th  day  of  June, 
1893,  the  judge  who  entered  the  nunc  pro  tunc  order  set- 
tled a  bill  of  exceptions  as  to  matters  which  occurred  in 
the  case  subsequent  to  the  settlement  of  the  bill  of  ex- 
ceptions of  the  evidence  used  on  the  trial.  The  certifi- 
cate of  the  judge  who  entered  the  nunc  pro  tunc  order  to 
the  bill  of  exceptions  settled  by  him  is  as  follows: 

"Presented  to  me  for  settlement  and  allowance  as  to 
matters  subsequent  to  the  alleged  settlement  made  by 
Hon.  Judge  Doane,  on  October  21,  1892,  included  in  the 
fourteen  prefixed  pages  as  numbered  and  by  me  this  17th 
day  of  June,  1893,  settled  and  allowed  accordingly. 

"Charles  Ogdex,  Judge.^^ 

The  first  eight  pages  from  this  bill  of  exceptions  are 
missing.  The  ninth,  tenth,  eleventh,  twelfth,  thirteenth, 
and  fourteenth  pages  only  are  found  thei*ein.  We  do  not 
know  what  the  eight  pages  contained.  It  is  to  be  ob- 
served also  that  the  district  judge  does  not  certify  that 
the  fourteen  pages  in  the  bill  of  exceptions  contain  all 
the  evidence  used  on  the  hearing  of  the  motion  for  the 
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nunc  pro  tunc  order,  nor  does  he  even  certify  that  It  con- 
tains any  evidence  used  on  the  hearing  of  that  motion. 
We  know  from  the  record  that  a  motion  was  made  for 
tlie  nunc  pro  tunc  order;  that  this  motion  was  heard  and 
that  it  was  sustained;  and  we  know  from  the  partial  bill 
of  exceptions  before  us  that  aflSdavits  were  filed  resisting 
this  motion,  on  the  alleged  ground  that  the  verdict  of  the 
jury  was  procured  by  fraud  and  was  a  "perversion  of 
justice."  But  what  affidavits,  if  any,  were  used  in  sup- 
port of  the  motion,  or  what  evidence  was  before  the  court 
in  support  of  the  motion,  we  do  not  know.  We  cannot 
and  will  not  presume  that  the  court  sustained  this  mo- 
tion without  some  evidence  before  it  showing  that  a 
judgment  was  in  fact  rendered  or  ordered  dismissing  the 
action  on  the  28th  of  May,  when  the  motion  for  a  new 
trial  was  overruled.  We  do  not  mean  by  anything  we 
have  said  to  reflect  upon  the  integrity  or  conduct  of  any 
one.  We  simply  state  the  facts  from  the  record  before 
us;  and  because  the  bill  of  exceptions  brought  here 
shows  on  its  face  that  it  is  not  the  one  settled  by  the 
judge  who  made  the  nunc  pro  tunc  order,  and  because  the 
certificate  of  that  bill  of  exceptions  does  not  recite  that 
it  contains  any  evidence  used  on  the  hearing  of  the  mo- 
tion we  will  not  look  into  said  bill  of  exceptions  for  any 
purpose,  and  we  will  presume  that  the  judge  had  before 
him  competent  evidence  on  which  to  base  his  finding 
sustaining  said  motion,  and  the  judgment  of  the  district 

court  is 

Affirmed. 


Irvine,  C,  not  sitting. 
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Patrick  W.  O'Brien  v.  Fred  Parsons. 

Filed  Noyembeb  18, 1896.    No.  6868. 

B«Ti6w:  Absttxpbit:  Evidence.  No  question  of  law  Is  presented  by 
this  record.  Instructions  examined,  and  held  to  properly  state  the 
issues;   and  evidence  examined  and  held  to  sustain  the  verdict 

Error  from  the  district  court  of  Dawson  county.  Tried 
below  before  Holcomb,  J. 

(?.  W.  Foxj  for  plaintiff  in  error. 

George  V.  Oillan  and  Warringtofi  d  Stetcartj  contra. 

Irvine,  O. 

Parsons  recovered  a  judgment  against  O'Brien  in  the 
sum  of  1221.42  for  personal  services  rendered.  It  stood 
admitted  upon  the  pleadings  that  Parsons  had  been  in 
the  employ  of  O'Brien,  and  the  only  issues  made  were  as 
to  the  time  devoted  to  such  employment  and  the  reason- 
able value  of  the  services.  Some  complaint  is  made  of 
the  instructions  on  the  ground  that  they  do  not  properly 
submit  the  former  issue,  and  call  the  attention  of  the 
jury  only  to  the  question  of  the  value  of  services.  We 
need  not  set  out  the  instructions  at  length.  In  the  third 
the  jury  was  told  that  the  burden  was  upon  the  plaintiff 
to  establish  the  services  rendered  and  the  reasonable 
value  of  the  same;  and  in  the  fourth,  to  ascertain  from 
the  evidence  what  services  were  performed,  and  then  the 
reasonable  and  fair  value  of  the  services  rendered.  This 
was  suflftciently  explicit,  and  no  more  definite  instructions 
were  requested.  It  is  also  claimed  that  the  use  of  the 
word  "fair"  in  the  direction  to  the  jury  to  find  the  reason- 
able and  fair  value  was  misleading,  but  we  cannot  see  in 
what  respect.  The  phrase  is  one  frequently  used  in  such 
cases. 

In  the  brief,  objection  is  made  to  one  ruling  on  the  evi- 
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dence.    The  propriety  of  this  ruling  is  not,  however,  pre- 
sented by  any  assignment  in  the  petition  in  error. 

It  is  assigned  that  the  verdict  is  not  sustained  by  the 
evidence.  The  evidence  was  conflicting  on  both  issues. 
It  was  sufficient  to  sustain  a  verdict  for  a  larger  amount. 
Indeed,  the  argument  is  that  if  plaintiff's  witnesses  were 
believed  the  verdict  should  have  been  larger,  and  if  de- 
fendant's witnesses  were  believed  it  should  have  been 
less;  and  that,  therefore,  the  jury  did  not  base  its  verdict 
upon  the  evidence.  The  verdict  may  in  this  respect  have 
been  something  of  a  compromise;  but  the  defendant  can- 
not complain  because  the  finding  was  too  low.  We  think 
it  was  one  fairly  warranted  by  the  evidence. 

Affirmed. 


J.  E.  Seeley,  appellee,  v.  Andrew  Wickstrom  et  ax., 
Impleaded  with  Bank  of  Wilcox,  appellant. 

Filed  November  18, 1896.    No.  6911. 

1.  Mortgagee:  Evideitce  of  Payment.    Evidence  examined,  and  held  to 

sustain  a  finding  tliat  a  mortgage  in  controversy  had  not  been  paid 
and  tliereafter  delivered  to  a  stranger  as  security  to  a  new  debt. 

2.  Pledges:  Notes.    Where  a  note  valid  between  the  parties  has  been. 

pledged,  the  pledgee  may  recover  from   the  maker  the   whole 
amount  of  the  note. 

8. :  :  Action  by  Pledgee.    The  pledgee  of  a  note  may. 

upon  its  maturity,  maintain  an  action  thereon  or  enforce  security 
thereto,  although  the  debt  for  which  it  is  pledged  is  not  yet  due. 

4.  Mortgages:  Rights  of  Junior  Mortgagee:  Pleading.  A  JunicM- 
mortgagee  in  a  foreclosure  case  who  does  not  pray  for  a  foreclos* 
ure  is  entitled  only  to  a  decree  fixing  his  priority  and  directing 
distribution,  in  case  of  sale,  accordingly. 

Appeal  from  the  district  court  of  Phelps   county. 
Heard  below  before  Beall,  J. 

G.  Norberg  and  John  M.  Steicartj  for  appellant. 

Rliea  Bros.j  A.  J.  Shafer^  W.  P.  Hall,  and  S.  A.  DravOj 

contra. 
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Irvine,  C. 

This  action  was  brought  by  Seeley  to  foreclose  a  mort- 
gage executed  by  Wickstrom  and  wife.  N.  D.  Blackwell 
&  Co.  and  the  Bank  of  Wilcox  were  made  defendants, 
they  claiming  liens  on  the  mortgaged  premises.  Black- 
well  &  Co.  answered,  alleging  the  execution  by  the  Wick- 
stroms  to  them  on  the  30th  of  September,  1890,  of  a  mort- 
gage to  secure  a  note  for  f  1,916.80.  The  Bank  of  Wilcox 
answered  alleging  the  execution  of  a  mortgage  to  it  by 
the  Wickstroms  November  24,  1891.  The  Bank  of  Wil- 
cox prayed  for  foreclosure  of  its  mortgage.  Blackwell 
&  Co.  merely  prayed  that  the  amount  of  their  mortgage 
might  be  ascertained,  and  that  all  other  liens  be  adjudged 
inferior  thereto.  On  the  trial  the  First  National  Bank  of 
Holdrege  was,  on  motion,  substituted  for  Blackwell  & 
Co.,  and  Blackwell  &  Co.^s  answer  amended  by  substitut- 
ing the  name  of  the  bank  and  interlining  an  averment 
that  the  note  and  mortgage  of  Blackwell  &  Co.  belonged 
to  the  First  National  Bank.  No  exception  was  taken  to 
this  order.  The  court,  by  its  decree,  found  that  the  plaint- 
iff had  a  first  lien,  and  found  the  lien  in  favor  of  the 
First  National  Bank  of  Holdrege  superior  to  that  of  the 
Bank  of  Wilcox,  and  awarded  a  decree  of  foreclosure. 
The  decree  contained  numerous  findings  establishing 
judgment  liens  in  favor  of  others,  but  the  Bank  of  Wilcox 
is  the  only  appellant,  and  the  priority  as  between  it  and 
the  First  National  Bank  of  Holdrege  is  the  only  question 
presented  for  consideration. 

The  Bank  of  Wilcox  claims  that  the  proof  shows  that 
the  Wickstroms,  after  having  made  the  mortgage  to 
Blackwell  &  Co.,  paid  and  thereby  discharged  the  same, 
and  thereafter  delivered  the  same  note  and  mortgage  to 
the  First  National  Bank  as  collateral  security  to  another 
debt  owed  by  the  Wickstroms  to  that  bank.  It  is  there- 
fore urged  that  this  mortgage  had  served  its  purpose, 
and  that  such  a  transaction  did  not  preserve  the  lien  of 
that  mortgage  in  favor  of  the  First  National  Bank.     An 
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examination  of  the  evidence  convinces  us  that  it  does  not 
establish  this  state  of  facts.  The  note  and  mortgage 
were  produced  by  the  First  National  Bank,  and  an  officer 
of  that  bank  testified  that  the  firm  of  Blackwell  &  Co., 
while  in  form  a  partnership,  consisted  merely  of  Mr.  Up- 
dike, the  former  president  of  the  First  National  Bank, 
and  that  it  was  the  custom  of  that  bank  to  have  mort- 
gages to  secure  debts  owing  to  it  made  to  Blackwell  & 
Co.  and  turned  over  to  the  bank.  It  is  true  that  on  cross- 
examination  it  developed  that  this  witness*  testimony 
was  largely  hearsay;  but  he  was  the  only  witness  in  the 
case.  The  evidence  went  in  without  objection,  and  the 
only  foundation  for  the  claim  of  the  appellant  is  an  an- 
swer of  this  same  witness,  which  is  subject  to  the  same 
criticism  as  the  testimony  just  referred  to.  While  this 
witness  several  times  states  that  the  note  and  mortgage 
are  held  by  his  bank  as  collateral  security  to  a  debt  of 
Wickstrom's,  and  while  he  produces  the  note  and  the 
mortgage  and  shows  that  they  are  in  the  possession  of  the 
bank,  the  inference  is  just  as  strong  that  the  original  debt 
for  which  the  mortgage  was  executed  was  to  the  bank  as 
that  it  was  to  Blackwell  &  Co.;  while  the  only  evidence 
that  it  was  to  Blackwell  &  Co.,  and  was  paid,  is  clearly 
hearsay  and  a  general  statement,  without  specific  facts. 

It  is  further  contended  that  the  decree  cannot,  in  any 
event,  be  sustained,  because  of  the  absence  of  any  evi- 
dence as  to  the  amount  due  the  bank  for  which  the  mort- 
gage stood  as  collateral.  But  where  a  note  is  valid  as 
between  the  parties,  and  has  been  pledged,  the  pledgee 
may  recover  against  the  maker  the  whole  amount  due, 
retaining  any  surplus  for  the  benefit  of  the  beneficiary 
entitled.  {Haa^s  v.  Bank  of  Commerce^  41  Neb.,  754;  Barmhy 
r.  Wolfe,  44  Neb.,  77.)  The  note  in  evidence  renders  the 
amount  due  only  a  matter  of  computation. 

It  is  also  contended  that  as  the  note  was  held  as  col- 
lateral security,  and  the  debt  for  which  it  was  pledged 
was  not  due,  there  could  be  no  foreclosure.  In  the  whole 
case  the  argument  turns  too  much  upon  the  unexplained 
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use  by  the  sole  witness  of  the  term  "collateral."  As  we 
have  indicated,  the  evidence  would  sustain  a  finding  that 
the  original  debt  was  to  the  bank,  and  the  bank  held  the 
note  as  principal  and  not  as  collateral  security.  Con- 
ceding that  it  was  held  as  collateral  security,  it  was  over- 
due, and  the  pledgee  might  enforce  this  security  even 
before  the  principal  debt  to  the  pledgee  became  due, 
holding  the  proceeds  as  continuing  security  for  the  debt. 
This  line  of  argument,  however,  raises  one  point  which 
requires  a  modification  of  the  decree.  The  First  National 
Bank  did  not  ask  a  foreclosure.  It  merely  asked  a  de- 
cree adjudging  its  priority.  The  plaintiff  having  been 
found  to  have  the  first  lien  and  to  be  entitled  to  foreclos- 
ure, and  the  First  National  Bank  not  asking  foreclosure, 
the  decree  should  not  have  awarded  foreclosure  unless 
both  debts  should  be  paid  within  the  period  fixed.  It 
should  permit  a-  redemption  by  the  payment  of  those 
liens  which  were  sought  to  be  foreclosed,  and  should 
merely  have  decreed  distribution,  in  case  of  sale,  of  the 
surplus  in  satisfaction  of  the  lien  of  the  First  National 
Bank.  Instead  of  taking  this  course  the  district  court 
entered  a  decree  providing  for  a  sale  of  the  premises 
unless  all  the  adjudged  liens  should  be  paid.  The  judg- 
ment of  the  district  court  is  reversed  for  this  reason  and 
the  cause  remanded,  with  directions  to  so  modify  the 
decree  as  to  order  a  sale  only  in  case  the  debts  due  to  the 
plaintiff  and  the  Bank  of  Wilcox  be  not  paid  within 
twenty  days  from  the  modification  of  the  decree.  In  case 
there  be  a  redemption  within  that  period  from  the  plaint- 
iff's mortgage,  and  not  from  that  of  the  Bank  of  Wilcox, 
then  the  land  to  be  sold  subject  to  the  mortgage  of  th? 
First  National  Bank.  In  case  there  be  no  redemption, 
then  the  land  should  be  sold  and  the  proceeds  applied  to 
the  payment  of  the  liens  in  the  order  of  their  priority  as 
fixed  by  the  present  decree.  The  record  disclosing  that 
there  have  been  redemptions  from  various  judgment 
liens,  the  decree  in  this  respect  is  left  to  the  settlement  of 
the  district  court 

Eeversed  and  remanded. 
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S.  Bernstein  bt  al.  v.  William  CtoBURN,  Assignee. 

Filed  Novembeb  18, 1896.    No.  6893. 

8et-01f :  Insolvent  Banks:  Action  bt  Assignee.  The  defendant  in  an 
action  by  the  assignee  to  recover  money  due  to  an  insolvent  bank- 
ing corporation  may  set  off  against  the  amount  dwing  by  him  to 
the  bank  an  indebtedness  of  the  latter  to  him.  Salladin  v.  Mitchell, 
42  Neb.,  859,  followed. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Walton,  J, 

LaJcCy  Hamilton  d  Maxxce%  for  plaintiffs  in  error. 

Irvine,  0. 

William  Coburn,  as  assignee  of  the  Bank  of  Omaha, 
brought  this  action  to  recover  on  two  promissorj-  notes 
alleged  to  have  been  executed  by  S.  Bernstein  and  J. 
Kline  in  favor  of  that  bank.  The  defendants  answered 
separately,  each  in  addition  to  other  matter  pleading  as 
a  set-off  deposits  in  the  bank  at  the  time  of  its  failure  in 
their  favor.  Demurrers  were  interposed  to  these  por- 
tions of  the  answers  and  were  by  the  district  court  sus- 
tained. The  defendants  bring  the  case  here  for  review, 
assigning  as  error  the  sustaining  of  the  demurrers. 

It  will  be  observed  that  the  question  presented  is  as  to 
the  right  of  the  defendant,  in  an  action  by  the  assignee  to 
recover  money  due  to  an  insolvent  bank,  to  set-off  against 
the  amount  owing  by  him  an  indebtedness  of  the  bank  to 
himself.  Since  this  case  was  decided  in  the  district 
court  this  question  has  been  decided  by  this  court  in 
favor  of  the  right  of  set-off.  (Salladin  v.  Mitchell^  42  Xeb., 
859.)    The  case  cited  governs  that  before  us. 

Reversed  and  remanded. 
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Emil  Lindner  v,  Adams  County  Bank  et  al.  S  ^ 

Filed  November  18, 1896.    No.  6940. 

1.  PaTtnenhip:  Dissolution:  Assets.  On  the  dissolution  of  a  part- 
nership by  the  death  of  one  of  Its  members,  the  possession  and 
control  of  the  partnership  assets  vest  in  the  survlTing  partner,  who 
has  power  to  dispose  of  the  same. 


Such  surviving  partner  may  sell  and  pass  title 


to  a  chose  In  action  belonging  to  the  partnership. 


t. :  :  :  Rights  op  SuRvrvmo  Partner.    The  rule 

applied  to  a  case  where  partnership  property  had  been  sold  under 
decree  of  foreclosure,  leaving  a  surplus  in  court,  which  the  surviv- 
ing partner  had  assigned  to  a  stranger.  Held,  That  such  stranger 
was  entitled  thereto  as  against  the  administrator  of  the  deceased 
partner,  the  Jnma  fides  and  consideration  of  the  transfer  being  un- 
impeached. 

Error  from  the  district  court  of  Red  Willow  county. 
Tried  below  before  Welty,  J. 

The  facts  are  stated  by  the  commissioner. 

J.  E.  Kelley  and  W.  8.  Morlariy  for  plaintiff  in  error: 

The  court  erred  in  denying  the  application  of  the  ad- 
ministrator without  hearing  any  evidence  and  in  holding 
that  the  question  as  to  who  was  entitled  to  the  part- 
nership funds  could  not  be  inquired  into  in  this  proceed- 
ing. (Code,  sees.  854,  855;  Wiltsie,  Mortgage  Foreclosure, 
sees.  750,  758;  Union  his,  Co.  v.  Van  Rensselaer^  4  Paige 
Oh.  [N.  Y.],  84.) 

The  partnership  was  dissolved  by  the  death  of  a  part- 
ner. The  surviving  partner  thereupon  became  the  sole 
owner  of  all  the  personalty  belonging  to  the  partner- 
ship, as  a  trustee  for  the  benefit  of  all  its  creditors, 
and  of  the  estate  of  his  deceased  partner.  (17  Am.  & 
Eng.  Ency.  of  Law^  1154;  kelson  r.  HayneVj  66  111.,  487; 
Anies  V.  Downing^  1  Bradf.  [N.  Y.],  321;  Case  v,  Abeel,  1 
Paige  Ch.  [N.  Y.],  393;  Broicn  v.  Watson,  66  Mich.,  223; 
Washburn  v.  Goodman j  17  Pick.  [Mass.],  518;    Philips  v. 
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Atkinson,  2  Bro.  Ch.  [Eng.],  272*;  Burden  v.  Burden,  1 
Ves.  &  B.  [Eng.],  170;  Hartz  v.  Schrader,  8  Ves.  [Eng.], 
317;  Buchan  i\  Sumner^  2  Barb.  Ch.  [N.  Y.],  199;  Andrews 
V.  Brawn,  21  Ala.,  437.) 

The  surviving  partner's  share  of  the  property  was  one- 
half  of  the  surplus  remaining  after  payment  of  all  part- 
nership creditors,  and  the  settlement  of  all  accounts  be- 
tween the  partners.  (Sage  v.  Sherman,  2  N.  Y.,  428;  His- 
cock  V.  Phelps,  49  N.  Y.,  103;  Doner  v.  Staufer,  1  Pen.  & 
W.  [Pa.],  198;  Dyer  v.  Clark,  5  Met  [Mass.],  562;  Divine 
V.  Mitch  urn,  4  B.  Mon.  [Ky.],  488;  Lake  v.  Craddock,  3  P. 
Wms.  [Eng.],  158;  Foster  v.  Hale,  3  Ves.,  Jr.  [Eng.],  696; 
Bell  V.  Phyn,  7  Ves.,  Jr.  [Eng.],  453;  Gibnore  i\  North  Ameri- 
can iMnd  Co.,  1  Pet.  [U.  S.  C.  C],  460;  Winslow  v.  Chiffille, 
Harp.  Eq.  [S.  Car.],  25;  Robinson  r.  Crmcder,  4  McCord 
[S.  Car.],  519;  Sigonnxey  v.  Munn,  7  Conn.,  11.) 

The  surviving  partner  may  assign  only  his  share  in  the 
surplus  after  all  partnership  debts  are  paid,  and  all 
claims  in  favor  of  his  deceased  partner  have  been  satis- 
fied. {Taylor  v.  Fields,  4  Ves.  [Eng.],  396;  Ex  parte  King, 
17  Ves.  [Eng.],  115;  Christian  v.  Ellis,  1  Gratt.  [Va.],  396; 
Nicoll  V.  Mum  ford,  4  Johns.  Ch.  [N.  Y.],  522;  Davis  v.  Orave, 
2  Rob.  [N.  Y.],  136;  Sumner  v.  Hampton,  8  O.,  328;  Win- 
ston V.  Ewing,  1  Ala,,  129;  \Vhite  r.  Dougherty,  1  M.  &  Y. 
[Tenn.],  309;  Pearson  v.  Keedy,  6  B.  Mon.  [Ky.],  128.) 

References  as  to  interest  acquired  by  assignee:  WiUr 
iams  V.  IjOvc,  73  Am.  Dec.  [Tenn.],  191;  Craig  v.  Leiper,  2 
Yerg.  [Tenn.],  193. 

Capps  d  Stevens,  contra: 

A  surviving  partner  is  the  owner  of  the  partnership 
assets,  and  has  a  legal  title  to  the  property.  {Stanford  v. 
Lockwood,  95  N.  Y.,  582;  ffoyt  v.  Sprague,  103  U.  S.,  613; 
Shanks  v.  Klein,  104  U.  S.,  18.) 

Irvine,  C. 

The  record  in  this  case  discloses  that  the  Adams  County 
Bank  brought  the  action  against  Abraham  Loeb  and 
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wife,  Lindner,  the  administrator,  Rosa  Hirsch,  the  widow, 
and  Benjamin  and  Jacob  Hirsch,  the  heirs  of  Samuel 
Hirsch,  deceased,  to  foreclose  a  mortgage  executed  by 
Loeb  and  Samuel  Hirsch  in  favor  of  the  bank.  The  case 
proceeded  to  foreclosure  and  sale,  and  after  satisfying 
the  bank's  debt  there  remained  a  large  surplus,  one-half 
of  which  was  afterwards  by  the  court  ordered  paid  to  the 
guardian  of  the  heirs  of  Samuel  Hirsch.  The  present 
controversy  relates  to  the  disposition  of  the  remainder  of 
the  surplus,  it  being  claimed  on  one  hand  by  an  assignee 
of  Loeb,  and  on  the  other  hand  by  the  administrator  of 
Hirsch.  The  district  court  made  an  order  directing  its 
payment  to  William  Kerr,  the  assignee  of  Loeb.  This 
order  was  made  on  consideration  of  the  application  and 
the  record  in  the  case,  without  evidence,  and  the  question 
presented  for  review  is  substantially,  therefore,  whether 
the  administrator's  application,  taken  in  connection  with 
facts  established  by  the  record,  was  sufficient,  if  the  alle- 
gations contained  in  the  application  were  true,  to  entitle 
him  to  the  unpaid  surplus.  The  application  alleges,  in 
brief,  that  Loeb  and  Samuel  Hirsch  were,  in  the  latter's 
lifetime,  partners,  and  that  the  real  estate  sold  under  the 
decree  of  foreclosure  was  partnership  property;  that  after 
the  death  of  Hirsch,  Loeb  collected  the  rents  and  profits 
of  the  real  estate,  and  continued  to  carry  on  the  business 
and  collect  debts  due  the  partnership;  but  failed  to  pay 
the  debts  of  the  partnership  and  had  refused  to  apply 
moneys  coming  into  his  hands  for  the  purpose  of  dischargr 
ing  such  debts,  but  had  converted  the  partnership  prop- 
erty to  his  own  use;  that  the  partnership  owned  property 
largely  in  excess  of  its  liabilities;  that  Loeb  is  insolvent; 
that  on  an  accounting  between  Loeb  and  Hirsch's  admin- 
istrator, Loeb  would  be  indebted  to  the  latter  in  at  least 
93,000. 

In  the  briefs  many  questions  are  discussed  with  regard 

to  the  rights  of  surviving  partners,  and  the  propriety  of 

an  examination  into  their  transactions  and  an  accounting 

in  a  proceeding  of  this  character.    We  think,  however,  a 

51 
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single  principle  controls  the  decision  of  the  case.  The 
assignment  of  the  surplus  arising  from  the  sale,  from 
Loeb  to  Kerr,  was  made  before  the  sale  was  confirmed. 
It  recites  a  consideration  of  f  1,250  paid  by  Kerr  to  Loeb. 
Its  legal  effect  was  as  an  assignment  of  a  chose  in  action 
belonging  to  a  partnership  by  the  surviving  partner  to 
a  stranger.  Neither  by  any  averment  in  the  administra- 
tor's application  for  the  surplus,  nor  elsewhere  in  the 
record,  is  the  bona  fides  or  consideration  of  this  assign- 
ment attacked.  On  the  dissolution  of  a  partnership  by 
the  death  of  one  of  the  partners,  the  partnership  proi)erty 
vests  in  the  survivor,  in  trust,  it  is  true,  for  the  settle- 
ment and  winding  up  of  the  partnership  business,  but 
nevertheless  with  power  of  disposition  for  that  purpose, 
and  the  surviving  partner  may,  in  such  case,  convey  or 
transfer  the  property  to  a  stranger,  who  will  take  title 
by  virtue  of  such  conveyance  or  transfer.  {Fitzpafricl'  r. 
Flannaganj  106  U.  S.,  648.)  Not  only  may  tangible  prop- 
erty be  so  transferred  by  a  surviving  partner,  but  also 
choses  in  action.  (Johnson  v.  BerUzheimer^  84  111.,  54;  Roy^ 
r.  Yilas,  Ig  Wis.,  169»;  Dahy  t\  Ericsson,  45  N.  Y.,  786; 
Bohler  v.  Tappan,  1  Fed.  Rep.,  469.)  It  follows  from  this 
principle  that  the  assignment  by  Loeb,  the  surviving 
partner,  to  Kerr  of  any  surplus  that  might  remain  after 
satisfying  the  decree  in  favor  of  the  bank,  such  assign- 
ment being  unimpeached,  operated  to  transfer  the  right 
of  the  partnership  to  such  fund  to  Kerr,  and  it  remained 
no  longer  a  partnership  asset,  so  that  the  question  as  to 
whether,  in  the  absence  of  such  an  assignment,  an  ac- 
counting might  be  had  in  this  action  between  the  surviv- 
ing partner  and  the  personal  representative  of  the  de- 
ceased partner,  and  the  surplus  distributed  in  accordance 
with  the  result  of  such  accounting,  is  not  material  to  the 
present  case.  A  case  much  in  point  is  WiUson  r,  Nicholyon^ 
61  Ind.,  241.  That  was  an  action  on  a  promissory  note 
made  to  a  partnership  which  had  been  assigned  by  de- 
livery to  the  plaintiff  by  the  surviving  partner.  Certain 
creditors  of  the  partnership  had  filed  counter-claims,  al- 
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leging  insolvency  of  the  firm  and  of  all  its  members;  and 
that  the  note  in  suit  constituted  the  firm's  only  assets, 
and  that  the  plaintiff  had  purchased  it  with  full  knowl- 
edge of  the  facts.  They  prayed  that  the  proceeds  of  the 
instrument  should  be  applied  to  the  payment  of  their 
claims.  The  supreme  court  affirmed  the  action  of  the 
trial  court  in  striking  out  the  counter-claims,  on  the 
ground  that  the  surviving  partner  succeeded  to  the  assets 
and  had  the  right  to  dispose  thereof,  and  that  in  the  ab- 
sence of  any  allegation  to  the  contrary  it  would  be  pre- 
sumed that  the  assignment  to  the  plaintiff  was  6owa  fide 
and  for  a  valuable  consideration. 

Affirmed. 


Bagan,  C,  not  sitting. 


State  of  Nebraska,  ex  rel.  Charles  Heinzelman  bt    49"7;» 
AL.,  V.  John  S.  Stull,  District  Judge.  jLJ«?t 

Filed  December  2, 1896.    No.  8870. 

Appointment  of  Beceiver:  Appeal:  Supersedeas:  Mandamus.  An 
order  appointing  a  receiver  pendente  lite  cannot  be  superseded  as  a 
matter  of  right  during  the  pendency  of  an  appeal  therefrom  to  this 
court.     {Home  Fire  Ins,  Co.  v.  Dutcher,  48  Neb.,  755.) 

Original  application  for  mandamm  to  compel  respond- 
ent, as  judge  of  the  first  judicial  district,  to  fix  the  amount 
of  a  supersedeas  bond  'upon  appeal  from  an  order  ap- 
pointing ^  receiver.     Writ  denied. 

C.  Oillespie  and  E.  Fallootij  for  relators. 

E.  W.  Thomas  and  F.  Martin^  contra. 

Post,  C.  J. 

The  object  of  this  proceeding  is  to  require  the  respond- 
ent, as  judge  of  the  first  judicial  district,  to  fix  the 
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amount  of  a  supersedeas  bond  upon  the  appeal  to  this 
court  from  an  order  appointing  a  receiver  to  take  charge 
of  and  preserve  the  property  of  the  Verdon  Milling  Com- 
pany, a  corporation  impleaded  with  relators  as  a  defend- 
ant in  an  action  pending  in  the  district  court  for  Bichard- 
son  county,  in  which  W.  O.  Rowland  and  others  are 
plaintiflFs.  It  is  sufficient,  without  examining  the  other 
questions  argued,  that  the  writ  must  be  denied  upon  the 
ground  that  the  allowance  by  the  district  court  of  a  super- 
sedeas upon  appeal  from  an  order  appointing  a  receiver 
pviuhnfc  life  rests  in  the  discretion  of  that  court,  and  its 
discretion  in  that  regard  will  not  be  controlled  by  means 
of  the  writ  of  mandamus.  The  question  here  involved  was 
recently  considered  in  Home  Fire  Ins,  Co.  t\  Butcher^  48 
Neb.,  755,  resulting  in  a  determination  adverse  to  the 
claim  of  the  relators,  and  which  is  necessarily  decisive  of 
this  controversy. 

Writ  denied. 


CJONNEOTIOUT  PiRE  INSURANCE  COMPANY  OF  HARTFORD 

V.  William  O'Fallon. 

Filed  Decembbb  2, 1896.    No.  6719. 

1.  Arbitration  and  Award:  Impeachment:  Burden  of  Proof.  An 
award,  whether  at  common  law  or  under  the  statute,  when  regu- 
larly  made  and  published  is,  in  the  absence  of  fraud  or  mistake. 
prima  facie  binding  upon  the  parties  thereto,  and  the  burden  of 
alleging  and  proving  the  contrary  is  upon  the  party  seeking  to 
impeach  it. 

2, :  :  Pleading:  Evidence.    Evidence  tending  to  impeach 

an  award  actually  made  and  published,  in  accordance  with  the 
agreement  of  submission,  is  inadmissible  under  a  general  denial 

3. :  Right  to  Revoke  Submission:  Time.    The  right  to  revoke  a 

submission  to  arbitration,  at  common  law,  must  be  exercised  before 
the  making  and  publication  of  the  award,  otherwise  it  will  be  con- 
sidered as  avoided. 

Error  from  the  district  court  of  Otoe  county.    Tried 
below  before  Chapman,  J. 
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Charles  Offutt  and  Charles  8.  Lobingier^  for  plaintifiE  in 
error. 

References  as  to  the  validity  of  the  arbitration  clause 
and  the  conclusiveness  of  the  award :  Sicott  v.  Ai-^ery,  5  H. 
L.  Cas.  [Eng.],  811;  Viney  v.  Bigtwld,  20  Q.  B.  Div.  [Eng.], 
172;  Wolff  V.  Liverpool  d  London  &  Globe  Ins.  Co.j  21  Vroom 
[N.  J.], 453;  Hall  v.  Nortcalk  Fire  Ins.  Co.y  57  Conn.,  105-114; 
Adams  v.  South  British  Ins.  Co.^  70  Cal.,  198;  Carroll  v. 
Oirard  Fire  Ins.  Co.y  72  Cal.,  297;  Gauche  v.  London  &  Lanca- 
shire Ins.  Co.,  10  Fed.  Rep.,  347,  4  Woods  [U.  S.  C.  C],  102; 
Hamilton  v.  lAverpool,  London  d  Globe  Ins.  Co.,  136  U.  S., 
242;  Tynan  v.  Tate,  3  Neb.,  388;  McDowell  v.  Thomas,  4 
Neb.,  542;  Boston  Water  Power  Co.  r.  Gray,  6  Met.  [Mass.], 
131;  Pierce  v.  Empire  Ins.  Co.,  62  Barb.  [N.  Y.],  636;  Mutual 
Hail  Ins.  Co.  v.  Wilde,  8  Neb.,  427. 

Edwin  F,  Warrni  and  John  C.  Watfion,  contra. 

In  an  argument  in  reply  to  the  contention  that  defend- 
ant in  error  was  bound  by  an  arbitration  and  award,  ref- 
erence was  made  to  the  following  cases:  Thompson  v.  St. 
Louis  Ins.  Co.,  43  Wis.,  459;  Thompson  r.  Cilizens  Ins.  Co., 
45  Wis.,  388;  German  Ins.  Co.  of  Freeport  v.  Eddy,  36  Neb., 
461;  Bartlett  r.  Union  Mutual  Fire  Ins.  Co.,  46  Me.,  500; 
Rcichards  v.  Manhattan  Life  Ins.  Co.,  31  Mo.,  518;  Amesbunj 
v.  Bowditch  Mutual  Fire  Ins.  Co.,  6  Gray  [Mass.],  596;  In- 
diana Mutual  Fire  his.  Co.  v.  Routledge,  7  Ind.,  25;  Wall  v. 
Equitable  Life  Assurance  Society,  32  Fed.  Rep.,  273;  Nute 
r.  Hamilton  Mutual  Ins.  Co.,  6  Gray  [Mass.],  174;  Yore  v. 
Hawkeye  Ins.  Co.,  41  N.  W.  Rep.  [la.],  309;  Day  v.  D wetting- 
House  Ins.  Co.,  16  Atl.  Rep.  [Me.],  894;  Reiner  v.  Dwelt ing- 
House  Ins.  Co.,  42  N.  W.  Rep.  [Wis.],  208;  Sly  v.  Ottawa 
Agricultural  Ins.  Co.,  29  U.  C.  O.  P.,  28;  Goring  v.  London 
Mutual  Fire  Ins.  Co.,  11  Ont.  Rep.  [Can.],  82;  Sauvey  v. 
Isolated  Risk  d  Farmers  Fire  Ins.  Co.,  44  U.  C.  Q.  B.,  23; 
Birmingham  Fire  Ins.  Co.  v.  Putter,  18  N.  E.  Rep.  [111.], 
804;  Gere  v.  Council  Bluffs  Ins.  Co.,  67  la.,  272;  Reed  v. 
Washington  Fire  d  Marine  Ins.  Co.,  138  Mass.,  572;  Williams 
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V.  Hartford  Fire  Ins.  Co.,  54  Cal.,  442;  German-American 
Ins.  Co.  v.  Steigery  109  111.,  254;  Mark  r.  National  Fire  Ins. 
Co.,  24  Hun  [N.  Y.],  565;  CanfieM  r.  Watertown  Fire  Ins.  Co.y 
55  Wis.,  419;  Liverpool  &  London  d  Globe  Ins.  Co.  v.  Creigh- 
ton,  51  (}a.,  95;  Srhollenberger  v.  Phecnix  Ins.  Co.,  7  Ins.  L.  J. 
[Pa.],  097;  Case  r.  Manufacturers^  Fire  d  Marine  Ins.  Co., 
21  Pac.  Rep.  [Gal.],  843;  Crossley  v.  Connecticut  Fire  Ins. 
Co.y  27  Fed.  Rep.,  30;  Lasher  v.  Noiihuestern  National  Ins. 
€o.y  18  Hun  [N.  Y.],  98;  Mentz  v.  Armenia  Fire  his.  Co.,  79 
Pa.  St.,  478;  Trott  v.  City  Ins.  Co.,  1  Cliflf.  [U.  S.  C.  C],  439; 
Cohh  V.  New  England  Mutual  Marine  Ins.  Co.,  6  Gray  [Mass.], 
193;  Stephenson  r.  Piscataqua  Fire  <t  Marine  Ins.  Co.,  54 
Me.,  55;  AUegre  v.  Maryland  Ins.  Co.,  2  G.  &  J.  [Md.],  136; 
Rosenuald  v.  Phenix  Ins.  Co.,  3  N.  Y.  Supp.,  215;  Nurney  r. 
Fireman's  Fund  Ins.  Co.,  30  N.  W.Rep.  [Mich.],  350;  Pha^nix 
Ins.  Co.  r.  Badger,  53  Wis.,  283;  Millandon  v.  Atlantic  Ins. 
Co.,  8  La.,  561. 

Post,  C.  J. 

The  defendant  in  error  (hereafter  referred  to  as  the 
"plaintiff")  recovered  judgment  in  the  district  court  for 
Otoe  county  against  the  Connecticut  Fire  Insurance  Com- 
pany (hereafter  called  the  "defendant")  upon  a  certain 
policy  of  insurance  covering  a  dwelling  house  situated  in 
said  county,  together  with  the  furniture  and  wearing  ap- 
parel of  the  insured,  and  which  is  presented  for  review 
by  means  of  a  petition  in  error  addressed  to  this  court. 
Of  the  numerous  assignnients  of  error  we  shall  notice  a 
single  one,  viz.,  that  the  verdict  and  judgment  are  not  sus- 
tained by  sufiQcient  evidence.  In  the  policy,  which  is  set 
out  in  the  petition,  is  found  the  following:  "7.  •  •  » 
Loss  or  damage  to  property  partially  or  totally  destroyed, 
unless  the  amount  of  said  loss  or  damage  is  agreed  upon 
between  the  assured  and  the  company,  shall  be  appraised 
by  disinterested  and  competent  persons,  one  to  be  se- 
lected by  the  company  and  one  by  the  assured,  and,  where 
either  party  demand  it,  the  two  so  chosen  may  select  an 
umpire  to  act  with  them  in  case  of  disagreement,  and  if 
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the  said  appraisers  fail  to  agree  they  shall  refer  the  dif- 
ferences to  such  umpire,  each  party  to  pay  their  own  ap- 
praisers and  one-half  of  the  umpire's  fees,  and  the  award 
of  any  two,  in  writing,  shall  be  binding  and  conclusive 
as  to  the  amount  of  such  loss  or  damage."  The  petition, 
which  is  otherwise  in  the  usual  form,  contains  an  allega- 
tion that  subsequent  to  the  loss  charged  the  defendant's 
agent  and  adjuster  agreed  to  supply  the  plaintiff  with 
blank  forms  to  be  used  in  making  the  proof  of  damage 
contemplated  by  the  policy,  and  that  afterwards,  "during 
the  month  of  July,  the  said  agent  and  adjuster  submitted 
to  said  plaintiff  what  they  claimed  were  proofs  of  loss 
of  said  fire;  that  plaintiff,  relying  upon  their  said  state- 
ment, signed  the  alleged  proof  of  loss  by  mark,  said 
plaintiff  not  being  able  to  write  or  read  writing,  but  that 
plaintiff  afterward  learned  that  the  paper  he  had  signed, 
supposing  it  to  be  a  proof  of  loss,  was  an  agreement  to 
have  said  property  appraised  as  provided  in  section  7  of 
said  policy;  that  said  plaintiff  afterward  learning  that 
said  paper  signed  by  him  was  the  instrument  stated,  to- 
wit,  as  required  by  section  7  of  said  policy,  he  immedi- 
ately notified  said  company  of  his  ignorance  of  the  nature 
of  the  instrument  signed  by  him,  and  that  he  would  not 
stand  to  or  be  bound  by  such  instrument."  The  defend- 
ant company,  after  a  denial  which  puts  in  issue  the  fore- 
going allegations,  charges  that  on  the  14th  day  of  July, 
1892,  in  consequence  of  a  disagreement  respecting  the 
amount  of  the  plaintiff's  damage,  it  was  in  writing  agreed 
that  all  questions  of  difference  between  the  parties  should 
be  submitted  to  arbitrators  therein  named,  whose  find- 
ing and  decision  should  be  conclusive  upon  the  respective 
parties.  The  agreement  aforesaid,  which  is  set  out  at 
length,  is  specific  in  all  of  its  provisions,  and  is  prima  facie 
a  valid  common  law  submission.  {Tynan  v.  Tate^  3  Neb., 
388;  Qrecr  v.  CanfieJd,  38  Neb.,  169.)  It  appears  further 
from  the  answer  that  the  arbitrators  thus  mutually 
chosen  were,  on  the  18th  day  of  July,  sworn  to  faithfully 
and  impartially  discharge  their  duties  as  such  in  accord- 
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ance  with  the  terms  of  the  written  submission,  and  that 
on  the  29th  day  of  July  said  appraisers,  pursuant  to  the 
authority  conferred  upon  them  by  their  said  appoint- 
menty  made  and  published  their  finding  and  decision,  as 
follows. 

"To  the  Parties  in  Interest:  We,  H.  Wales  and  Louis 
Prue,  the  appraisers  named  in  the  foregoing  agreement, 
having  estimated  and  carefully  appraised  at  its  true  cash 
value,  the  sound  value,  and  the  direct  or  immediate  dam- 
age caused  by  fire  which  occurred  on  the  30th  day  of 
June,  A.  D.  1892,  to  the  property  described  in  the  fore- 
going agreement,  and  having  taken  into  consideration 
the  age,  condition,  and  location  of  said  property  previous 
to  the  fire,  and  also  the  value  of  the  walls,  materials,  and 
any  portion  of  the  building  saved,  and  after  making  an 
estimate  of  the  cost  of  replacing  said  building  and  mak- 
ing proper  deductions  for  depreciation  and  other  causes, 
in  accordance  with  the  stipulations  of  the  foregoing 
agreement,  do  hereby,  under  oath,  find,  determine,  and 
award  the  sum  of  six  hundred  and  ninety-one  and  4-100 
dollars  as  the  amount  of  said  damage  to  the  property 
therein  described,  and  more  particularly  described  as 
follows:  $691.04,  on 

"Witness  our  hands  and  seals  at  Nebraska  City,  Ne- 
braska, this  29th  day  of  July,  A.  D.  1892. 

"Harry  Wales,     [seal.] 
"Louis  Prue.  [seal.]'* 

It  is  by  the  defendant  further  alleged  that  it  has  at  all 
times  since  the  date  of  said  aw^ard  been  ready  and  willing 
to  pay  the  same,  and  has  tendered  to  the  plaintiff  the 
full  amount  thereof,  which,  upon  the  refusal  of  the  latter, 
is  brought  into  court  for  his  use  and  benefit,  in  order  that 
said  tender  may  be  kept  good.  The  reply  is  a  general 
denial.  It  should  in  this  connection  be  observed  that 
no  reference  is  made  by  counsel  to  the  statement  of  the 
petition  respecting  plaintiff's  agreement  to  arbitrate  and 
his  alleged  subsequent  revocation  thereof;  but  that  alle- 
gation cannot  at  this  time  be  regarded  as  material,  since 
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the  vital  issue  is  tendered  by  the  answer,  which  charges 
a  particular  agreement  for  submission  to  arbitrators, 
and  an  award  rendered  pursuant  thereto. 

We  may  concede,  as  charged  by  the  plaintiff  that  he 
was,  through  the  fraud  of  defendant's  adjuster,  induced 
to  execute  an  agreement  submitting  to  arbitrators  the 
question  of  his  damage,  and  which  submission  was  by 
him  in  due  season  revoked  upon  the  discovery  of  the 
fraud  so  practiced.  Such  facts  do  not  of  themselves, 
however,  amount  to  a  denial  or  an  avoidance  of  the  new 
matter  pleaded  as  a  defense,  and  would,  if  alleged  in  the 
reply,  have  been  adjudged  insufficient  upon  demurrer  or 
motion  to  strike:  1.  Because  it  cannot  be  presumed  from 
the  allegations  of  the  petition  and  answer  that  they  refer 
to  the  same  agreement.  2.  An  award,  whether  under  the 
statute  or  at  common  law,  is,  in  the  absence  of  fraud  or 
mistake,  binding  upon  the  parties  thereto,  and  the  bur- 
den of  alleging  and  proving  its  invalidity  rests  upon  the 
party  seeking  to  impeach  it  (McDotceU  v.  Tlunnas^  4  Neb., 
542;  Bentley  v.  Davis j  21  Neb.,  685;  Fudickar  r.  Chiardian 
Mutual  Ufe  Ins.  Co.,  62  N.  Y.,  392;  Camplin  v.  Eads,  24  S. 
W.  Rep.  [Ky.],  1068;  Bowden  v.  Crow,  21  S.  W.  Rep.  [Tex.], 
612;  Merritt  v.  Thompson,  27  N.  Y.,  225.) 

The  foregoing  authorities  fully  sustain  the  proposi- 
tions stated,  and  render  unnecessary  an  extended  refer- 
ence to  the  evidence.  It  is  sufficient  that  the  execution 
of  the  agreement  alleged  in  the  answer  is  established 
beyond  dispute,  while  the  making  and  publishing  of  the 
award  as  charged  was  not  controverted  at  the  trial  be- 
low. There  was,  it  is  true,  evidence  by  the  plaintiff  tend- 
ing to  prove  a  revocation  by  him  of  the  agreement  to  ar- 
bitrate. But  the  plea  of  no  award  was  at  common  law 
not  allowed  in  an  action  of  debt  on  an  award  actually 
made  and  published.  (2  Chitty,  Pleading,  308.)  It  is 
also  a  recognized  rule  of  the  common  law  that  the  right 
of  revocation  must  be  exercised  before  the  publication  of 
the  award,  otherwise  it  will  be  regarded  as  waived. 
(Milne  v.  Gratrix,  7  East  [Eng.],  608;  Oreen  v.  Pole,  6  Ring. 
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[Eng.],  443;  Bank  of  Monroe  v.  Widner,  11  Paige  Ch.  [N. 
Y.],  529;  Hvnt  i\  Wilson j  6  N.  H.,  36;  Clement  i\  Hadlotk, 
13  N.  H.,  185;  Haskell  v.  Whitney,  12  Mass.,  47;  Kinkead, 
Code  Pleading,  sec.  205;  2  Ency.  of  Pleading  &  Practice, 
597,  and  note.) 

It  is  argued  in  defense  of  the  judgment  that  the  admis- 
sion of  evidence  in  the  nature  of  a  confession  and  avoid- 
ance under  a  general  denial  should  be  objected  to  at  the 
time  and  specially  assigned  as  error.  That  proposition 
is  undoubtedly  sound  as  a  statement  of  the  general  rule, 
but  it  can  for  obvious  reasons  have  no  application  where, 
as  in  the  case  at  bar,  there  is  an  entire  failure  of  proof 
to  sustain  the  finding  or  verdict  complained  of.  A  judg- 
ment based  upon  such  a  finding  is  not  only  unsupported 
by  the  evidence,  but  is  contrary  to  law  within  the  mean- 
ing of  the  Code.  The  case  of  Omaha  Fire  Itis.  Co.  r. 
Dierk.%  43  Neb.,  473,  relied  upon  by  the  defendant  in 
error,  in  nowise  conflicts  with  the  views  here  expressed. 
It  follows  that  the  judgment  must  be  reversed  and  the 
cause  remanded  for  trial  de  novo. 

Reversed. 


Milton  H.  Brown  et  al.  v.  Ozial  W.  Hogan. 

Filed  December  2, 1896.    No.  6907. 

1.  Chattel  Kortgages:  Right  of  Possession.    The  discretion  conferred 

upon  a  mortKagee  by  a  stipulation  authorizing  him  to  take  pos- 
session of  the  mortgaged  chattels  at  any  time  he  feels  himself  in- 
secure is  not  an  arbitrary  one,  but  depends  upon  some  act  of  the 
mortgagor,  done  or  threatened,  which  tends  to  impair  the  security. 

2.  Replevin:    Issue.    The  question  for  determination  in  an  action  of 

replevin,  under  the  practice  in  this  state,  is  that  of  the  rights  of 
the  parties  with  respect  to  the  possession  of  the  property  at  the 
time  of  the  commencement  of  the  action. 

Error  from  the  district  court  of  Dawson  county.  Tried 
below  before  Holcomb,  J. 
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C.  W.  McXamar  and  G.  W.  Fox^  for  plaintiffs  in  error. 
Oeorge  C.  Oillan  and  E.  A.  Cooky  cotitra. 

Post,  C.  J, 

Tliis  was  an  action  of  replevin  by  the  defendant  in 
error,  Ozial  W.  Hogan,  who  sued  to  recover  possession 
of  three  horses,  a  wagon,  and  harness,  and  which  re- 
sulted in  the  judgment  in  his  favor  in  the  district  court 
for  Dawson  county,  now  before  us  for  review. 

It  appears  from  the  pleadings  below  that  the  plaintiff 
therein,  on  the  18th  day  of  August,  1891,  mortgaged  the 
property  in  controversy  to  one  Boyer  as  security  for  a 
note  of  even  date  therewith  for  |165,  payable  December 
18,  1891,  with  interest  from  date  at  the  rate  of  ten  per 
cent  per  annum.  By  the  terms  of  said  mortgage,  Hogan 
Tras  authorized  to  retain  possession  of  the  property  in 
controversy  until  the  maturity  of  the  note  above  de- 
scribed, said  condition  being  accompanied  by  the  follow- 
ing proviso:  "In  case  the  mortgagee  shall  at  any  time 
deem  himself  unsafe,  then,  and  in  that  case,  it  shall  be 
lawful  for  the  said  mortgagee,  or  his  assigns,  by  himself 
or  agent,  to  take  immediate  possession  of  said  goods  and 
chattels  wherever  found,  the  possession  of  these  presents 
being  his  sufficient  authority  therefor."  The  note  and 
mortgage  aforesaid  were,  prior  to  the  maturity  thereof, 
assigned  by  Boyer,  the  mortgagee  named,  to  the  plaintiffs 
in  error.  Brown  and  Bleekman,  who  thereafter,  on  the  8th 
day  of  October,  1891,  claiming  that  their  security  was 
being  impaired  by  reason  of  Hogan's  neglect  to  properly 
care  for  the  property  in  controversy,  took  possession  of 
said  property  and  were  proceeding  to  sell  the  same  in  sat- 
isfaction of  the  mortgage  debt,  when  it  was  taken  from 
them  in  obedience  to  the  writ  in  this  action.  The  al- 
leged negligence  on  his  part  is,  in  terms,  denied  by  the 
defendant  in  error,  who  in  substance  charges  that  the 
claim  in  that  regard  is  not  made  in  good  faith,  but  is  on 
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the  contrary  a  mere  pretense,  under  which  it  is  sought 
unlawfully  to  deprive  him  of  the  possession  of  his  prop- 
erty. We  find  in  the  record  abundant  evidence  to  sus- 
tain the  contention  that  there  was,  when  the  property 
was  taken  by  the  plaintiffs  in  error,  and  at  the  date  of  the 
commencement  of  the  action,  no  threatened  impairment 
of  their  security.  The  case  is,  therefore,  clearly  within 
the  rule  asserted  in  Newlean  v.  Olson y  22  Neb.,  717,  Lich- 
tenberger  v.  JohnsoUy  32  Neb.,  185,  and  Case  Plow  Works  v. 
Marr^  33  Neb.,  215,  viz.,  that  the  discretion  conferred 
upon  the  mortgagee  by  a  condition  like  that  quoted  is 
not  an  arbitrary  one,  authorizing  him,  at  his  pleasure,  to 
seize  and  sell  the  mortgaged  property,  but  depends  upon 
some  act  of  the  mortgagor,  done  or  threatened,  which 
tends  to  impair  the  value  of  his  security.  It  follows  that 
the  defendant  in  error  was  entitled  to  the  possession  of 
the  property  at  the  date  of  the  commencement  of  the 
action,  and  that  the  judgment  in  his  favor  is  right,  unless, 
as  contended  by  plaintiffs  in  error,  a  different  result 
should  have  been  reached  by  reason  of  the  maturity  of 
the  mortgage  debt  pending  the  trial  of  the  cause  upon  its 
merits. 

We  have  been  referred  to  cases  from  other  courts 
which  appear  to  sustain  the  proposition  here  contended 
for  upon  the  ground  that  it  is  permissible  for  the  court 
in  actions  of  this  character  to  determine  the  rights  of 
the  parties  as  they  exist  at  the  time  of  the  trial ;  but  the 
cases  cited,  although  doubtless  sound  as  expositions  of 
the  statutes  by  which  they  are  controlled,  cannot  be  ac- 
cepted as  authority  in  this  state,  in  view  of  the  peculiar 
language  of  our  statute,  which  prescribes  the  form  of 
verdict  and  judgment  in  actions  of  replevin.  It  is  by 
section  191,  Code  of  Civil  Procedure,  provided  that  in 
all  cases  where  the  property  has  been  delivered  to  the 
plaintiff  and  the  jury  shall  find  upon  issue  joined  for  the 
defendant,  they  shall  find  whether  the  defendant  had 
the  right  of  property  or  right  of  possession  only  at  the 
commencement  of  the  suit,  and  if  they  find  either  in  his 
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favor,  they  shall  assess  such  damages  against  the  plaint- 
iff as  they  may  deem  right  and  proper,  for  which,  with 
costs  of  suit,  the  court  shall  render  judgment.  Section 
191a,  in  substance,  provides  that  the  judgment  in  case  of 
a  failure  of  the  plaintiff  to  prosecute,  or  in  case  of  a  ver- 
dict for  the  defendant  ui)on  the  merits  when  the  prop- 
erty has  been  delivered  to  the  plaintiff,  shall  be  for  the 
return  of  the  property  or  the  value  thereof  in  case  a 
return  cannot  be  had,  or  the  value  of  the  possession  of 
the  same,  and  damages  for  withholding  the  property,  and 
costs  of  suit,  while  section  192  declares  that  where  the 
property  has  been  delivered  to  the  plaintiff  and  the  jury 
shall  find  for  the  plaintiff,  on  issue  joined,  or  on  inquiry 
of  damage  upon  a  judgment  by  default,  they  shall  assess 
adequate  damages  in  his  favor  for  the  illegal  detention 
of  the  pn)perty,  for  which,  with  costs  of  suit,  the  court 
shall  enter  judgment.  These  requirements  have,  as  a 
rule,  been  held  mandatory,  and  a  compliance  therewith 
essential  in  order  to  sustain  judgments  rendered  in  ac- 
tions of  replevin.  {Manker  t\  *Si/ic,  35  Neb.,  746;  Garber 
V.  Palmer,  47  Neb.,  699.)  They  also,  as  has  been  fre- 
quently said  by  this  court,  contemplate  that  the  question 
to  be  determined  in  a  controversy  of  this  character  is  that 
of  the  rights  of  the  parties  with  respect  to  the  possession 
of  the  property  at  the  time  the  action  was  commenced. 
{ffillesipie  r.  Brmcrij  16  Neb.,  457;  Blue  Valkjf  Bank  v.  Bativ, 
20  Neb.,  295;  Kay  v.  Noll,  20  Neb.,  380;  Fischer  v.  Burch- 
ally  27  Neb.,  245;  Shacklcford  v.  Ear  greaves,  42  Neb.,  680; 
Kilpatrick'Koch  Dry  Goods  Co.  v.  Strauss,  45  Neb.,  793.) 
The  cases  here  cited  are,  it  is  believed,  decisive  of  the 
case  at  bar,  and  render  unnecessary  an  examination  of 
the  other  questions  discussed  by  counsel. 


Judgment  affirmed. 
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53    7201 

^  |s9  1.  Instructions:   Assignments  of  Error:  Review.    Where  an  assign- 

-^^  ^.^  ment  of  error  refers  in  gross  to  a  series  of  propositions  embodied 

65464  in  separate  paragraphs  of  the  charge  to  the  Jury,  it  need  be  ezam- 

40  750|  ined  no  further  than  to  ascertain  that  any  one  of  the  series  ex- 
cepted to  is  sound. 


62  v^l  2. :  :  .    Where  alleged  errors  in  the  refusals  to  give 

several  proffered  instructions  are  grouped  in  the  assignment,  it 
does  not  require  any  further  attention  after  it  is  ascertained  that 
one  of  the  propositions  to  which  complaint  is  urged  is  correct. 

3. :   Modification:  Objections:   Review.    To  secure  review  of 


the  action  of  a  trial  court  in  modifying  a  requested  Instruction  to 
a  jury  it  is  necessary  to  note  an  exception  to  such  modification. 

4, :  Repetitions.    It  is  not  ground  for  the  reversal  of  a  case  that 

the  trial  court  repeated  a  proposition  of  law  in  the  instructions 
each  time  in  proper  connection  with  facts  or  other  principles  in- 
volved, or  where  it  does  not  appear  that  the  effect  was  to  perplex 
or  mislead  the  jury.     (Gran  r.  Houston,  45  Neb.,  813.) 

5. :  Objections:  New  Trial.    Objections  to  instructions,  to  be 

available  on  review,  must  be  specifically  pointed  out  in  a  motion 
for  new  trial. 

6.  Beview:  Ri'I'.ings  on  Objections:  Offer  of  Proof.    "The  ruling  of 

the  trial  court  in  sustaining  an  objection  to  a  question  put  to  one's 
own  witness  cannot  be  reviewed  where  the  complaining  party  has 
failed  to  make  an  offer  of  the  testimony,  indicating  what  he  ex- 
pects to  prove  by  the  witness,  in  response  to  the  question  pro- 
pounded and  overruled."     {BatT  v.  City  of  Omaha,  42  Neb.,  341.) 

7.  :   Objections.    Alleged  errors  in  the  admission  of  evidence 

cannot  be  reviewed  where  no  objection  to  its  reception  was  inter- 
posed in  the  trial  court 

8.  :  Evidence:  Harmless  Error.  The  exclusion  of  offered  evi- 
dence is  not  prejudicial  error  where  the  witness  has  previously 
given  or  subsequently  gives  the  evidence  sought  to  be  introduced, 
or  that  of  like  character  and  to  the  same  effect.  (Haibert  r.  Rosen- 
halm,  49  Neb.,  498.) 

9. :  :  Assignments  of  Error.    The  action  of  a  trial  court 

in  the  admission  of  evidence  will  not  be  reviewed  in  the  absence  of 
any  assignment  in  reference  thereto. 

10. :  :  .    Assignment  in  relation  to  the  admission  ol 

certain  testimony  of  the  value  of  a  lot,  without  considering  in  the 
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estimate  the  improvementB  thereon,  held,  that  the  evidence  vas 
competent  and  the  assignment  unavailable. 

11. :  .  The  action  of  the  trial  court  in  sustaining  objec- 
tions to  certain  questions  put  to  a  witness  for  defendant  on  cross- 
examination  examined,  and  held  not  erroneous. 

12.  Action  to  Recover  Damages  Besulting  From  Grading  a  Street: 

Vebdict  for  Defendant.  Held,  That  there  was  sufficient  evidence 
to  support  the  verdict  rendered. 

13.  Beview:   Bill  of  Exceptions.    Where  it  is  sought  to  present  to 

this  court  alleged  errors  occurring  at  the  trial  in  a  district  court, 
to  determine  which  involves  an  examination  of  matters  which  can 
only  properly  be  presented  by  a  bill  of  exceptions,  such  bill,  settled 
and  signed  as  prescribed  by  law,  is  indispensably  necessary.  (Seott 
V.  Spencer,  42  Neb.,  632.) 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Davis,  J. 

Warren  Hxcitzlery  for  plaintiff  in  error. 

W.  J.  ConmU  and  E.  J.  Cornish^  contra. 

Harrison,  J. 

The  plaintiff  commenced  this  action  in  the  district 
court  of  Douglas  county,  against  the  city  of  Omaha,  to 
recover  damages  which  he  alleged  in  his  petition  were 
caused  by  the  grading,  by  or  under  the  directions  and 
authority  of  defendant,  of  (*ertain  streets  in  the  city  and 
adjacent  to  residence  property  owned  by  plaintiff,  and  on 
which  he  had  a  tenement  house  or  houses.  Issues  were 
joined  and  tried,  and  the  trial  resulted  in  a  verdict  and 
judgment  adverse  to  the  plaintiff;  hence  the  presenta- 
tion of  the  case,  on  his  part,  to  this  court  for  a  review 
of  the  proceedings  in  the  district  court. 

One  assignment  of  error  was  as  follows:  "The  court 
erred  in  giving  instructions  on  its  own  behalf,  numbered 
as  follows:  Two  (2),  three  (3),  four  (4),  five  (5),  six  (6), 
seven  (7),  and  eight  (8)."  Nos.  3  and  5  of  the  instructions, 
to  which  reference  was  therein  made,  were  without  error, 
and  as  there  was  no  separate  and  si)ecific  assignment,  it 


762  NEBRASKA  REPORTS.  [Vol.  49 


DenlM  Y.  City  of  Omaha. 


needs  no  further  examination.  {Pollock  v.  Whipple^  45 
Neb.,  844;  Ripp  v.  Hale,  45  Neb.,  567.) 

It  is  urged  that  the  court  erred  in  refusing  to  give 
instructions  asked  on  behalf  of  the  plaintiff,  numbered  as 
follows:  **Three  (3),  six  (6),  seven  (7),  eight  (8),  nine  (9), 
ten  (10),  eleven  (11),  and  twelve  (12),  and  in  changing 
number  four  (4)  and  giving  it  as  changed."  This  assign- 
ment  is  not  directed  against  the  refusal  to  ^ve  any  par- 
ticular one  of  the  instructions,  but  refers  to  all.  Some  of 
them  were  unobjectionable,  and  the  proposition  embodied 
in  at  least  9ne  of  them  had  been  fully  covered  by  a  para- 
graph of  the  charge  given.  Under  such  conditions,  the 
assignment  need  not  be  further  considered.  {Pollock  v. 
Whipple,  stipra;  Ripp  v.  Hale,  supra.)  In  regard  to  the 
portion  of  the  assignment  which  relates  to  the  modifi- 
cation of  the  instruction  numbered  4,  requested  by  plaint- 
iff, no  exception  was  noted  to  the  modification  in  the  trial 
court;  hence  the  objection  is  not  available  here. 

It  is  argued  that  undue  prominence  was  given  by 
the  repetition  in  certain  paragraphs  of  the  instructions 
of  the  proposition  that  in  order  to  recover,  the  plaintiff 
must  produce  a  preponderance  of  the  testimony.  The 
idea  expressed  was  entirely  proper  in  the  connection  in 
which  it  appeared  in  the  instructions,  and  from  a  careful 
review  of  the  record  of  the  whole  proceedings  during  the 
hearing  in  the  trial  court,  we  are  constrained  to  believe 
that  the  portions  of  the  instructions  attacked  were  not 
open  to  the  objection  that  they  tended  to  mislead  the 
jury.  If  they  did  not,  there  was  no  available  error.  {Chran 
V.  Homton,  45  Neb.,  813;  Hill  v.  State,  42  Neb.,  503;  Cars- 
tens  v.  McDonald,  38  Neb.,  858;  Seebrock  v.  Fedatoa^  30 
Neb.,  424.)  Furthermore,  the  motion  for  new  trial  con- 
tained no  specific  complaint  in  respect  to  these  instruc- 
tions on  the  ground  now  urged,  which  would  preclude  an 
examination  of  the  objection  here.  {Barr  v.  City  of  Omaha, 
42  Neb.,  342.) 

There  are  several  assignments  which  point  to  alleged 
errors  in  the  exclusion  of  designated  portions  of  the  testi- 
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monj.  In  respect  to  the  majority  of  them  it  suffices  to 
say  that  no  offer  to  prove  the  facts  sought  to  be  elicited 
by  the  questions  to  which  objections  were  sustained  fol- 
lowed such  action^  which  renders  the  alleged  errors  una- 
vailable. [Barr  v.  City  of  Oma/w,  42  Neb.,  342.)  One  of 
the  questions  as  to  which  the  above  mentioned  objection 
was  urged  was  numbered  444.  To  this,  it  appears  by 
the  record,  no  objection  was  interposed. 

A  hypothetical  question  was  asked  one  of  the  wit- 
nesses for  plaintiff,  and  was  ^^objected  to  as  assuming 
facts  not  proven."  The  objection  was  sustained,  and  to 
this  action  an  exception  was  noted.  The  question  was 
not  open  to  the  objection  made  and  sustained,  but  imme^ 
diately  following  this  the  witness  was  further  interro- 
gated on  the  same  line,  and  the  information  expected  in 
reply  to  the  rejected  interrogatory  was  thereby  elicited, 
hence  there  was  no  prejudicial  error.  {Halbert  v.  Rosen- 
halm,  49  Neb.,  498.) 

It  is  urged  in  the  brief  filed  for  plaintiff  that  there  was 
error  in  overruling  an  objection  made  for  plaintiff  to 
question  numbered  533  propounded  to  a  witness  for  de- 
fendant. There  was  no  assignment  of  error  in  respect  to 
this,  hence  it  will  not  be  considered. 

It  is  contended  that  the  trial  court  erred  "in  admitting 
the  testimony  of  any  of  the  real  estate  men  called  by  de- 
fendant, as  tliey  did  not  take  into  account,  in  giving  their 
opinions,  the  improvements  on  the  property.-  See,  for  in- 
stance, Mr.  Hascall's  testimony,  questions  679  and  696, 
and  Mr.  Ames'  No.  745.  Others  were  to  the  same  effect." 
No  objection  was  made  to  the  introduction  of  a  large 
portion  of  the  testimony  of  the  character  here  indicated. 
The  particular  question  is  not  alluded  to  in  the  assign- 
ment quoted,  but  there  was  an  objection  made  to  a  ques- 
tion of  the  overruling  of  which  error  is  assigned,  and  by 
which  the  point  urged  may  be  said  to  have  been  pre- 
sented. The  value  of  the  house  or  houses  separately 
from  that  of  the  lot  had  been  shown  by  a  number  of 
witnesses,  and  it  was  certainly  not  objectionable  to  prove 
52 
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the  value  of  the  lot,  or  land,  separately  from  the  improve- 
ments. It  was  competent,  in  view  of  the  condition  of 
the  evidence.  The  jury,  by  a  comparison  and  combina- 
tion of  the  values  shown  of  the  lot  alone  and  the  improve- 
ments in  themselves,  or  the  two  together,  could  form  a 
correct  conclusion  as  to  their  values  either  before  or  after 
the  grading  which  was  claimed  to  have  reduced  the  value 
and  caused  the  damages. 

The  city  engineer  was  called  as  a  witness  and  some 
drawings  or  "profiles"  were  identified  by  him  as  showing 
the  streets  at  or  near  the  plaintiff's  property,  and  also 
their  original  surface  lines,  established  grades,  and 
changes  of  grade,  etc.,  and  from  these  drawings  and  his 
own  knowledge  of  the  matters,  he  gave  testimony  in  re- 
lation to  the  work  done  at  the  time  the  streets  were 
graded,  and  of  the  condition  of  the  plaintiflf's  property,  or 
the  lot,  after  the  work  was  done.  On  cross-examination 
he  was  asked  certain  questions,  to  which  objections  were 
interposed  and  sustained.  It  is  claimed  that  the  ques- 
tions to  which  we  have  just  referred  were  for  the  pur- 
pose of  ascertaining  the  knowledge  of  the  witness  on  the 
subject,  about  which  be  was  testifying,  and  further,  to 
te^st  his  capacity  as  an  expert  witness.  The  questions 
had  no  relevancy,  nor  could  the  testimony  which  it  was 
sought  to  draw  out  by  them  have  any,  to  the  subjects 
embraced  in  the  testimony  of  the  witness,  nor  do  we  think 
it  would  have  tended  in  the  least  to  assist  in  an  investiga- 
tion in  regard  to  the  ability  of  the  witness  as  an  engineer, 
and  we  are  unable  to  see  wherein  the  plaintiff  was  preju- 
diced by  the  exclusion  of  the  testimony. 

It  is  urged  that  the  verdict  was  not  sustained  by  suflS- 
cient  evidence.  We  are  not  prepared  to  say,  after  a  careful 
perusal  of  the  evidence,  that  we  would  have  reached  the 
same  conclusion  as  did  the  jury,  but  there  was  sufficient 
evidence  to  support  the  verdict  rendered,  hence  it  will  not 
be  disturbed.  (Converse  i\  Meye7\  14  Neb.,  190;  Dunrll  t\ 
Uartj  25  Neb.,  610.)  Moreover,  we  will  add  here  that  we 
need  not  have  examined  into  the  sufficiency  of  the  evi- 
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dence  to  warrant  the  verdict,  nor  into  the  questions 
mooted  in  regard  to  the  exclusion  or  improper  reception 
of  evidence,  nor,  indeed,  any  point  to  determine  which  a 
resort  to  the  bill  of  exceptions  became  necessary,  for 
what  appears  in  the  record  as  the  bill  of  exceptions  has 
not  been  settled  or  signed  by  either  the  trial  judge  or  the 
clerk  of  the  district  court  in  which  the  case  was  tried. 
The  following  stipulation,  signed  by  the  attorneys  in  the 
case,  is  of  the  record,  to-wit:  "It  is  hereby  stipulated  and 
agreed  that  the  within  is  a  complete  transcript  of  the  evi- 
dence and  all  exhibits  introduced  in  the  above  entitled 
cause,  and  that  the  same  may  be  filed  as  the  bill  of  excep- 
tions in  said  cause  and  made  a  part  of  the  record  therein." 
But  this  is  not  suflicient  to  entitle  the  matters  so  at- 
tempted to  be  made  of  record  to  examination.  "Where 
it  is  sought  to  present  to  this  court  alleged  errors 
occurring  at  the  trial  in  a  district  court,  a  bill  of  excep- 
tions settled  and  signed  as  required  by  law  is  indispen- 
sably necessary."  {iicott  r.  Spencer ^  42  Neb.,  632;  Reyn- 
olds V.  Deitz,  39  Neb.,  180;   Edioards  v.  Kearney j  14  Neb., 


83.) 


Affirmed. 


State  of  Nebraska,  ex  rel.  P.  T.  Lewellen  et  al.,  v. 
SAMrEL  Smith  et  ai^ 

Filed  December  2, 1896.    No.  8811. 

1.  Kandamiu:  Title  to  Office.    The  title  to  an  office  cannot  be  tried 

and  adjudicated  In  an  action  of  mandamun,  {State  v.  Plambeck,  36 
Neb.,  401.) 

2.  Schools  and  School  Districts:   Teachers:  Contracts.    A  contract 

to  teach  In  one  of  the  free  schools  of  the  ordinary  districts  Is  one 
of  employment.  The  district,  represented  by  the  board,  is  an  em- 
ployer, and  the  teacher  an  employe. 

3. : :  Officers.    The  teacher  in  such  schools  is  not  a  public 

officer. 

4. : : .    To  the  state  and  county  superintendents  and 
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the  school  district  boards  is  by  law  glTen  the  general  care  and 
supervision  of  the  free  schools  of -this  state. 

S.  Kandamus:  Schools:  Emplotmbnt  of  Teacher.  The  employment 
of  teachers  for  the  free  schools  is  of  the  duties  cast  by  law  upon 
the  district  boards,  and  the  discretion  and  decision  of  the  ofllcera 
composing  such  a  district  board,  as  to  whom  they  will  employ  as  a 
teacher,  cannot  be  controlled  by  writ  of  mandamus  issued  at  the 
instance  of  taxpayers  and  voters  of  the  district 

Error  from  the  district  court  of  Gage  county.  Tried 
below  before  Letton,  J. 

The  opinion  contains  a  statement  of  the  case. 

L.  M.  Pemberton  and  8.  D.  KiUerij  for  plaintiffs  in  error: 

The  board  had  authority  to  enter  into  the  written  con- 
tract to  employ  H.  W.  Killen  as  teacher.  He  was  quali- 
fied to  teach.  The  contract  is  binding  on  the  district 
Mandamtis  is  the  proper  remedy.  {Montgomery  v.  State,  35 
Neb.,  655;  Russell  v.  State,  13  Neb.,  68;  McChiiness  v.  School 
District,  39  Minn.,  499;  Place  v.  Toicnship  of  Colfax,  56  la., 
573;  Farrellv.  School  District,  9%  ^i\c\L.,4A\  Tripp  v.  School 
District,  50  Wis.,  651;  Hvll  r.  ludependmt  District,  82  la., 
686;  Morley  v.  Power,  5  Lea  [Tenn.],  692;  State  v.  Dodsan, 
21  Neb.,  218;  State  v.  Jaynes,  19  Neb.,  161;  State  v.  Calla- 
Ivan,  61  N.  W.  Rep.  [N.  Dak.],  1025;  Cleveland  r.  Amy,  88 
Mich.,  374;  Renbelt  v.  School  Town  of  Noblesville,  106  Ind., 
478;  Gates  v.  School  District,  14  S.  W.  Rep.  [Ark.],  656; 
Caldwell  v.  School  District,  55  Fed.  Rep.,  372;  Attorney 
General  v.  City  of  Boston,  123  Mass.,  460;  State  v.  Wright- 
son,  56  N.  J.  Law,  126.) 

Citizens  and  taxpayers  of  the  district  and  patrons  of 
the  school  had  the  right  to  bring  the  action  as  relators. 
{State  V.  Shropshire,  4  Neb.,  411;  State  v.  Stearns,  11  Neb., 
106;  State  v.  City  of  Kearney,  25  Neb.,  262;  State  v.  Stud- 
heit,  11  Neb.,  360;  AtUnson  v.  Hutchinson,  68  la.,  161; 
School  District  v.  Cmcee,  9  Neb.,  53;  Frans  v.  Young,  30 
Neb.,  360;  American  Water-Works  Co.  v.  State,  31  Neb., 
445.) 
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Hazlett  d  J  achy  contra: 

Mandamus  is  not  the  proper  remedy.  (State  v.  Rising^ 
15  Nev.,  164;  People  v.  Hyde  Park,  117  111.,  462;  Meredith 
V.  Supervisors  of  County  of  Sa(ramentOy  50  CaL,  433;  State 
V.  Plambeck,  36  Neb.,  401;  State  v.  Palmer,  10  Neb.,  203; 
State  V.  JayneSj  19  Neb.,  164;  People  v.  Goetting,  30  N.  E. 
Rep.  [N.  Y.],  968;  People  v.  Stevens,  5  Hill  [N.  Y.],  616; 
People  V.  FleteJier,  2  Scam.  [111.],  487;  Bonner  v.  State,  7 
Ga.,  473;  People  v.  Kip,  4  Cow.  [N.  Y.],  382;  St.  Louis 
County  Court  v.  Sparks,  10  Mo.,  117;  State  v.  Thompson, 
Auditor,  36  Mo.,  70.) 

There  is  an  adequate  remedy  at  law.  (Bays  v.  State,  6 
Neb.,  173;  Kennedy  v.  Board  of  Education,  22  Pae.  Rep. 
[Cal.],  1042.) 

Harrison,  J. 

On  August  28,  1896,  the  relators  filed  a  petition  in  the 
district  court  of  Gage  county,  in  which  it  was  alleged 
that  they  were  residents  of  the  village  of  Pilley,  in  said 
county,  and  voters  and  taxpayers  of  school  district  No.  9, 
Gage  county;  that  the  respondents,  Samuel  Smith  and 
John  F.  Kees,  were  members  of  the  school  board  of 
said  district, — Smith,  the  director,  and  Kees,  the  modera- 
tor,— and  that  Elijah  H.  Filley  was  the  treasurer  of  the 
district;  that  on  the  27th  day  of  June,  1896,  the  then 
moderator  and  treasurer  of  the  school  district  entered 
into  a  contract  with  H.  W.  Killen,  a  legally  authorized 
school  teacher,  to  teach  the  school  in  said  district  during 
the  ensuing  school  year;  that  the  date  of  the  commence- 
ment of  the  performance  of  the  contract  was  fixed,  by  its 
terms,  of  date  August  31,  1896;  that  the  director  and 
moderator  of  respondents  had  asserted  that  the  teacher, 
H.  W.  Killen,  could  not  teach  the  school  or  have  access 
to  the  school  building  for  the  purpose  of  teaching,  but 
one  Charles  H.  Kindig,  also  made  a  respondent,  with 
whom  the  district  officers  claimed  to  have  made  a  con- 
tract  for  such  purpose,  would  take  charge  of  the  school 
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during  the  school  year;  that  such  action  would  deprive 
H.  W.  Killen  of  his  rights  as  teacher  under  his  contract, 
render  the  district  liable  to  him  in  damages  by  reason  of 
such  infringement  of  his  rights,  and  would  also  deprive 
the  patr(')ns  of  the  school  of  his  services  as  teacher.  The 
prayer  of  the  petition  was  as  follows:  "Relators  therefore 
pray  that  a  writ  or  order  of  mandmnm  may  issue  com- 
manding said  defendants,  Samuel  Smith  and  John  F. 
Kees,  to  open  the  school-house  in  said  district  No.  9  of 
Gage  county,  Nebraska,  to  said  H.  W.  Killen  on  the  said 
31st  day  of  August,  1896,  or  as  soon  thereafter  as  possible, 
and  to  put  said  H.  W.  Killen  in  possession  of  said  school- 
house  and  in  charge  of  the  school  therein  as  teacher  and 
to  recognize  said  Killen  as  the  duly  employed  teacher 
of  the  school  in  said  district  and  accept  him  as  such  and 
to  permit  him  to  teach  the  school  in  said  district  as  by 
said  contract  he  is  employed  to  do,  and  to  grant  such 
other  relief  to  relator  as  he  may  justly  be  entitled  to  by 
reason  of  the  premises,  and  to  require  the  said  Charles  H. 
Kindig  to  permit  said  H.  W.  Killen  to  take  possession 
of  said  school-house  and  teach  said  school  as  provided 
in  said  contract."  The  respondents  answered,  and  to  the 
answer  a  reply  was  filed,  and  of  the  issues  raised  a  trial  to 
the  court  resulted  in  a  dismissal  of  the  cause.  The  re- 
lators present  the  case  here  for  review  by  error  proceed- 
ings. 

It  was  and  is  contended  for  relators  that  the  position 
of  teacher  is  an  office,  or  such  a  right  to  a  place  as  to  con- 
stitute a  franchise.  If,  for  the  sake  of  argument,  this  be 
conceded,  then  it  further  appeared  that  there  was  a  per- 
son other  than  the  one  whose  right  or  title  to  the  office 
or  place  was  asserted  by  relators,  who  was  occupying  it 
under  claim  of  right  of  title — a  de  facto  incumbent, — ^and 
this  was  not  the  proper  action  in  which  to  test  the  ques- 
tion of  title.  The  title  to  an  office  cannot  be  tried  and 
adjudicated  in  an  action  of  mandamus,  (^tate  v.  Plambeck, 
36  Neb.,  401;  f?tate  v.  Jajptes,  19  Neb.,  164;  State  v.  Pal- 
mer, 10  Neb.,  203;  People  v.  Goetting,  30  N.  E.  Rep.  [N.  Y.], 
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968;  People  v.  Harvey,  62  Cal.,  508;  Kelly  v.  Edwards,  69 
CaL,  460.)  The  contract  to  teach  in  the  common  or  free 
schools  of  the  grade  of  the  one  in  the  district  in  which 
this  controversy  arose  is  one  of  employment,  and  the 
relative  positions  occupied  by  the  district  represented 
by  the  board  and  the  teacher  are  those  of  employer  and 
employe.  A  teacher  in  the  schools  of  the  ordinary  dis- 
trict is  not  a  public  officer,  nor  is  his  position  an  office. 
[Bays  r.  State,  6  Neb.,  167;  Heath  v.  Johnson,  15  S.  E.  Rep. 
[W.  Ya.],  980.)  This  being  true,  for  any  violation  of  the 
rights  of  a  teacher  under  an  existing  contract  there  would 
be  an  adequate  remedy  in  an  action  to  recover  damages 
for  a  breach  of  the  contract,  and  mandamus  would  not  lie. 
It  will  doubtless  be  remembered  that  the  relators  in 
this  case  did  not  include  the  teacher;  but  the  right  to 
appear  and  demand  that  a  certain  person  be  allowed  to 
occupy  the  position  of  teacher  in  the  school  of  the  dis- 
trict, under  an  alleged  contract  to  do  so,  was  based  on 
the  facts  that  the  relators  were  residents,  voters,  and  tax- 
payers of  the  district,  and  one  of  them  had  children  to 
attend  the  school.  The  care  and  supervision  of  the  free 
schools  of  the  state  is  committed  by  law  to  a  state  super- 
intendent, a  county  superintendent,  and  the  district 
boards.  Of  the  duties  of  the  last  mentioned  it  is  said  in 
section  3,  chapter  79,  subdivision  5,  Compiled  Statutes, 
1895:  "The  district  board  shall  have  the  general  care  of 
the  school,  and  shall  have  power  to  classify  and  grade  the 
scholars  in  their  district  and  cause  them  to  be  taught  in 
such  schools  and  departments  as  they  may  deem  expedi- 
ent; to  provide  a  course  of  study,  which  may  include  all 
studies  necessary  for  a  first  grade  certificate;  and  to 
make  such  rules  and  regulations  as  they  may  think  neces- 
sary for  the  government  and  health  of  the  scholars." 
And  in  section  11,  in  subdivision  4,  same  chapter,  the 
boards,  or  certain  of  the  members,  are  given  the  power 
and  duty  of  hiring  teachers  by  contract,  in  writing  and 
with  prescribed  formalities,  and  it  has  been  determined: 
"The  district  school  board  is  specially  invested  by  statute 


760  NEBRASKA  REPORTS.  [Vou  49 


Argabright  v.  State. 


with  the  general  care  and  management  of  the  school  and 
the  employment  of  the  teachers,  and,  as  an  incident  to 
these  powers,  has  a  right  to  discharge  a  teacher  for  incom- 
petence, or  for  any  other  suflBcient  cause,  at  the  will  and 
pleasure  of  a  majority  of  its  members."  {Bays  v.  Statej 
supra;  Vallery  i\  State,  42  Neb.,  127.)  The  matter  of  hir- 
ing a  teacher  for  the  school,  and  who  should  be  employed, 
was  committed  by  law  to  the  judgment  and  discretion  of 
the  district  board;  and  the  action  of  the  board  or  its 
proper  members  in  regard  to  hiring  a  teacher,  with  whom 
a  contract  should  be  completed,  or  the  question  of  with 
w^hom  the  board  had  made  a  contract,  cannot  be  con- 
trolled by  mandamus  issued  at  the  instance  of  a  taxpayer 
of  the  district  or  parties  who  have  children  to  attend  or 
in  attendance  upon  the  school.  It  follows  that  the  judg- 
ment of  the  district  court  was  right  and  will  be 


Affirmed. 
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"49^  7»»1  Witnesses:  Instructions.    The  jury  are  the  sole  judges  of  the  credi- 

"j^   * -'  hility  of  witnesses,  and  it  is  error  for  a  trial  court,  in  a  criminal 

case,  to  single  out  a  particular  witness  for  the  defense,  by  name, 
and  give  to  the  jury  a  cautionary  instruction  which  applies  di- 
rectly to  his  testimony  the  rule  of  "fahus  in  uno,  fal^us  in  omnibus." 

Error  to  the  district  court  for  Nemaha  county.     Tried 
below  before  Babcock,  J. 

^^   » 

W.  H.  Kelligar  and  John  8.  Stully  for  plaintiff  in  error. 

A.  8.  Churchilly  Attorney  General,  and  Oeorge  A.  Day, 
Deputy  Attorney  General,  for  the  state. 


Vol.  49]  SEPTEMBER  TERM,  1896.  761 


Ai«abric|itT.  state. 


Harrison,  J. 

The  plaintiff  in  error  was,  by  an  indictment  filed  in  the 
district  court  of  Nemaha  county,  charged  with  the  crime 
of  murder,  and  after  a  plea  of  "not  guilty"  waa  placed  on 
trial.  As  a  result  of  the  trial  he  was  convicted  of  man- 
slaughter, and  after  motion  for  new  trial  was  heard  and 
overruled,  he  was  sentenced  to  imprisonment  in  the  peni- 
tentiary for  a  term  of  ten  years.  To  obtain  a  review  of 
the  proceedings  had  during  the  trial,  the  case  is  pre- 
sented to  this  court  by  petition  in  error. 

No  bill  of  exceptions  has  been  filed  in  the  case  by 
plaintiff  in  error,  for  reasons  which  we  need  not  here  re- 
count or  notice,  having  been  unable  to  obtain  one;  hence 
we  can  consider  no  other  or  further  of  the  errors  assigned 
than  such  as  are  fully  apparent  in  the  transcript  pre- 
pared by  the  clerk  of  the  district  court.  Of  these  one  is 
that  the  court  erred  in  giving  instruction  numbered  thir- 
teen of  those  requested  to  be  given  by  the  state.  The  in- 
struction attacked  is  as  follows:  "If  the  jury  believe  from 
the  evidence  that  the  witnesses  Lewis  Morris,  Hilton 
Btanley,  and  Perry  Waltz  have  willfully  sworn  falsely  on 
this  trial  as  to  any  matter  or  thing  material  to  the  issue 
in  the  case,  then  the  jury  are  at  liberty  to  disregard  their 
entire  testimony,  except  in  so  far  as  it  has  been  corrobo- 
rated by  other  credible  evidence,  or  by  facts  and  circum- 
stances proved  on  the  trial."  It  is  contended  that  this 
portion  of  the  charge  of  the  court  is  erroneous,  in  that  it 
singled  out  certain  individuals  of  the  witnesses  and  di- 
rects especial  attention  to  them  and  their  testimony,  re- 
spectively. That  such  action  of  the  trial  court  was  well 
felculated  to  induce  a  belief  or  an  impression  in  the 
minds  of  the  jury,  or  in  the  mind  of  any  one  or  more  of 
them,  of  the  court's  disbelief  of  the  testimony  of  the  wit- 
ness or  witnesses  specifically  named,  or  at  least  that  the 
court  viewed  it  with  suspicion  and  felt  inclined  to  dis- 
credit it 

One  of  the  governing  principles  of  the  question  in- 
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volved  is  that  It  is  for  the  jury,  and  not  the  court,  to  pass 
upon  the  credibility  of  witnesses  and  to  determine  the 
weight  to  be  accorded  their  testimony  {Hedman  v.  Ander- 
son, 6  Neb.,  392;  HeUt  v.  State,  20  Neb.,  492;  State  v. 
Cush'wij,  29  Mo.,  215;  Shellabarger  v.  Nafius,  15  Kan.,  547; 
State  i\  Stout,  31  Mo.,  406);  and  extending  this  doctrine 
and  applying  it  to  an  instruction  on  the  maxim,  FaUus 
in  uno,  falsus  in  omnibus,  "the  credibility  of  a  witness  who 
knowingly  testifies  falsely  as  to  one  or  more  material 
facts  is  wholly  a  matter  for  the  jury.''  {Schuek  v.  Hagar, 
24  Minn.,  339.)  "It  is  error  to  single  out  a  particular 
witness  and  to  direct  such  a  cautionary  instruction,  al- 
though couched  in  proper  terms  against  his  testimony. 
The  reason  is  that  such  a  course  tends  to  convey  to  the 
minds  of  the  jury  the  impression  that  the  testimony  of 
the  particular  witness  is  disbelieved  by  the  judge  and  is 
to  be  disregarded, — a  question  which  it  is  their  province 
to  determine,  and  not  his."  (2  Thompson,  Trials,  sec. 
2423,  p.  1772.)  "It  is  not  usual  for  a  court  to  point  out 
a  particular  witness  and  tell  the  jury  to  disregard  his 
testimony  if  they  think  he  has  testified  falsely  in  any  ma- 
terial particular;  and  when  this  is  done,  and  all  instruc- 
tions upon  the  defense  which  this  witness'  testimony 
tends  to  establish  are  refused,  the  jury  must  understand 
the  court  to  be  of  opinion  that  no  case  of  self-defense  is 
made  out;  in  other  words,  that  the  testimony  of  the  sus- 
pected witness  is  entirely  unworthy  of  credit.  This  con- 
clusion may  be  correct,  but  it  is  the  province  of  the  jury, 
and  not  of  the  court,  to  pass  upon  the  credibility  of  wit- 
nesses." {State  v.  Stout,  31  Mo.,  406.)  "It  is  improper  for 
the  court  to  instruct  the  jury  as  to  the  weight  they  should 
give  to  particular  testimony,  or  to  the  testimony  of  i 
particular  witness,  or  to  put  a  particular  witness  into 
undue  prominence  by  charging  the  jury  to  find  according 
to  their  belief  in  his  evidence,  if  such  charge  tends  to 
ignore  other  testimony;  citing  Chase  r.  Buhl  Iron  Works, 
55  Mich.,  139;  Springett  v.  Colerick,  67  Mich.,  362.  On  the 
other  hand,  a  trial  judge  has  no  right  so  to  instruct  the 


Vol.  49]  SEPTEMBER  TERM,  1896.  763 


Aiipabiigfat  T.  State. 


jury  as  manifestly  to  reflect  upon  a  particular  witness; 
citing  Grand  Rapids  &  I.  R.  Go.  v.  Martin,  41  Mich.,  667, 
672;  \Vheler  v.  Wallace,  53  Mich.,  355."  "An  instruction 
that  if  the  jury  find  that  any  witness  has  testified  falsely 
as  to  any  material  fact  in  the  ease,  they  are  at  liberty  to 
reject  and  disbelieve  all  of  his  testimony,  clearly  and  suf- 
ficiently states  the  law  on  the  subject,  and  it  is  not  error 
for  the  court  to  refuse  to  give  a  request  applying  such 
rule  to  a  particular  witness  and  challenging  the  attention 
of  the  jury  to  particular  portions  of  his  testimony,  which 
the  request  assumes  as  false."  {Fraser  v.  Gates,  86  Mich., 
521.)  "It  is  not  proper  for  the  court,  in  a  criminal  case, 
to  designate  the  evidence  of  a  witness  who  is  not  an  ac- 
knowledged accomplice,  and  caution  the  jury  against 
giving  credence  to  it.  Casting  the  influence  of  the  court 
against  the  testimony  of  a  particular  witness,  or  the 
character  of  the  evidence  he  gives,  is  not  the  usual  way 
of  either  affecting  the  credibility  of  witnesses  or  the 
w^eight  of  testimony."  (Raffirty  v.  People,  72  111.,  37.)  In 
the  case  of  State  r.  Kellerman,  14  Kan.,  135,  it  was  said: 
"Where  an  instruction  is  asked  that  if  a  particular  wit- 
ness, naming  him,  has  willfully  testified  falsely,  etc.,  the 
justice  should  disregard  his  entire  testimony,  it  is  not 
error  for  the  court  to  refuse  such  instruction  and  substi- 
tute one  that  if  any  witness  has  willfully  testified  falsely,^' 
etc.;  and  it  was  further  observed  on  the  same  subject: 
"With  reference  to  the  first  we  have  little  difficulty.  The 
rulings  of  the  court  were  unquestionably  correct  For 
instance,  the  appellant  asked  the  court  to  instruct  the 
jury  that  if  one  witness,  naming  him,  testified  willfully, 
falsely,  etc.,  they  must  disregard  his  entire  testimony. 
Instead  of  this  the  court  charged  that  if  any  witness 
testified  willfully,  falsely,  etc.  The  latter  is  the  proper 
way.  To  single  out  a  witness  and  by  name  give  such  an 
instruction  in  reference  to  him  suggests  a  suspicion,  if 
it  does  not  imply  a  belief,  on  the  part  of  the  court  of  the 
witness'  perjury."  (See,  also,  Cline  v.  Lindsey,  9  West. 
Rep.  [Ind.],  218,  s.  c,  11  N.  E.  Sep.,  441.)    It  is  error  to 
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single  out  and  instruct  upon  the  evidence  of  a  particular 
witness.  {Muely  v.  State,  19  S.  W.  Rep.  [Tex.],  915.)  In 
the  opinion  in  Haush  v.  State,  43  Neb.,  163,  in  considering 
an  objection  alleged  against  an  instruction  it  was  stated 
by  Post,  J, :  "Exception  was  taken  to  the  following  para- 
graph  of  the  instructions:  *Under  the  law  of  this  state 
the  accused  is  a  competent  witness  in  his  own  behalf, 
and  you  are  bound  to  consider  his  testimony;  but  in  de- 
termining what  weight  to  give  to  his  testimony  you  may 
weigh  it  as  you  would  the  testimony  of  any  other  witness, 
and  you  may  take  into  consideration  his  interest  in  the 
result  of  the  trial,  his  manner,  and  the  probability  or 
improbability  of  his  testimony,  and  giving  to  his  testi- 
mony such  weight  as,  under  all  the  circumstances,  you 
think  it  entitled  to.'  Were  the  question  an  open  one  at 
this  time  the  writer  would  with  reluctance  sanction  a 
practice  which  permits  any  reference  by  the  court  to  the 
subject  of  the  prisoner's  credibility  as  a  witness.  There 
is  on  principle  no  more  reason  to  call  the  attention  of  the 
jury  to  him,  and  to  caution  them  to  consider  his  interest 
as  affecting  his  credibility,  than  for  like  caution  with 
respect  to  any  other  witness;  but  that  question  has  been 
fully  settled  in  this  court  by  decisions  in  conformity  with 
the  practice  in  this  case,  which  we  are  constrained  to 
follow.  (See  St.  Louis  r.  State,  8  Neb.,  405;  Murphy  v. 
State,  15  Neb.,  383.)"  *  In  the  opinion  in  the  case  of  Watmn 
v.  Roode,  30  Neb.,  264,  one  of  the  matters  under  considera- 
tion was  the  refusal  of  the  trial  court  to  give  an  instruc- 
tion to  the  jury  worded  as  follows:  "The  court  instructs 
the  jury  that  if  they  believe  from  the  evidence  that  the 
plaintifiF,  Orange  A.  Boode,  is  a  person  of  bad  reputation 
for  truth  and  veracity  in  the  neighborhood  where  he  re- 
sides, then,  as  a  matter  of  law,  this  fact  tends  to  discredit 
his  testimony,  and  the  jury  may  entirely  disregard  it, 
except  in  so  far  as  he  is  corroborated  by  other  credible 
testimony,  or  by  facts  and  circumstances  proved  on  the 
trial,''  and  of  this  action  it  was  said:  "The  defendant 
introduced  several  witnesses  who  testified  that  the  plaint- 
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iff' s  reputation  for  truth  and  veracity  in  the  neighbor- 
hood where  he  lived  was  bad.  In  view  of  this  testimony 
the  jury  should  have  been  told  what  weight  should  be 
given  to  the  plaintiff's  testimony.  The  request  con- 
tained a  correct  statement  of  law,  and  as  it  was  not  cov- 
ered by  the  instructions  given  it  was  error  to  refuse  it;" 
and  in  the  syllabus  of  the  opinion  it  was  stated:  "When 
the  general  reputation  of  a  witness  for  truth  and  veracity, 
in  the  neighborhood  where  he  resides,  is  proven  bad,  the 
jury  may  entirely  disregard  the  testimony  of  such  wit- 
ness, except  in  so  far  as  he  is  corroborated  by  other 
credible  testimony.'' 

Of  the  question  presented  in  the  last  mentioned  case 
it  may  be  said  that  in  an  effort  to  impeach  a  witness  on 
the  ground  that  his  reputation  for  truth  and  veracity  is 
bad,  the  witness  is  necessarily,  as  a  part  of  the  attempted 
impeachment,  singled  out  by  name  in  the  questions  pro- 
pounded and  the  evidence  directed  specifically  against 
him  and  his  reputation  for  speaking  the  truth.  Hence 
there  is  no  impropriety  in  the  trial  court  reading,  as  a 
portion  of  a  charge  to  the  jury,  an  instruction  in  which 
the  witness  sought  to  be  impeached  is  named  and  the 
jury  told  to  apply  the  proper  tests  and  rules.  In  the 
application  of  the  rule  invoked  in  the  case  at  bar,  that  of 
^^falsus  in  in}o,  falvis  in  omnihuSy^  the  question  of  whether 
any  one  of  the  witnesses  has  willfully  given  false  testi- 
mony on  any  material  point,  and,  if  so,  which  of  the  wit- 
nesses has  so  testified,  must  be  determined  from  a  view 
and  comparison  of  all  the  evidence  adduced,  which  wit- 
ness or  set  of  witnesses,  if  any,  has  so  sworn  falsely 
being  as  much  a  fact  to  be  determined  as  any  other  por- 
tion of  the  inquiry,  and  its  settlement,  as  in  all  points  of 
fact,  is  one  peculiarly  and  exclusively  within  the  province 
of  the  jury. 

Believing,  as  we  do,  that  to  single  out  a  witness  or  wit- 
nesses by  name  and  instruct  the  jury  with  regard  to  him 
or  them  and  the  weight  or  credibility  to  be  accorded  his 
or  their  testimony  is  subject  to  the  infirmity  that  it  may 
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mislead  the  jury,  or  gome  members  thereof,  to  believe 
that  the  presiding  judge  doubts  the  integrity  and  truth- 
fulness of  such  witnesses  or  witness,  and  discredit  be 
thus  cast  upon  testimony  when  the  entire  question  should 
have  been  solved  by  the  jury,  and,  moreover,  that  all 
difficulty  may  in  all  cases  be  avoided  and  the  purpose 
sought  be  subserved  and  effectually  and  properly  at- 
tained by  giving  a  general  instruction  on  the  subject,  ap- 
plicable to  any  and  all  witnesses,  we  do  not  think  it  wise 
or  best  to  extend  the  approval  of  this  court  to  a  doctrine 
or  rule  under  which  trial  courts  may  designate  witnesses 
by  name  in  instructions  upon  the  weight  and  credibility 
w^hich  may  be  given  the  testimony,  beyond  what  has 
already  been  announced  on  the  subject;  hence  we  must 
disapprove  the  instruction  given  in  the  case  at  bar  as 
improper  and  erroneous.  The  judgment  and  sentence  of 
the  district  court  will  be  reversed  and  the  case  remanded. 


Reversed  and  remanded. 


Charles  W.  Sanford  v.  Iver  Jensen. 

Filed  December  2, 1896.    No.  6831. 

1.  Chattel  Mortgages:  Retention  of  Possession:  Bona  Fide  Pur- 
chasers. The  retention  of  possession  of  mortgaged  chattels  b7 
the  mortgagor  is,  under  section  11,  chapter  32,  Compiled  Statutes. 
prima  facie  fraudulent  as  to  his  creditors,  or  subsequent  good-faith 
purchosers,  in  case  the  mortgage  had  been  duly  filed.  This  pre- 
sumption may  be  entirely  rebutted  by  proof. 

2, :  :  :  Burden  of  Proof.    The  legal  presumption 

of  fraud  arising  by  virtue  of  said  statute  can  be  invoked  only  by  a 
creditor  or  purchaser,  and  the  latter  cannot  do  so  until  he  has  first 
established  his  own  good  faith.  When  this  is  shown,  and  not  until 
then,  the  burden  is  cast  upon  the  person  claiming  under  the  mort- 
gage to  show  that  it  was  made  in  good  faith  and  without  any  in- 
tention to  defraud. 

8.  • -:  :  .    Essential  element  of  "good  faith,"  as  that 

term  is  used  in  the  above  section,  is  that  the  subsequent  pur- 
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chaser  must  have  acquired  the  mortgaged  chattels  for  a  valid  con- 
sideration, and  without  actual  knowledge  of  the  existence  of  the 
mortgage,  or  notice  of  such  facts  as  would  put  an  ordinarily  pru- 
dent man  on  inquiry. 

4,  OenTeraion:  Pleading.  In  an  action  for  conversion,  a  general  alle- 
gation that  the  defendant  unlawfully  and  wrongfully  converted 
the  property  is  sufficient. 

EiiROR  from  the  district  court  of  Saunders  county. 
Tried  below  before  Bates,  J. 

Clark  d  Alkfiy  for  plaintiff  in  error. 

Simpson  it  Sornborger^  contra. 

NORVAL,  J. 

This  action  was  instituted  by  Charles  W.Sanford  to 
recover  the  value  of  a  span  of  mules,  which  it  is  claimed 
the  defendant  converted.  The  answer  is  a  general  denial. 
At  the  close  of  plaintiff's  testimony,  the  jury,  in  obedience 
to  a  peremptory  instruction  of  the  court,  returned  a  ver- 
dict for  the  defendant,  upon  which  judgment  was  subse- 
quently rendered.     Plaintiff  prosecutes  error. 

The  question  involved  is  whether,  under  uncontra- 
dicted testimony,  the  court  erred  in  not  submitting  the 
cause  to  the  jurj^,  and  in  directing  a  verdict  for  the  de- 
fendant. On  the  14th  day  of  November,  1887,  one  J.  R. 
Eddy,  a  resident  of  Saunders  county,  and  being  the  owner 
of  the  mules  in  question,  executed  and  delivered  his  nego- 
tiable promissory  note  to  George  A.  Crafts  for  the  sum 
of  f (>80,  payable  ninety  days  after  date,  with  interest  at 
ten  per  cent,  and  at  the  same  time  secured  the  payment 
of  said  note  by  a  chattel  mortgage  upon  said  mules,  to- 
gether with  other  property.  The  mortgaged  chattels 
were  left  in  the  possession  of  Eddy,  and  the  mortgage  was 
duly  filed  in  the  office  of  the  county  clerk  of  said  county, 
the  county  in  which  the  mortgagor  then  resided,  on  De- 
cember 31,  1887.  Plaintiff  purchased  the  note  and  mort- 
gage before  maturity,  in  the  usual  course  of  business,  for 
an  adequate  consideration,  and  he  has  ever  since  been 
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the  owner  and  holder  thereof.  The  note  secured  by  the 
mortgage  has  not  been  paid  nor  any  part  thereof.  The 
defendant  bought  the  mules  from  Eddy  long  after  the 
filing  of  the  mortgage,  and  sold  them,  without  the  au- 
thority or  consent  of  plaintiff,  to  John  Hudkins,  and  re- 
ceived the  purchase  price.  What  consideration,  if  any, 
Jensen  paid  for  the  mules,  or  whether  he  at  the  time  had 
actual  notice  of  the  mortgage,  the  record  does  not  show, 
nor  does  it  appear  that  the  mortgage  was  made  in  good 
faith  and  for  a  yaluable  consideration.  No  testimony 
baying  been  adduced  as  to  these  matters,  counsel  for  the 
defendant  argues  that  the  proper  verdict  was  returned, 
claiming  that  the  burden  was  upon  the  plaintiflF  to  es- 
tablish either  the  bana  fi^es  of  the  mortgage,  or  that  the 
defendant  is  not  a  purchaser  in  good  faith  without  notice. 
This  proposition  we  shall  now  consider. 

Section  11,  chapter  32,  Compiled  Statutes,  declares: 
"Every  sale  made  by  a  vendor  of  goods  and  chattels  in  his 
possession  or  under  his  control,  and  every  assignment  of 
goods  and  chattels,  by  way  of  mortgage  or  security,  or 
upon  any  condition  whatever,  unless  the  same  be  accom- 
panied by  an  immediate  delivery,  and  be  followed  by  an 
actual  and  continued  change  of  possession,  of  the  things 
sold,  mortgaged,  or  assigned,  shall  be  presumed  to  be 
fraudulent  and  void,  as  against  the  creditors  of  the 
vendor,  or  the  creditors  of  the  person  making  such  assign- 
ment, or  subsequent  purchasers  in  good  faith;  and  shall 
be  conclusive  evidence  of  fraud  unless  it  shall  be  made 
to  appear  on  the  part  of  the  persons  claiming  under  such 
sale  or  assignment  that  the  same  was  made  in  good  faith, 
and  without  any  intent  to  defraud  such  creditors  or  pur- 
chasers." The  foregoing  provisions  have  been  frequently 
before  the  court  for  consideration,  and  it  has  been  de- 
cided repeatedly  that  the  retention  of  i)ossession  of  mort- 
gaged chattels  by  the  mortgagor  renders  the  mortgage, 
although  duly  filed,  primu  facie  fraudulent  as  to  credit- 
ors of  the  mortgagor  and  subsequent  good-faith  purchas- 
ers, but  that  this  presumption  may  be  rebutted  by  evi- 
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dence;  that  in  such  case  the  mortgage  is  conclusively 
fraudulent  unless  it  be  shown  that  it  was  made  in 
good  faith  and  without  any  intent  to  defraud,  and  that 
the  burden  is  upon  the  person  claiming  under  such  mort- 
gage to  establish  its  bofia  fides.  (Pyle  v.  Warrerij  2  Neb., 
252;  Rohison  v.  Uhl,  6  Neb.,  328;  Miller  v.  Morgan,  11 
Neb.,  121;  Densmore  v.  Tomer ^  11  Neb.,  118;  Marsh  v. 
Barley y  13  Neb.,  261;  Turner  v.  KilliaUy  12  Neb.,  580; 
Severance  v.  Leavitt^  16  Neb.,  439;  Lorton  v.  Fowler ^  18  Neb., 
224;  Davis  v.  Scotty  22  Neb.,  154.)  The  rule  deducible 
from  these  decisions  is  that  in  a  suit  between  the  holder 
of  a  mortgage  of  chattels  and  the  creditors  of  the  mort- 
gagors or  good-faith  purchasers,  the  burden  is  upon  the 
person  claiming  under  such  mortgage  to  show  that  it 
was  made  in  good  faith.  Plaintiff  contends  that  this 
rule  is  not  applicable  in  this  case,  inasmuch  as  it  was  not 
established  on  the  trial  that  the  defendant  purchased  the 
mules  in  good  faith.  Only  two  classes  of  persons,  credit- 
ors and  purchasers  in  good  faith,  are  entitled  to  the  bene- 
fits of  the  section  of  the  statute  already  quoted.  As  be- 
tween the  parties  to  a  chattel  mortgage,  there  is  no 
presumption  that  the  instrument  was  made  to  defraud 
creditors,  nor  does  the  presumption  of  fraud  arise  in  a 
controversy  between  a  person  claiming  under  a  chattel 
mortgage  and  a  mere  trespasser,  or  one  who  has  taken 
possession  of  the  mortgaged  property  without  a  sem- 
blance of  right  or  authority.  The  presumption  of  fraud 
cast  upon  a  chattel  mortgage  by  the  statute,  by  reason  of 
the  mortgagor  retaining  possession  of  the  chattels  therein 
described,  can  be  invoked  only  in  a  suit  between  a  person 
claiming  under  the  mortgage  and  either  a  creditor  or 
purchaser  in  good  faith.  Manifestly  such  was  the  inten- 
tion of  the  legislature.  Plaintiff,  therefore,  in  order  to 
recover  was  not  required  to  make  it  appear  that  the  mort- 
gage was  made  in  good  faith,  unless  the  defendant  is  em- 
braced or  included  in  one  or  the  other  of  the  classes 
entitled  to  invoke  the  aid  of  the  statute.  There  is  no 
claim  that  Jensen  is  a  creditor  of  the  mortgagor,  but  it  is 
63 
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insisted  that  he  purchased  the  mules.  There  is  in  the 
record  the  mere  bald  statement  of  two  witnesses  that  he 
^'bought"  them,  but  no  consideration  was  proved,  nor  was 
it  attempted  to  be  shown  that  he  purchased  without 
actual  notice  of  the  existence  of  the  mortgage.  To  con- 
stitute a  bona  fide  purchaser  within  the  meaning  of  the 
statute,  he  must  have  bought  without  actual  knowledge 
of  the  existence  of  the  mortgage  or  notice  of  facts  suffi- 
cient to  have  put  an  ordinarily  prudent  person  on  in- 
quiry. There  is  no  presumption  that  the  defendant 
was  such  a  purchaser,  but  the  burden  was  upon  him  to 
prove  it  by  competent  evidence,  and  until  this  was  done, 
plaintiff  was  not  required  to  introduce  testimony  to  show 
the  bona  fides  of  the  mortgagor.  {Pyle  v.  WarreUy  2  Neb., 
241;  Ransom  v.  Schmelaj  13  Neb.,  73.) 

In  the  first  case  Lake,  J.,  in  construing  the  statute 
which  we  have  just  quoted,  uses  this  language:  "In  the 
case  at  bar,  it  is  undoubtedly  true  that  the  property  de- 
scribed in  the  mortgage,  and  which  is  the  subject  of  the 
action,  was  left  in  the  possession  of  the  mortgagor;  and 
that,  under  the  section  of  the  statute  just  quoted,  a«  to 
certain  persons,  the  transaction  would  be  declared  fraud- 
ulent. But  who  is  entitled  to  invoke  the  aid  of  this  pro- 
vision? Not  every  person,  most  certainly.  It  is  ex- 
pressly limited  by  unequivocal  language  to  creditors  of 
the  pcriyons  making  the  sale  or  assignment,  and  subse- 
quent purchasers  in  good  faith.  Before  a  purchaser  can 
invoke  the  aid  of  this  statute,  he  must  establish  his  own 
bona  fides.  If,  at  the  time  of  his  purchase,  he  knew  of  the 
existence  of  the  mortgage,  he  will  take  the  property 
charged  with  the  just  claims  of  the  mortgagee,  or  in  case 
of  an  assignment  of  the  assignee  of  the  mortgagee  under 
the  mortgage."  If  the  defendant  was  aware  of  the  mort- 
gage when  he  acquired  the  property,  he  has  not  been  de- 
frauded by  reason  of  the  possession  of  the  property  being 
retained  by  the  mortgagor,  since  it  constituted  no  induce- 
ment to  his  purchasing.  If  he  knew  of  the  outstanding 
mortgage,  he  cannot  invoke  the  statutory  presumption  of 
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fraud  to  defeat  a  recovery.  It  was  for  him  to  show  that 
he  was  a  good-faith  purchaser.  Had  he  done  this,  there 
could  be  no  recovery  by  the  plaintiff,  unless  he  proved  the 
hona  fides  of  his  mortgage. 

Counsel  for  defendant  rely  upon  Notion  v.  Pilger^  30 
Neb.,  860,  to  sustain  their  contention  that  it  was  essential 
to  a  recovery  by  plaintiff  that  he  should  prove  the  bona 
fides  of  the  mortgage  and  the  inala  fides  of  the  defendant's 
possession.  The  views  we  have  expressed  do  not  conflict 
with  that  case.  The  first  clause  of  the  syllabus  of  the 
opinion  reads  thus:  "A  chattel  mortgage  or  bill  of  sale 
of  personal  property,  not  accompanied  by  an  immediate 
delivery  and  followed  by  an  actual  and  continued  change 
of  possession  of  the  property  sold,  mortgaged,  or  as- 
signed, is  presumed  to  be  fraudulent  and  void  as  against 
subsequent  purchasers  in  good  faith;  and  when  offered 
in  evidence  in  an  action  between  the  person  claiming  un- 
der it  and  a  subsequent  purchaser  in  good  faith,  and  for 
value,  to  be  effective  it  must  be  accompanied  by  evidence 
on  the  part  of  the  person  claiming  under  such  chattel 
mortgage,  or  bill  of  sale,  that  the  same  was  made  in  good 
faith  and  without  intent  to  defraud  creditors  or  pur- 
chasers. A  prior  recording  of  the  instrument  will  not 
supersede  the  necessity  of  such  proof."  The  principle 
enunciated  in  the  foregoing  is  in  entire  harmony  with  not 
only  the  prior  decisions  of  this  court,  but  in  accord  with 
the  rule  which  we  have  announced  as  controlling  this 
case.  Had  Jensen  shown  that  he  was  a  good-faith  pur- 
chaser, the  case  of  I^orton  v,  PilgeVy  supra,  would  have 
been  in  point,  and  it  would  have  been  necessary  for  this 
plaintiff  to  prove  the  good  faith  of  the  mortgage. 

It  is  urged  that  the  petition  fails  to  show  a  cause  of 
action,  because  it  does  not  allege  that  there  was  any  con- 
sideration for  the  execution  of  the  note  and  mortgage,  or 
that  the  defendant's  possession  or  purchase  was  mala 
fides.  This  argument  has  already  been  met  by  the  forego- 
ing discussion.  Moreover,  there  is  no  averment  in  the 
petition  that  the  defendant  was  a  purchaser  of  the  prop- 
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erty;  hence  it  was  not  essential  that  the  plaintiff  should 
have  pleaded  the  good  faith  in  the  execution  of  the  mort- 
gage. It  is  averred  in  the  petition  that  the  defendant  ob- 
tained possession  of  the  property  and  unlawfully  and 
wrongfully  converted  the  same  to  his  own  use.  This 
was  a  sufficient  allegation  of  conversion  of  the  property 
by  the  defendant.  The  judgment  is  reversed  and  the 
cause  remanded  for  further  proceedings. 


Reversed  and  remanded. 


L.  H.  Fort  et  al.  v.  R  B.  Thompson. 

Filed  December  2, 1896.    No.  8449. 

Injunction:  Quo  Warbaivto.  A  court  of  equity  wUl  not  at  the  suit  oC 
a  private  individual  enjoin  the  county  clcirk,  treasurer,  and  county 
Judge  from  appointing  county  commissioners  under  section  68,  ar- 
ticle 4,  chapter  18,  Compiled  Statutes,  1895,  the  remedy  being  com- 
plete at  law,  by  quo  warranto  against  the  persons  appointed. 

Error  from  the  district  court  of  Webster  county. 
Tried  below  before  Beall,  J. 

James  McNeny^  for  plaintiffs  in  error. 

J.  8.  Oilhamy  contra. 

NORVAL,  J.   . 

At  the  general  election  held  in  November,  1894,  there 
was  submitted  to  the  electors  of  Webster  county  the 
proposition  whether  township  organization  should  be  dis- 
continued. The  vote  was  returned  to  the  county  clerk 
and  canvassed,  which  showed  that  there  were  cast  at 
said  election  in  said  county  2,500  votes,  of  which  995  were 
in  favor  of  discontinuing  township  organization  and  985 
against  the  proposition.  On  the  4th  day  of  January, 
1895,  R.  B.  Thompson,  an  elector  and  taxpayer  of  Web- 
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eter  county,  instituted  this  action  in  the  district  court  to 
restrain  the  defendants,  who  are,  respectively,  the  county 
clerk,  county  judge,  and  treasurer  of  said  county,  from 
perfecting  the  newly  adopted  system  of  county  govern- 
ment by  appointing  county  commissioners  in  pursuance 
of  the  provisions  of  section  68,  article  4,  chapter  18, 
Compiled  Statutes,  1895.  The  grounds  set  up  in  the  pe- 
tition for  relief  are  that  the  petition  for  submitting  the 
question  of  the  discontinuance  of  township  organization 
was  not  signed  by  the  requisite  number  of  electors  of  the 
county;  that,  excluding  the  legal  votes  cast  in  favor  of 
the  proposition,  it  was  not  carried  at  the  election,  but 
was  defeated;  certain  irregularities  and  misconduct  on 
the  part  of  the  election  officers  in  specified  polling  places; 
and  that  the  board  of  canvassers  who  canvassed  the  re- 
turns of  said  election  did  not  declare  the  result,  or  that 
the  proposition  to  discontinue  township  organization  had 
been  carried.  The  defendants  demurred  to  the  petition 
upon  the  ground,  among  others,  that  it  failed  to  state 
sufficient  facts  to  constitute  a  cause  of  action,  which 
demurrer  was  overruled,  and  a  perpetual  injunction  was 
granted  as  prayed.  The  defendants  have  prosecuted 
error  therefrom  to  this  court. 

The  question  presented  for  review  is  whether  the  peti- 
tion states  any  sufficient  ground  for  the  equitable  inter- 
ference of  the  court,  or  for  relief  by  injunction.  Author- 
ity is  conferred  by  the  statute  upon  any  county  under 
township  organization  to  discontinue  such  form  of  gov- 
ernment whenever  the  majority  of  the  electors  of  the 
county  voting  upon  the  question  shall  have  so  decided,  at 
an  election  legally  called  for  that  purpose.  (Compiled 
Statutes,  ch.  18,  art.  4,  sees.  63,  70.)  Section  64  of  said 
article  provides  for  the  submission  of  the  question  of  the 
discontinuance  of  township  organization  to  the  voters  of 
the  county,  and  the  next  section  prescribes  the  forms  of 
the  ballots. 

"Sec.  66.  If  it  shall  appear  from  the  returns  of  said 
election  that  a  majority  of  the  votes  cast  on  the  question 
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are  against  the  continuance  of  township  organization, 
then  such  organization  shall  cease  to  exist  as  soon  as  a 
board  of  county  commissioners  are  appointed  and  quali- 
fied, as  hereafter  provided. 

"Sec.  67.  When  township  organization  shall  cease  in 
any  county,  as  provided  by  this  act,  the  office  of  county 
commissioner,  which  became  vacant  by  reason  of  its  adop- 
tion, is  hereby  restored,  and  such  county  is  hereby  di- 
vided into  commissioner  districts,  with  the  same  bounda- 
ries and  comprising  the  same  territory  as  such  districts 
had  when  township  organization  was  adopted. 

"Sec.  68.  On  the  first  Saturday  after  the  first  Tuesday 
of  January  following  the  election  at  which  township 
organization  shall  be  voted  to  be  discontinued  the  county 
commissioners  of  such  county,  for  the  purpose  of  tem- 
porary organization  under  this  act,  shall  be  appointed 
by  the  county  clerk,  treasurer,  and  county  judge  of  said 
county,  and  their  successors  shall  be  elected  at  the  next 
general  election,  in  the  manner  provided  by  law  in  cases 
of  the  first  election  of  a  board  of  commissioners  in  any 
county." 

The  legislature  has  made  ample  provisions  for  any 
county  abandoning  township  organization  and  returning 
to  the  commissioner  system  of  county  government.  The 
record  discloses  that  the  question  of  changing  the  form 
of  government  of  Webster  county  was  voted  upon  by  the 
electors  of  the  county,  and  that  upon  the  face  of  the  re- 
turns a  majority  of  the  votes  cast  was  in  favor  of  the 
proposition.  It  is  sought  by  this  action  to  restrain  the 
appointment  of  commissioners  in  accordance  with  section 
68  above  quoted,  and  thereby  thwart  the  effecting  of  a 
temporary  county  organization  in  the  mode  contemplated 
by  statute.  We  do  not  think  the  petition  presents  a  case 
for  equitable  cognizance.  The  plaintiff  seeks  to  have  it 
judicially  determined,  in  advance  of  any  appointment 
being  made,  that  the  proposed  or  threatened  appointment 
of  commissioners  by  the  defendants  will  be  void.  The 
powers  of  a  court  of  equity  cannot  be  successfully  invoked 
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for  such  a  purpose.  The  action  is  not  to  protect  some 
private  right  of  the  plaintiff,  or  to  prevent  a  private 
wrong  from  being  inflicted.  If  for  any  cause  the  election 
in  Webster  county  for  the  discontinuance  of  township 
organization  is  illegal  and  invalid,  and  the  defendants 
should  make  the  threatened  appointment,  yet  the  plaint- 
ijff  or  the  public  may  never  be  injured  thereby,  since  the 
persons  so  selected  as  commissioners  might  decline  to 
qualify  as  such.  Should  they  accept  and  attempt  to  dis- 
charge the  duties  of  county  commissioners  redress  could 
be  obtained  by  quo  warranto  proceedings.  {Judd  v.  Toicn  of 
Fox  LaTce,  28  Wis.,  583;  Jones  v.  Black,  48  Ala.,  540;  Seager 
V.  Kankal-ee  County,  102  111.,  669;  Delahanty  v.  Warner,  75 
111.,  185;  Hohne.s  v.  Oldham,  1  Hughes  [U.S.C.C],  76;  People 
V.  City  of  Oalesbnrg,  48  111.,  485;  Brown  v.  Reding,  50  N.  H., 
336;  2  High,  Injunctions,  sec.  1312;  Reemelln  t\  Mosby, 
47  O.  St.,  570.)  The  last  was  an  action  to  enjoin  the 
mayor  of  Cincinnati  from  appointing  members  of  the 
board  of  city  affairs,  on  the  ground  that  the  law  provid- 
ing for  their  appointment  is  unconstitutional.  It  was 
held  that  injunction  was  not  the  appropriate  remedy. 
The  court  in  passing  upon  the  question  say:  "There  is  yet 
no  person  setting  up  any  claim  to  the  offices  held  by 
plaintiffs,  and,  according  to  the  petition,  there  can  be 
none  until  the  defendant  shall  exercise  his  power  of  ap- 
pointment. There  is  no  averment  that  the  defendant  is 
attempting  to  interfere  with  the  possession  of  the  plaint- 
iffs, or  that  he  threatens  to  do  so.  The  averment  is  that 
he  threatens  to  appoint  the  members  of  the  board  of  city 
affairs  in  pursuance  of  the  act  passed  at  the  special  ses- 
sion of  the  legislature,  and  that  ^such  members,  if  ap- 
pointed, will  attempt  to  take  possession  of  the  offices  now 
held  by  plaintiffs  and  to  exercise  and  perform  the  duties 
lawfully  incumbent  upon  the  plaintiffs,  and  that  they 
will  endeavor  to  intrude  into  said  offices  and  seize  upon 
the  records  and  property  therein  situated.'  Such  at- 
tempted interference  on  the  part  of  those  who  shall  be 
appointed  may,  as  we  have  seen,  afford  grounds  for  an  in- 
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junction  against  them.  The  present  action,  however,  has 
no  other  purpose  than  to  prevent  the  mayor  from  exercis- 
ing his  appointing  power  under  the  statute  referred  to, 
because  it  is  feared  that  the  persons  whom  he  may  ap- 
point to  fill  the  oflBces  thereby  created  may  attempt  to 
deprive  the  plaintiffs  of  those  claimed  by  them.  The  only 
interest  the  plaintiffs  now  have,  in  seeking  to  test  the 
constitutionality  of  the  statute,  is  to  have  it  determined, 
in  advance  of  any  appointments  under  it,  that  persons 
so  appointed  will  acquire  no  valid  title  to  the  offices  they 
may  be  selected  to  fill;  and  to  have  it  adjudged  that  by 
reason  of  the  unconstitutionality  of  the  act  the  offices 
held  by  the  plaintiffs  have  not  been  abolished,  and,  there- 
fore, their  continuing  title  to  them  is  unassailable,  not- 
withstanding the  act.  The  petition  presents  no  ques- 
tions for  adjudication  except  those  relating  to  the  title 
of  the  plaintiffs  to  the  offices  they  claim  to  hold,  and  the 
authority  of  the  mayor  to  perform  the  official  act  of  ap- 
pointing other  officers  under  the  provisions  of  the  statute. 
For  the  settlement  of  these  questions  injunction  is  not 
the  proper  remedy.  An  adequate  remedy  at  law  is  pro- 
vided." In  Osborn  v.  Tillage  of  Oakland,  49  Neb.,  340, 
decided  at  the  present  term,  it  was  held  that  the  holding 
of  an  election  by  the  municipality  for  city  officers  would 
not  be  enjoined  upon  the  alleged  ground  that  the  corpora- 
tion had  no  legal  existence  as  a  city.  The  principle 
which  controlled  the  decision  in  that  case  governs  this. 
The  decree  of  the  district  court  is  reversed  and  the  action 
dismissed. 

Kea'ersed  and  dismissed. 
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John  Nichols  v.  State  of  Nebraska* 

Filed  Decembbb  2, 1896.    No.  8447. 

1.  Intoxicating  Liquors:  Sale  ob  Gift  Without  License.  Under  the 
provisions  of  section  11,  chapter  50,  Compiled  Statutes,  1895,  each 
act  of  selling  or  giving  away  any  of  the  liquors  therein  named, 
without  a  license  so  to  do,  constitutes  a  misdemeanor  punishable 
by  fine  or  imprisonment 


49  Tn\ 

,60    IW 


t.  ■  :  Infobmation:  Sentence.    In  prosecutions  under  said 

section  several  distinct  offenses  may  be  charged  in  one  informa- 
tion or  indictment  in  different  counts,  and  a  separate  sentence 
should  be  imposed  for  each  offense  of  which  the  accused  has  been 
convicted. 

8. :  :  :  Counts:  Sentence.    Where  an  information 

contains  different  counts,  each  charging  the  defendant  with  the 
sale  of  intoxicating  liquors  in  violation  of  section  11,  chapter  50, 
Compiled  Statutes,  and  he  is  found  guilty  under  several  counts, 
the  punishment  is  not  to  be  aggregated  so  as  to  make  a  single  or 
entire  punishment  for  all  of  the  offenses,  but  a  separate  sentence 
is  to  be  imposed  for  each  conviction,  the  same  as  though  all  such 
offenses  were  charged  in  separate  informations  and  at  different 
times.  {State  v.  Chandler,  31  Kan.,  201;  State  v.  Carlyle,  33  Kan., 
716.) 

Error  to  the  district  court  for  Burt  county.  Tried 
below  before  Keysor,  J. 

H.  Wade  Gillis  and  C.  A.  Baldtoin^  for  plaintiff  in  error. 

A.  S.  Churchilly  Attorney  Oeneraly  and  Oeorge  A.  Day, 
Deputy  Attorney  General,  for  the  state. 

NORVAL,  J. 

This  was  a  prosecution  for  selling  intoxicating  liquors 
without  a  license.  The  information  contained  three  sep- 
arate counts,  and  upon  the  trial  the  jury  found  the  de- 
fendant guilty  as  charged  in  each  count,  and  the  court 
imposed  as  sentence  upon  the  accused  a  fine  of  f 300  for 
each  offense,  or  count,  set  out  in  the  information,  and  to 
pay  the  costs  of  prosecution.  The  defendant  has  brought 
the  record  to  this  court  for  review. 
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But  a  single  point  is  relied  upon  for  reversal,  which  we 
shall  now  consider,  viz.,  that  the  fines  assessed  exceed  the 
limit  fixed  by  law.  The  information  was  framed  under 
section  11,  chapter  50,  Compiled  Statutes,  1895,  which 
declares  that  "all  persons  who  shall  sell,  or  give  away, 
upon  any  pretext,  malt,  spirituous,  or  vinous  liquors,  or 
any  intoxicating  drinks,  without  having  first  complied 
with  the  provisions  of  this  act,  and  obtained  a  license  as 
herein  set  forth,  shall  for  each  offense  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be 
fined  not  less  than  one  hundred  dollars  nor  more  than 
five  hundred  dollars,  or  be  imprisoned  not  to  exceed  one 
month  in  the  county  jail,  and  shall  be  liable  in  all  re- 
spects to  the  public  and  to  individuals,  the  same  as  he 
would  have  been  had  he  given  bonds  and  obtained  li- 
cense as  herein  provided,^'  etc.  This  court  has  held,  and 
we  think  rightly,  that  the  foregoing  statute  makes  each 
and  every  act  of  selling  or  giving  away  of  any  of  the  liq- 
uors therein  named,  without  license  so  to  do,  a  misde- 
meanor. {State  V.  Pischely  16  Neb.,  490;  8mith  v.  State,  32 
Neb.,  105.)  The  information  charges  the  defendant  with 
the  commission  of  three  several  and  distinct  misdemean- 
ors, and  the  offenses  being  of  the  same  general  character, 
they  were  properly  joined  in  the  same  information.  (Bur- 
rell  r.  State,  25  Neb.,  581;  Martin  v.  State,  30  Neb.,  507.) 
It  is  the  settled  doctrine  in  this  state  that  in  prosecutions 
for  misdemeanors,  a  separate  sentence  should  be  imposed 
on  each  count  of  the  information  or  indictment  upon 
which  the  accused  has  been  convicted.  {Burrell  v.  State, 
supra;  Martin  i\  State,  supra.)  And  where  more  than  one 
sentence  of  imprisonment  is  passed,  the  judgment  should 
not  fix  the  day  on  which  each  successive  term  of  impris- 
onment should  be  given,  but  should  direct  that  each  suc- 
cessive term  should  commence  at  the  expiration  of  the 
one  imposed  by  the  previous  sentence.  {In  re  Walsh,  37 
Neb.,  454.)  In  the  case  at  bar,  as  already  stated,  a  sepa- 
rate fine  of  1300  was  adjudged  against  the  defendant  un- 
der each  count  of  the  information,  which  was  less  than 
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the  maximum  sum  fixed  by  the  statute.  But  it  is  argued 
that  the  couil:  did  not  possess  the  power,  under  the  law, 
to  assess  a  fine  in  this  case  aggregating  more  than  f  500. 
That  is  the  maximum  fine  that  can  be  imposed  for  any 
violation  of  said  section  11,  and  had  the  defendant  been 
convicted  of  but  a  single  offense,  a  fine  in  excess  of  |500 
could  not  be  infiicted.  He  was,  however,  charged  with, 
and  convicted  of,  three  distinct  crimes,  and  the  court 
could  properly  fine  him  for  each  offense  not  exceeding  the 
maximum  sum  prescribed  by  law,  to-wit,  fSOO.  The  ag- 
gregate amount  of  the  fines  is  not  limited  to  that  sum. 
Had  a  separate  information  been  filed  for  each  of  the 
three  offenses,  and  had  convictions  followed,  there  could 
be  no  doubt  a  fine  of  ^00  in  each  case  might  have  been 
inflicted.  That  the  crimes  were  joined  in  the  same  infor- 
mation does  not  change  the  rule.  There  were,  in  effect, 
three  prosecutions,  the  offenses,  for  the  purposes  of  trial, 
being  merely  joined  in  one  information.  {State  v.  Faber^ 
28  Neb.,  803.)  In  that  case  the  defendant  was  convicted 
on  seven  counts  in  an  information  for  selling  intoxicating 
liquors  without  a  license,  and  a  fine  imposed  of  f  100  for 
each  offense,  being  seven  hundred  dollars,  was  sustained. 
To  the  same  effect  are  State  v.  Chandler,  31  Kan.,  201; 
State  V.  Carlyle,  33  Kan.,  716;  State  v.  Hodges,  45  Kan., 
389;  City  of  El  Dorado  v.  Beardsley,  36  Pac.  Rep.  [Kan.], 
746.    There  being  no  error  in  the  record,  the  judgment  is 


Affk&ied. 


John  J.  Gillilan  et  al.,  appellants,  v.  Sidney  V. 

MUKPHY  ET  AL.,  APPELLEES. 

Filed  December  2, 1896.    No.  6951. 

Deficiency  Judgment:  Collateral  Attack:  Evidence.  In  a  coUat- 
eral  proceeding  by  which  is  attacked  a  deficiency  judgment  as  hay- 
ing been  entered  without  notice  of  the  pendency  of  the  motion 
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therefor,  evidence  cannot  be  considered  which  In  its  nature  is 
merely  contradictory  of  satisfactory  proof  of  seryioe  submitted  to 
the  court  by  which  the  deficiency  judgment  was  entered. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Strode,  J. 

W.  B.  Comstock  and  John  P.  Maule^  for  appellants. 

Daniel  F.  Osgood^  contra. 

Ryan,  C. 

Mary  J.  Canfleld  executed  two  notes  to  A.  D.  Kitchen 
and  John  J.  Gillilan.  By  indorsement  in  blank.  Kitchen 
and  Gillilan  transferred  these  notes  to  Sidney  V.  Murphy, 
In  a  proceeding  for  the  foreclosure  of  a  mortgage  secur- 
ing said  notes  the  indorsers  as  such  were  made  defend- 
ants in  the  district  court  of  Lancaster  county.  There 
was  a  decree  which,  by  Mary  J.  Canfield,  was  stayed  con- 
formably to  the  provisions  of  section  4776  of  the  Code  of 
Civil  Procedure.  After  the  expiration  of  the  period  of 
stay  there  was  a  sale  of  the  mortgaged  premises,  fol- 
lowed by  a  deficiency  judgment  against  Kitchen  and  Gil- 
lilan and  Mary  Canfield  for  the  amount  of  the  balance 
owing  to  Murphy.  For  the  collection  of  this  deficiency 
judgment  an  execution  was  issued  and  placed  in  the 
hands  of  the  sheriff  of  Lancaster  county.  As  sole  plaint- 
iffs, Gillilan  and  Kitchen  began  this  action,  in  which 
Slurphy  and  Sheriff  McClay  were  made  defendants.  Its 
object  is  perhaps  most  accurately  stated  by  quoting  the 
prayer  of  the  petition,  which  was  in  this  language:  "The 
plaintiffs  therefore  pray  that  said  defendants  be  enjoined 
from  levying  said  execution  upon  the  property  of  the 
plaintiffs  or  from  in  any  way  acting  upon  the  same,  and 
that,  upon  the  final  hearing  of  this  case,  said  judgment 
may  be  set  aside  and  held  for  naught,  and  for  such  other 
and  further  relief  as  equity  may  require."  If  this  prayer 
had  been  granted  the  deficiency  judgment  would  have 
been  in  effect  vacated  as  well  against  Mary  J.  Canfield 
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as  against  Gillilan  and  Kitchen.  It  is  probable  that  the 
fact  that  Mary  J.  Canfield  had  availed  herself  of  the 
benefit  of  a  stay  influenced  the  action  of  counsel  in  omit- 
ting to  make  her  a  party  plaintiff.  Whatever  may  be  the 
reason  for  this  omission,  it  is  clear  that  it  must  operate  to 
prevent  an  inquiry  into  the  merits  of  the  original  decree. 
The  alleged  errors  in  the  rendition  of  a  deficiency  judg- 
ment cannot  be  reviewed  in  this  a  purely  collateral  pro- 
ceeding, and  this  observation  is  applicable  to  that  with 
which  it  is  sought  to  affect  the  original  decree.  This 
leaves  but  a  question  of  fact  for  our  consideration,  and 
that  is  as  to  whether  or  not  notice  of  the  pendency  of  the 
motion  for  a  deficiency  judgment  was  served  on  Mr.  Gil- 
lilan and  Mr.  Kitchen.  In  presenting  this  question 
counsel  on  both  sides  comment  on  the  evidence  elicited 
in  this  case  as  though  that  alone  should  govern.  It  is 
perhaps  unnecessary  to  repeat  that  by  this  action  it  is 
sought  collaterally  to  question  the  validity  of  the  defi- 
ciency judgment.  In  the  record  of  the  confirmation  and 
of  the  entry  of  a  deficiency  judgment  we  find  that  there 
was  an  affidavit  of  service  of  the  notice  of  the  pend- 
ency of  a  motion  for  a  deficiency  judgment  in  this  lan- 
guage: "John  B.  Cunningham,  being  by  me  first  duly 
sworn,  deposes  and  says  that  he  served  a  copy  of  the 
above  notice  to  A.  D.  Kitchen  and  J.  J.  Gillilan  by  their 
attorney,  John  P.  Maule,  and  on  Mary  J.  Canfield  by  leav- 
ing at  her  usual  place  of  residence,  and  was  served  on 
each  and  all  of  the  parties  on  the  26th  day  of  June,  1893.'' 
This  was  such  proof  of  service  as  justified  the  district 
court  in  acting  on  the  motion  to  which  it  referred.  In  this 
collateral  proceeding  we  certainly  cannot  inquire  into  the 
sufficiency  of  the  evidence  to  sustain  the  judgment  as- 
sailed. Even  in  the  same  action  the  sufficiency  of  this 
evidence  would  be  presumed  in  support  of  the  ruling  of 
the  court,  and  in  a  collateral  action  this  presumption  is 
conclusive  under  the  circumstances  of  this  case.  The 
judgment  of  the  district  court  is 

Affir&ied. 
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Omaha  Street  Railway  Company  v.  Lillib  Leigh, 
Administratrix. 

Piled  December  2, 1896.    No.  7010. 

Master  and  Servant:  Death  of  Street -Car  Driver:  Vicious  Ani- 
mals: Action  Against  Street  Railway  Company:  Verdict  fob 
Plaintiff.  The  evidence  in  this  case  examined,  and  held  insuf- 
flcient  to  sustain  the  verdict  of  the  jury. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Keysor,  J. 

John  L,  Webster  and  Breckenridge  &  Breckenridge^  for 
plaintiff  in  error. 

Coicin  d  McHughy  contra. 

Ryan,  0. 

An  opinion  in  this  case  was  reported  in  36  Neb.,  131. 
Subsequently,  upon  being  remanded,  there  was  a  verdict 
for  the  plaintiff  in  the  district  court  of  Douglas  county 
in  the  sum  of  $3,000,  upon  which  a  judgment  was  duly 
rendered.  The  street  railway  company,  by  its  petition 
in  error,  seeks  a  reversal  of  this  judgment. 

We  have  found  in  the  record  no  question  of  importance 
other  than  that  to  which  counsel  have  for  the  most  part 
directed  their  attention,  and  that  is  whether  or  not  the 
verdict  was  sustained  by  sufficient  evidence.  The  rail- 
way company  was  charged  in  the  petition  with  having 
furnished  for  use  on  one  of  its  lines  a  horse  of  known 
vicious  disposition,  by  which  Elmer  Leigh  was,  on  Sep- 
tember 5,  1889,  kicked  so  severely  that  he  died  shortly 
afterward.  There  is  no  suflScient  evidence  to  sustain  this 
verdict,  unless  it  appeared  that  a  certain  horse  owned  by 
the  company  was  the  one  furnished  Leigh  to  drive.  The 
street  railway  at  the  time  of  the  accident  had  two  horses, 
each  of  which  was  known  by  the  name  of  "Dude."  It  is 
conceded  that  one  of  these,  a  very  black  animal,  was  ordi- 
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narily  of  a  gentle  disposition,  and  by  the  company  it 
is  insisted  that  this  was  the  animal  which  kicked  Leigh, 
being  thereto  provoked  by  his  neglij::ent  conduct  in  re- 
peatedly striking  it  under  the  flank  with  the  lines.  The 
other  animal  was  of  such  a  dark  brown  or  dark  bay  color 
that  when  it  had  first  shed  its  coat  it  might  be  properly 
described  as  black.  The  defendant  in  error  insists  that 
there  was  such  evidence  as  justified  the  jury  in  assuming 
that  the  horse^  that  kicked  Leigh  was  the  dark  brown 
one,  as  to  which,  without  question,  the  proofs  were  sat- 
isfactory that  it  was  of  a  vicious  disposition,  of  which 
disposition  the  company  was  sufficiently  aware. 

Mr.  Leverton  was  foreman  of  the  barn  of  the  company 
on  Twenty-sixth  and  Lake  streets,  and  testified,  upon  be- 
ing called  as  a  witness  by  the  defendant  in  error,  that 
the  horse  that  kicked  Mr.  Leigh  was  called  by  the  name 
of  "Dude."  Daniel  Martin,  another  witness  for  the  de- 
fendant in  error,  then  testified  that  he  had  been  in  the 
employ  of  the  company  and  knew  the  horse  called 
"Dude,"  and  that  this  horse  was  one  that  would  kick 
while  being  driven,  and  that  on  account  of  his  bad  dispo- 
sition it  was  usual  to  work  this  horse  only  when  there 
was  little  travel  on  the  streets.  This  witness  described 
the  horse  to  which  he  was  referring  as  dark  brown,  and 
not  coal  black,  though  at  some  times  of  the  year  he  would 
be  called  a  black  horse,  and  said  that  this  horse  was  kept 
for  three  years  at  the  barn  of  the  company  on  Twenty- 
first  and  Cuming  streets,  from  whence  he  was  transferred 
to  the  Lake  street  barn.  This  witness  further  testified 
that  he  quit  the  service  of  the  company  in  January  of 
the  year  1889,  and  that  the  above  transfer  was  after  that 
time,  some  time  in  the  winter  or  fall.  Frank  Merritt, 
another  witness  of  the  defendant  in  error,  testified  that 
on  September  5, 1889,  he  was  working  for  the  street  rail- 
way company;  that  he  remembered  but  one  horse  known 
by  the  name  of  "Dude"  owned  by  the  company;  that  said 
horse  would  kick  if  he  got  over  the  tug,  or  if  whipped, 
and  that  this  horse,  during  most  of  the  six  years  that 
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witness  was  in  the  employ  of  the  company,  was  kept  at 
the  Cuming  street  barn.  This  witness  fixed  the  time  he 
quit  the  employ  of  the  street  railway  company  as  three 
and  one-half  years  before  the  date  of  the  trial  in  the  dis- 
trict court,  which  ended  on  May  14,  1894.  He  said  the 
horse  that  he  referred  to  was  transferred  to  the  Lake 
street  stable  before  he  quit  working  for  the  street  railway 
company,  but  how  long  before  he  could  not  say.  This 
horse  was  dark  brown.  E.  B.  Seidner,  another  witness 
for  the  defendant  in  error,  testified  that  he  left  the  em- 
ployment of  the  street  railway  company  about  four  years 
before  the  trial  at  which  he  was  testifying;  that  he  knew 
a  dark  brown  horse  named  "Dude"  which  was  kept  at 
the  Cuming  street  barn,  and  that  this  horse  would  not 
work  when  first  purchased,  as  witness  supposed,  and  was 
therefore  used  as  a  saddle  horse  to  some  extent.  M.  V. 
Wilboum  testified  on  behalf  of  the  defendant  in  error 
that  he  saw  Leigh  stop  his  team  to  take  on  a  passenger; 
that  when  he  tried  to  start  his  horses  they  would  not  go; 
that  Leigh  thereupon  struck  the  nigh  horse  with  the  line, 
but  it  reared  up  and  Leigh  struck  him  again;  then  the 
horse  kicked  Leigh  twice,  whereby  was  inflicted  the  in- 
jury of  which  he  afterward  died.  The  car  at  the  time 
was  loaded  full  in  front.  This  witness  testified  that  sub- 
sequently he  saw,  if  he  was  not  greatly  mistaken,  the 
same  horse  on  the  same  line  at  Twentieth  and  Lake 
streets,  and  it  was  rearing  and  charging.  If  it  was  not 
the  same  horse,  he  said,  on  cross-examination,  it  was  very 
much  like  it. 

It  was  clearly  shown,  and  not  contradicted,  that  the 
team  Leigh  was  driving  when  he  was  injured  had  been 
kept  at  the  Lake  street  barn,  and  not  at  the  Cuming  street 
barn.  This  fact  illustrates  the  purpose  of  the  evidence, 
which  was  directed  toward  proving  that  the  vicious  horse 
was  taken  from  the  Cuming  street  barn  to  the  bam  on 
Lake  street  before  Leigh  was  hurt.  While  it  is  possible 
that  this  transfer  might  have  been  effected  before  Sep- 
tember 5,  1889,  it  is  quite  as  likely  that  it  was  after  the 
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date  just  mentioned,  and  if  the  latter  suggestion  is  cor- 
rect, it  could  not  have  been  the  dark  brown  horse  which 
Leigh  was  required  to  drive.  The  testimony  last  above 
referred  to,  as  to  the  actions  of  the  horse  at  Twentieth  and 
Lake  streets,  refers  to  a  time  subsequent  to  the  time  of 
the  accident,  hence  it  had  no  bearing  as  affecting  the 
company  with  notice  of  the  disposition  of  the  horse  then 
seen  by  the  witness,  even  if  it  was  the  black  one.  There 
had  been  no  such  disposition  manifested  by  the  black 
horse  before  Leigh  was  hurt,  and  this  single  subsequent 
instance  was  therefore  unimportant.  This  witness  did 
not  undertake  to  describe  by  its  color  the  horse  Leigh 
was  driving,  so  that  his  testimony  in  no  degree  tended  to 
establish  the  fact  that  the  brown  horse  was  the  one  which 
Leigh  struck.  The  car  on  which  Leigh  was  a  driver  was, 
on  September  5,  1889,  loaded  with  passengers  on  their 
waj'  to  the  fair  grounds.  It  was  attempted  to  show  by 
the  evidence  that  on  such  extraordinary  occasions  there 
was  a  necessity  for  a  temporary  transfer  of  horses  from 
one  line  to  another,  from  which,  it  is  claimed,  the  infer- 
ence might  be  drawn  that  the  dark  brown  horse  had  been, 
on  September  5,  1889,  taken  to  the  Lake  street  stable. 
This,  however,  if  found  by  the  jury,  must  have  been 
purely  a  matter  of  inference,  for  there  was  no  evidence 
of  it  as  a  fact.  In  KU  pat  rick  r.  Richardsofiy  37  Neb.,  731, 
it  was  held  that  to  sustain  a  verdict  for  damages  on  ac- 
count of  an  injury  suffered  by  alleged  negligence  of  the 
defendants  there  must  be  evidence  that  such  injury  re- 
sulted from  the  negligence  charged,  and  that  such  causa- 
tion could  not  be  left  to  the  mere  conjecture  of  the  jury. 
The  same  principle,  in  substance,  was  stated  and  applied 
in  Omaha  d  R.  V.  R.  Co.  r.  Clarice,  39  Neb.,  65,  and  in  Kih 
Patrick  i\  Richardson^  40  Neb.,  478.  A  very  careful  exami- 
nation of  the  evidence  adduced  to  show  that  the  plaintiflf 
in  error  was  guilty  of  negligence,  in  furnishing  the  horse 
for  Mr.  Leigh  to  drive,  has  failed  to  satisfy  us  that  there 
was  such  evidence  submitted  as  enabled  the  jury  to  do 
more  than  merely  conjecture  that  the  dark  brown  horse 
54 
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might  have  inflicted  the  injuries  which  resulted  in  the 
death  of  Mr.  Leigh.  There  is  found  no  evidence  from 
which  it  could  be  fairly  inferred  that  there  was  negli- 
gence in  requiring  him  to  drive  the  black  horse;  indeed, 
the  docility  of  this  animal  is  strongly  commented  ujHjn  by 
counsel  for  the  defendant  in  error  as  affording  satisfactory 
evidence  that  the  injury  to  Leigh  must  have  been  inflicted 
by  the  other  horse.  As  the  proofs  failed  to  do  more  than 
to  furnish  grounds  for  mere  conjecture  that  Leigh  when 
injured  was  driving  the  dark  brown  horse,  there  was  a 
failure  to  show  the  existence  of  such  negligence  as  would 
render  the  company  liable.  There  was  direct  testimony 
that  the  horse  which  kicked  Mr.  Leigh  was  taken  from 
the  Lake  street  stable  and  was  the  black  horse.  We 
would  not  feel  justified  in  acting  upon  this  alone  if  there 
had  been  any  satisfactory  proof  to  the  contrary,  for  we 
recognize  the  applicability  of  the  rule  that  w^here  the 
evidence  is  such  as  to  afford  grounds  for  different  conclu- 
sions among  reasonable  men,  the  verdict  of  the  jury 
should  not  be  disturbed.    The  judgment  of  the  district 

court  is 

Eeyersed. 

IKVINE,  C,  not  sitting. 


Capital  National  Bank  and  Kent  K.  Hayden,  Rb- 
CEiVER,  V.  Coldwater  National  Bank  et  al. 

Filed  December  2,1896.    No.  7346. 

1.  Banks  and  Banking:  Receivers:  Trust  Funds.  A  fund  which 
comes  Into  the  possession  of  a  bank  with  respect  to  which  the 
bank  has  but  a  single  duty  to  perform,  and  that  is  to  deliver  it  to 
the  party  thereto  entitled,  is  a  trust  fund  and  is  therefore  inca- 
pable of  being  commingled  with  the  general  assets  of  such  bank 
subsequently  transferred  to  its  receiver. 

J. : : .    Under  the  circumstances  above  Indicated  the 

receiver  of  the  bank  Is  merely  substituted  as  trustee,  and  its  funds 
in  his  hands  should  be  devoted  to  discharging  such  trust  before 
distribution  thereof  is  made  to  the  general  creditors  of  the  bank. 


Vol.  49]  SEPTEMBER  TERM,  1896.  787 


Capital  Nat  Bank  ▼.  Coldwater  Nat  Bank. 


3.  Interest:  Trust  Funds.  Under  the  provisions  ol  chapter  44.  Com- 
piled Statutes,  the  cestui  que  trust  Is  entitled  to  seven  per  cent  In- 
terest per  annum  on  the  trust  fund  above  considered. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Strode,  J. 

See  opinion  for  cases  referred  to  by  counsel. 

Ccibh  &  Harvey  and  G.  If.  Lanibertaon^  for  plaintiff  in 
error. 

Pound  d  Burvy  Darnall  d  Eirkpatrickj  and  Charles  0. 
Whedm^  contra. 

Ryan,  0. 

There  were  submitted  with  this  case  on  the  oral  argu- 
ment four  others  which  involved  the  same  question. 
These  were  the  Coldwater  National  Bank  v.  Charles  E. 
ilagoon  et  al.,  Capital  National  Bank  v.  First  National 
Bank  of  Cadiz,  Hayden,  receiver  of  the  Capital  National 
Bank,  v.  Genesee  Fruit  Co.,  and  Hayden,  Receiver,  v. 
Samuel  Cupples  Woodenware  Co.  All  five  of  the  cases 
had  been  determined  adversely  to  the  receiver  of  the 
Capital  National  Bank,  in  the  district  court  of  Lancaster 
county,  and  were  in  this  court  presented  upon  as  many 
Records.  It  is  not  nec^essary  to  state  the  facts  involved 
in  each,  for  the  sole  question  presented  is  fully  illus- 
trated by  the  facts  of  this  particular  (*ase. 

The  Coldwater  National  Bank,  in  October,  1892,  was 
doing  a  banking  business  at  Coldwater,  Michigan.  At 
that  time  the  Capital  National  Bank  was  engaged  in  a 
like  business  in  Lincoln,  Nebraska.  On  the  22d  of  said 
month  the  Hemingford  Bank  and  Job  Hathaway  exe- 
cuted their  promissory  note  to  the  Capital  National 
Bank  for  the  sum  of  ?4,000,  due  in  ninety  days  from  its 
date.  On  the  same  day  this  note  was  indorsed,  without 
recourse,  by  the  payee,  Charles  W.  Mosher,  its  president, 
and  E.  C.  Outcalt,  its  cashier,  and  sold  to  the  Coldwater 
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National  Bank.  The  Hemingford  Bank  had  with  the 
Capital  National  Bank  a  sufficient  current  account  to 
cover  all  the  payments  which  it  attempted  to  make  as 
hereinafter  described,  and  was  not  aware  that  the  afore- 
said note  had  been  sold.  On  December  7,  1892,  the  cash- 
ier of  the  Hemingford  Bank  sent  his  check  on  the 
Hemingford  Bank  to  the  Capital  National  Bank  with 
instructions  that  the  same  should  be  indorsed  on  the  said 
note.  This  note  was  received  by  the  Capital  National 
Bank  from  the  Ooldwater  National  Bank  for  collection 
on  January  10, 1893,  and  on  the  20th  of  said  month,  hav- 
ing received  |2,500,  the  balance  due  thereon,  the  Capital 
National  Bank  returned  said  note,  duly  canceled,  to  the 
Hemingford  Bank.  The  Capital  National  Bank  ceased 
to  do  business  on  January  21,  1893,  and  on  the  next  day 
was  taken  possession  of  by  a  national  bank  examiner, 
by  whom  its  assets  were  soon  afterwards  turned  over  to 
a  receiver  of  said  bank  duly  appointed  by  federal  au- 
thority. It  was  insolvent  when  the  examiner  went  into 
possession,  and  had  never  remitted  the  above  |4,000,  or 
any  part  of  it,  to  the  Coldwater  National  Bank.  This 
action  was  brought  in  equity  for  a  judgment  requiring 
full  payment  of  the  above  f 4,000,  with  interest,  out  of  the 
funds  of  the  Capital  National  Bank  in  the  hands  of  the 
receiver.  On  the  trial  it  was  shown  that  when  the  Capi- 
tal National  Bank  was  taken  possession  of  by  the  re- 
ceiver it  had  on  hand  f  11,000  in  cash.  The  district  court, 
by  its  judgment,  required  the  receiver  to  pay  in  full  the 
said  sum  of  f 4,000,  with  interest  as  prayed,  on  the  theory 
that  this  amount  was  a  trust  fund  which,  as  such,  had 
come  into  the  hands  of  the  receiver. 

It  is  conceded  by  the  plaintiff  in  error  that  the  relief 
granted  by  the  district  court  was  in  conformity  with  the 
views  expressed  more  or  less  directly  by  this  court  in 
Wilson  t\  Cobuni^  35  Neb.,  530,  Anheuser-Busch  Bremiuj 
Association  v.  MarriSy  36  Neb.,  31,  Crriffin  v.  Chasc^  36  Neb., 
328,  and  State  t\  State  Bank  of  Wahoo,  42  Neb.,  896,  but  it 
is  urged  that  a  re-examination  of  the  principles  involved 
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should  satisfy  us  that  these  cases  proceeded  upon  an  er- 
roneous view  of  the  law  as  now  settled.  A  very  careful 
examination  has  been  made  of  all  cases  cited  in  respect 
to  the  pivotal  question  which  has  already  been  suffi- 
ciently indicated  as  having  been  acted  upon  by  the  dis- 
trict court.  Of  those  cited  by  the  defendant  in  error  the 
following  are  more  or  less  directly  in  point,  to-wit:  Peak 
V.  EUieotty  30  Kan.,  156;  Afj/frs  v.  Board  of  Edtwatioriy  51 
Kan.,  87;  Van  AUcn  v.  American  Nat.  Bank,  52  N.  Y.,  1; 
People  V.  City  Bank  of  Rochester^  96  N.  Y.,  32;  Baker  v.  New 
York  Exchange  Bank,  100  N.  Y.,  31;  Cragi^  i\  Hadley,  99 
N.  Y.,  131;  Importers  d  Traders  Nat.  Bank  of  Xew  York 
V.  Peters,  123  N.  Y.,  272;  Elmira  Savings  Bank  v.  Davis, 
142  N.  Y.,  590;  Farmers  d  Mechanics  \at.  Bank  r.  King, 
57  Pa.  St.,  202;  Harrison  v.  Smith,  83  Mo.,  210;  StoUer  r. 
Coates,  88  Mo.,  514;  Third  Nat.  Bank  of  St.  Paul  v.  Still- 
ijcater  Gas  Co.,  36  Minn.,  75;  Davenport  Plow  Co.  v.  Lamp, 
80  la.,  722;  Independent  District  of  Boger  r.  King,  80  la., 
497;  Xnrse  r.  Satterlee,  81  la.,  491;  Continental  Xat.  Bank 
V.  Weems,  69  Tex.,  489;  Smith  v.  Comhs,  49  N.  J.  Eq.,  420; 
Jofies  V.  KUbreth,  49  O.  St.,  401;  First  Xat.  Bank  of  Central 
City  v.  Hummel,  14  Colo.,  259;  In  re  Johnson,  61  N.  W. 
Rep.  [Mich.],  352;  Hotcard  v.  Walker,  21  8.  W.  Rep.  [Tenn.], 
897;  Sail  Diego  County  r.  California  Xat,  Bank,  52  Fed. 
Rep.,  59;  Ma^sey  r.  Fisher,  62  Fed.  Rep.,  958;  First  Xat. 
Bank  of  Montgomery  r.  Armstrong,  36  Fed.  Rep.,  59;  Foster 
r.  Rincker,  35  Pac.  Rep.  [Wyo.],  470;  Central  Xat.  Bank  v. 
Connecticrit  Mtitual  Life  Ins.  Co.,  104  V.  8.,  54;  St.  Louis  d 
8.  F.  R.  Co.  V.  Johnston,  133  U.  S.,  566;  Peters  v.  Bain,  133 
U.  S.,  670;  Knatchbull  r.  Hallett,  13  Ch.  Div.  [Eng.],  696. 
In  the  cases  cited  in  this  controversy  there  are  two 
classes,  one  of  which  proceeds  upon  the  theory  that  a  lien 
may  be  enforced  against  the  specific  deposit  so  long  as 
it  can  be  actually  identified,  or  should  be  held  segregated 
by  implication  of  law  on  account  of  a  fraudulent  con- 
cealment by  the  officers  of  the  bank  of  its  insolvent  con- 
dition when  receiving  a  very  recent  deposit,  whereby  the 
depositor  was  induced  to  make  such  deposit.     The  other 
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treats  the  deposit  as  in  its  essence  a  trust  fund,  incapable 
in  its  very  nature  of  being  commingled  with  other  funds. 
In  argument  it  was  insisted,  on  behalf  of  tlie  plaintiff  in 
error,  that  in  any  event  there  must  be  an  identification 
of  the  fund  proposed  to  be  charged  as  being  composed, 
in  part  at  least,  of  the  very  monej-  which  had  come  into 
the  hands  of  the  receiver.  In  support  of  this  contention 
there  were  cited  Wasson  v.  Haicl'uu%  59  Fed.  Rep.,  233, 
Boone  County  Xat.  Bank  r.  Latimer^  67  Fed.  Rep.,  27,  Ixike 
Erie  &  TV.  R.  Co.  v.  Indiatiapolis  Nat.  Bank,  65  Fed.  Rep., 
690,  Northern  Dakota  Elevator  Co.  v.  Clark,  53  N.  W.  Rep. 
[N.  Dak.],  175,  Standard  Oil  Co.  v.  Hairkins,  74  Fed.  Rep., 
395,  and  Hpokane  County  v.  Clark,  61  Fed.  Rep.,  538.  These 
adjudications  insisted  upon  a  specific  identification  to  en- 
title to  equitable  relief,  but  they  are  of  little  value  in 
this  case,  because  they  belong  in  the  first  of  the  two 
classes  above  indicated.  They  furnish  no  light  as  to  the 
principle  applicable  to  the  second  class,  and  it  is  with 
that  class  that  we  are  at  present  concerned.  As  illus- 
trative of  the  confusion  into  which  it  is  easy  to  fall  in  this 
matter,  we  refer  to  Philadelphia  Nat.  Bank  v.  Doicd,  38  Fed. 
Rep.,  172,  cited  by  the  plaintiff  in  error.  In  this  case  it 
was  sought  to  impress  upon  a  fund  in  the  receiver's  hands 
a  trust,  because  as  such  it  had  been  deposited  in  the  bank, 
the  relation  of  debtor  and  creditor  being  expressly  dis- 
claimed. The  judge  of  the  federal  court  who  heard  and 
determined  this  case  ignored  the  distinction^  which 
should  have  been  recognized,  and  enforced  the  rule  ap- 
plicable where  it  is  sought  to  reclaim  the  money  actually 
deposited,  and,  a  specific  deposit  not  having  been  traced 
into  the  hands  of  the  receiver,  there  was  a  denial  of 
equitable  relief.  For  this  reason  we  cannot  see  that  the 
Philadelphia  Nat.  Bank  t\  Dourd,  supra,  should  have  any 
special  weight  in  the  determination  of  the  question  with 
which  we  are  now  concerned,  and  in  this  view  w^e  are 
in  accord  with  the  conclusions  reached  in  Massey  v.  Fisher^ 
62  Fed.  Rep.,  958,  as  to  the  value  of  this  very  case. 
Another  adjudication  in  which  there  seems  to  have 
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been  misapprehended  an  opinion  of  the  supreme  court  of 
the  United  States  was  Anlwuser-Busch  Bremng  Association 
V.  Claiftwiy  6  U.  S.  C.  C,  108.  The  opinion  of  the  supreme 
court  referred  to  was  announced  by  Brewer,  J.,  and  held 
simply  that  where  current  collections  had  been  entrusted 
to  a  bank  under  an  agreement  that  on  the  1st,  11th,  and 
21st  of  each  month  remittances  of  the  aggregate  amounts 
meantime  collected  should  be  made,  that  as  to  these  ac- 
cumulations there  existed  merely  the  relation  of  debtor 
and  creditor  between  the  bank  and  the  party  for  whom 
such  collections  had  been  made,  and  that  therefore  no 
trust  relation  existed.  {Commercial  Bank  of  Pennsylvania 
V.  Anmtrong^  148  I  J.  S.,  50.)  It  is  possible  that  the  court 
of  appeals,  which  announced  its  opinion  on  May  22,  1893, 
may  not  have  noted  that  the  supreme  court,  in  its  opinion 
announced  on  March  6, 1893,  while  it  affirmed  the  opinion 
of  the  inferior  court,  did  so  upon  a  distinctly  different 
ground  from  that  upon  which  the  inferior  court  had  pro- 
ceeded. Whether  or  not  there  was  the  oversight  indi- 
cated, one  thing  is  very  clear  to  our  minds,  in  view  of 
the  history  of  Commercial  Bank  of  Pennsylvania  v.  Arm- 
strong^  and  that  is  that  the  case  of  Anheuser-Busch  Brewing 
Association  t?.  Clayton  is  not  entitled  to  the  weight  claimed 
for  it  by  the  plaintiff  in  error. 

In  People  v.  Merchants  d  Mechanics  Bank,  78  N.  Y.,  269, 
cited  by  the  plaintiff  in  error,  there  was  charged  on  the 
books  of  the  bank  the  amount  of  a  Iraft  drawn  through 
the  bank  upon  one  of  its  customer::,  but  the  drawer  was 
not  accordingly  credited,  and  this  omission  was  held  of 
controlling  force  in  determining  that  there  existed  be- 
tween the  bank  and  drawee  the  relation  of  debtor  and 
creditor,  and  that  as  between  the  bank  and  the  drawer 
there  was  no  such  relation.  It  seems  to  us  that  this  was 
rather  a  strained  statement  of  the  relation  of  the  parties 
concerned,  for  the  bank  issued  and  sent  to  the  drawer 
above  indicated  its  draft  for  the  amount  of  the  collection 
charged  against  its  customer,  and  any  entry  it  might  have 
made  in  its  books  could  not  have  more  unequivocally 
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manifested  its  relation  of  trustee  towards  the  party  by 
whom  it  had  been  trusted  to  make  such  collection. 

In  Frank  r.  Bingham,  58  Hun  [N.  Y.],  580,  it  was  held 
that  as  the  proceeds  of  a  note  entrusted  to  the  bank  for 
collection  had  not  been  actually  traced  into  the  hands 
of  the  receiver  of  the  bank,  there  existed  no  right  to  have 
declared  a  special  lien  upon  the  assets  of  such  bank  in 
favor  of  the  payee  of  this  note.  Substantially  the  same 
rule  was  acted  upon  in  Bank  of  Commerce  v.  RusneU,  2  Dill. 
[U.  8.  C.  C],  215,  and  we  cannot  but  think  that  in  thus 
denying  the  right  to  equitable  relief  for  the  reason  indi- 
cated these  courts  too  much  restricted  the  rights  of  the 
plaintiff  to  equitable  relief,  for  in  each  of  them  the  rela- 
tion of  trustee  and  cest}d  qm  trust,  and  their  incidental 
liabilities  and  rights,  were  completely  ignored. 

This  completes  a  review  of  all  the  cases  cited  by  the 
plaintiff  in  error  which  we  find  in  any  degree  applicable 
to  the  question  urged,  and  these  certainly  are  not  so  con- 
vincing in  their  reasoning,  nor  so  clearly  in  point,  that, 
in  the  face  of  the  great  array  of  judicial  determinatioas 
cited  by  defendant  in  error,  we  should  feel  bound  to  re- 
cede from  the  line  indicated  by  the  cases  already  decided 
by  this  couii:.  It  seems,  however,  to  be  assumed  that 
this  line  has  been  adopted  by  reason  of  the  ruling  of  the 
supreme  court  of  Wisconsin  in  MclA*od  r.  Brands,  66  Wis., 
401,  cited  with  approval  in  some  of  our  cases,  and  that 
the  subsequent  change  of  front  by  that  court  in  yonotnrk 
Silk  Vo.  r.  Flandera,  58  N.  W.  «ep.  [Wis.],  383,  ne<-essitates 
a  corresponding  tactical  movement  on  the  part  of  this 
court.  In  neither  of  these  cases  did  the  supreme  court  of 
Wisconsin  act  with  the  unanimous  assent  of  all  its  mem- 
bers. The  reasoning  of  the  majority  of  the  court  found 
in  McLeod  v.  Erans  seemed  to  us  very  satisfactory,  and  it 
is  none  the  less  so  because  it  is  now  merely  questioned 
by  another  majority  of  that  coiirt  entertaining  other 
views.  If  the  supreme  court  of  Wisconsin  had  been  a 
unit  in  either  opinion  it  would  have  been  valuable  only 
as  a  precedent.     In  no  sense  would  it  have  constituted 
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an  authority.  The  later  reasoning  of  a  majority  of  the 
members  of  that  court  has  been  carefully  considered,  and 
in  it  we  find  no  sufficient  argument  to  convince  us  that 
we  should  recede  from  the  line  of  our  former  opinions. 

The  judgment  of  the  district  court  required  the  pay- 
ment of  interest  on  the  sum  which  the  receiver  was 
thereby  adjudged  to  pay  to  the  defendant  in  error.  It  is 
argued  that  as  its  claim  is  for  specific  moneys  deposited, 
the  relief  must  be  limited  to  that  sum,  and  that  therefore 
no  interest  was  allowable.  It  is  probably  true  that  this 
result  would  follow  in  the  absence  of  a  controlling  stat- 
ute, but  this  we  need  not  consider,  for  it  is  provided  in 
chapter  44  of  the  Compiled  Statutes  that  interest  shall 
be  at  the  rate  of  seven  dollars  for  each  one  hundred  dol- 
lars, annually,  "on  money  received  to  the  use  of  another 
and  retained  without  the  owner's  consent,  express  or  im- 
plied." The  rate  of  interest  fixed  by  the  district  court 
was  conformable  to  this  legislative  enactment  and  was, 
therefore,  proper.    The  judgment  of  the  district  court  is 


Affirmed. 


Capital  National  Bank  et  al.  v.  Genesee  Fruit 
Company. 

FuJSD  December  2, 1896.    No.  6977. 
Banks  and  Banking:  Receivers:  Trust  Funds. 

Error  from  the  district  court  of  Lancaster  counly. 
Tried  below  before  Strode,  J. 

Cobb  d  Harveyj  for  plaintiffs  in  error. 

Mocketty  Rainbolt  d  Polk^  contra. 
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Ryan,  0, 

Governed  by  the  result  reached  in  Capital  Nat.  Bank  v. 
Coldimter  Nat.  Bank,  49  Neb.,  786,  with  which  it  was 
argued,  the  judgment  of  the  district  court  in  this  case  is 

Affirmhsd. 


Oapitaii  National  Bank  et  al.  y.  Samubl  Cupflbs 
woodenwarb  company. 

Filed  December  2, 1896.    No.  697S. 
Banks  and  Banking:  Receivebb:  Trust  Fuicds. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Strode,  J. 

Cohb  d  Harvepy  for  plaintiffs  in  error. 

Mockett,  Rainbolt  &  Polk,  contra. 

Ryan,  C. 

In  conformity  with  the  views  expressed  in  Capital  Nat. 
Bank  v.  Coldwater  Nat.  Bank,  49  Neb.,  786,  which  are 
necessarily  determinative  of  the  result  of  this  case,  the 
judgment  of  the  district  court  is 

Affirmbsd. 
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cjoldwater  national  bank,  appellbb,  v.  charles  e. 
Magoon  et  al.,  appellants. 

Filed  December  2, 1896.    No.  7198. 
Banks  and  Banking:  Receivers:  Trust  Funds. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Hall,  J. 

Cobb  &  Harvey y  O.  M.  Lambertson^  and  Charles  E.  Magoon^ 
for  appellants. 

Pouiid  &  Burrj  contra. 

Ryan,  C. 

This  case  involves  the  same  question  decided  in  Capital 
Nat.  Bank  v.  Goldwater  Nat  Bank^  49  Neb.,  786,  and,  fol- 
lowing the  determination  of  that  case,  is 

Affir&ied. 


Capital  National  Bank  et  al.  v.  First  National 
Bank  of  Cadiz,  Ohio. 

Filed  December  2, 1896.    No.  7345. 
Banks  and  Banking:  Receivers:  Trust  Funds. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Strode,  J. 

Cobb  &  Harvaj  and  O.  M.  Lambertsony  for  plaintiffs  in 
error. 

John  B.  Cunningham  and  Abbott,  Selleck  d  Lane,  contra. 
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Ryan,  C. 

This  case  is  of  the  same  general  nature  as  Capital  Nat. 
Bank  v.  Coldwater  Nat.  Bank,  49  Neb.,  786.  It  was  sub- 
mitted upon  the  same  argument,  and,  governed  by  the 
result  peached  in  that  case,  this  is 

Affirmed. 


Red  Willow  County  v.  B.  B.  Davis. 

Filed  December  2, 1896.    No.  6914. 

1.  Panpers:  Liability  of  County  for  Services  op  Physician:  Jus- 
tice OF  the  Peace.  In  counties  w^ere  no  poorhouse  has  been 
established  and  opened  for  the  reception  of  the  paupers,  the  Jus- 
tices of  the  peace  of  the  various  precincts  of  such  county  are  vested 
with  entire  and  exclusive  superintendence  of  the  paupers  in  their 
precincts;  and  such  a  county  is  not  liable  for  services  rendered 
by  a  physician  to  a  pauper,  unless  it  appears  that  such  physician 
had  been  employed  by  some  of  the  overseers  of  the  poor. 

2. :    Maintenance:    Liability   of   County.    When  the   county 

board  of  a  county  has  established  and  opened  a  poorhouse  for  the 
reception  of  paupers,  and  spread  such  fact  upon  Its  records,  the 
Jurisdiction  and  authority  of  the  various  Justices  of  the  peace  of 
the  county  over  the  paupers  therein  cease,  and  the  superintend- 
ence, care,  and  maintenance  of  the  paupers  devolve  upon  the 
county  board. 

S.  : : :  Physicians.    When  a  county  board  has  estab- 

lished and  opened  a  poorhouse  for  the  reception  of  its  paupers, 
the  board  may  either  employ  a  physician  by  the  year  to  furnish 
such  medical  services  as  may  be  necessary  to  the  paupers  of  the 
county,  or  may  employ  a  physician  to  attend  each  case  as  it  arises. 

4. :  :  :  :   Pleading.    When  a  petition  aUeges 

and  a  demurrer  admits  that  the  plaintiff  was  employed  by  the 
county  board  to  render  professional  services  aa  a  physician  for  a 
pauper,  the  presumption  will  be  indulged  that  the  county  board 
kept  within  the  law  in  employing  the  physician,  and  that  a  poor- 
house had,  prior  to  that  time,  been  established  and  opened  in  said 
county  for  the  reception  of  its  paupers. 

S. .    Chapter  67,  Compiled  Statutes,  construed. 

Error  from  the  district  court  of  Red  Willow  county. 
Tried  below  before  Welty,  J. 
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Sidney  Dodgey  for  plaintiff  in  error. 
W.  8,  MorlaUj  centra^ 

Ragan,  O, 

B.  B.  Davis  sued  Red  Willow  county  in  the  district 
court  thereof.  The  county  interposed  a  general  de- 
murrer to  the  petition,  which  was  overruled,  and,  the 
county  refusing  to  plead  further,  judgment  was  rendered 
in  favor  of  Davis,  to  reverse  which  the  county  prosecutes 
error. 

Davis  alleged  in  his  petition  that  he  was  a  duly  li- 
censed practicing  physician,  residing  in  said  county; 
that  on  the  2d  of  April,  1893,  he  "was  employed  by  Red 
Willow  county  as  said  physician  and  surgeon"  to  render 
professional  medical  services  for  a  pauper;  that  he  ren- 
dered such  medical  attendance  and  services  for  said 
pauper;    that   the   services   rendered    were  reasonably 

worth  the  sum  of  $ ;  that  on  the  12th  of  July,  1893, 

he  presented  to  the  county  commissioners  of  said  county 
his  claim  against  it  for  the  services  rendered,  and  that 
such  claim  was  rejected.  The  question  presented  by  the 
record  is  whether  a  county  is  liable  for  professional  serv- 
ices rendered  by  a  physician  to  a  pauper  in  pursuance  of  a 
contract  made  with  its  board  of  commissioners  or  super- 
visors. Chapter  67,  Compiled  Statutes,  deals  with  the 
subject  of  paupers.  Section  1  of  the  chapter  provides 
that  certain  relatives  of  a  pauper  shall  be  liable  for  his 
support,  section  2  prescribes  what  relatives  shall  first 
be  called  upon  for  the  support  of  a  pauper,  and  section 
3  provides  that  when  a  pauper  shall  not  have  any  rela- 
tives in  this  state  liable  for  his  support,  or,  having  rela- 
tives, they  shall  be  unable  or  refuse  to  maintain  him, 
that  "then  the  said  pauper  shall  receive  such  relief  as 
his  or  her  case  may  require,  out  of  the  county  treasury, 
in  the  manner  hereinafter  provided."  Section  4  of  said 
act  provides:  "The  justices  of  the  peace  in  each  precinct 
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shall  be,  and  they  are  hereby  made,  overseers  of  the  poor, 
and  are  vested  with  the  entire  and  exclusive  superintend- 
ence of  the  poor  in  their  respective  precincts,  excepting 
in  cases  of  corporate  towns  or  cities,"  etc.  Section  6 
provides  that  the  overseers  of  the  poor  shall,  at  stated 
times,  make  report  of  their  actions  as  such  officers  to  the 
county  board,  and  section  7  provides  that  upon  the  mak- 
ing of  such  report  it  shall  be  the  duty  of  the  county  com- 
missioners of  the  county  to  issue  their  warrants  on  the 
treasurer  for  the  payment  of  the  expenses  necessarily 
incurred  by  the  overseers  of  the  poor.  Section  17  pro- 
vides that  the  county  commissioners  in  each  county  are 
authorized,  whenever  they  see  fit  to  do  so,  to  establish  a 
poorhouse,  and  by  section  21  of  the  act  it  is  provided 
that  whenever  the  county  commissioners  of  any  county 
shall  enter  upon  their  records  that  they  have  established 
a  poorhouse,  and  that  such  poorhouse  is  ready  for  the 
reception  of  the  poor  in  said  county,  then  the  authority 
conferred  upon  the  overseers  shall  cease  to  be  in  force  in 
said  county. 

In  Gage  County  v.  Fvlion^  16  Neb.,  5,  it  was  held  that  a 
county  was  liable  for  the  value  of  services  rendered  by  a 
physician  to  a  pauper  in  pursuance  of  a  contract  between 
the  physician  and  the  overseers  of  the  poor  of  the  pre- 
cinct where  the  pauper  resided. 

In  Hamilton  County  v.  Meyers,  23  Neb;,  718,  it  was  held 
that  the  county  was  not  liable  for  professional  services 
rendered  by  a  physician  to  a  non-resident  pauper  tem- 
porarily in  said  county,  the  physician  not  having  been 
employed  to  render  such  services  either  by  the  county 
board  of  the  county  or  any  overseer  of  the  poor  therein. 

In  the  case  at  bar  the  petition  alleges,  and  the  de- 
murrer admits,  that  the  physician  was  employed  by  the 
county.  This  is  equivalent  to  an  allegation  that  the 
physician  was  employed  by  the  board  of  supervisors  or 
the  board  of  commissioners  to  render  the  services  for 
which  he  sues.  We  think  a  fair  construction  of  the 
chapter  under  consideration  is  this:    That  in  counties 
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where  no  poorhouse  has  been  established  and  opened  for 
the  reception  of  paupers,  then  the  justices  of  the  peace 
of  the  various  precincts  of  the  county  are  vested  with 
entire  and  exclusive  superintendence  of  the  paupers  in 
their  precincts,  and  that  such  county  would  not  be  liable 
for  services  rendered  by  a  physician  to  a  pauper  unless 
it  appeared  that  such  physician  had  been  employed  by 
some  of  the  overseers  of  the  poor.  But  when  the  county 
board  of  a  county  has  established  and  opened  a  poor- 
house  for  the  reception  of  paupers,  and  spread  such  fact 
upon  their  records,  from  that  moment  the  jurisdiction 
and  authority  of  the  various  justices  of  the  peace  of  the 
county  over  the  paupers  therein  cease,  and  the  superin- 
tendence, care,  and  maintenance  of  the  paupers  of  the 
county  devolve  upon  the  county  commissioners  or  board 
of  supervisors;  and  such  board  may  either  employ  a 
physician  by  the  year  to  furnish  such  medical  services 
as  may  be  necessary  to  the  paupers  of  their  county,  as 
provided  by  section  4  of  the  chapter  quoted  above,  or 
they  may  employ  a  physician  to  attend  each  case  as  it 
arises.  If  this  construction  of  the  chapter  be  correct, 
it  follows  that  unless  Red  Willow  county  had  established 
and  opened  a  poorhouse  for  the  reception  of  its  paupers 
it  would  not  be  liable  for  the  services  rendered  by  Davis, 
unless  he  had  been  employed  to  render  such  services  by 
some  of  the  overseers  of  the  poor  in  said  county.  The 
petition  does  not  allege  that  Davis  was  employed  by  any 
of  the  overseers  of  the  poor  in  said  county  to  render  the 
services  for  which  he  sues;  nor  does  the  petition  allege 
that,  prior  to  the  time  Davis  was  employed  by  the  county, 
it  had  established  and  opened  a  poorhouse  for  the  care 
of  its  paupers.  But  since  the  county  authorities  of  Red 
Willow  county  w^ould  have  been  without  jurisdiction  or 
authority  to  make  the  contract  on  behalf  of  the  county 
made  the  basis  of  this  action,  unless  a  poorhouse  had 
been  prior  to  that  time  established  and  opened  for  pau- 
pers, we  must  indulge  the  presumption  that  the  county 
board  kept  within  the  law  in  employing  this  physician; 
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that  a  poorhouse  had  prior  to  that  time  been  established 
and  opened  in  said  county  for  the  reception  of  paupers, 
and  that  the  jurisdiction  and  authority  of  the  various 
justices  of  the  peace  as  overseers  of  the  poor  had  ceased. 
The  judgment  of  the  district  court  is 

Affirukd. 


4»  800  H.  T.  Clarke  v.  Nebraska  National  Bank. 

60    737 
51    282 

"jg  gQQi  Filed  Decembeb  S,  1896.    No.  8590. 

57    SI6 

-^  aopl  Baview:  Final  Judgment:  Proceeding  in  Aid  of  Execution:  Obdeb 

iOO  7Q7|  FOR  Examination  of  Defendant.    An  ex  parte  order,  made  by  a 

judge  or  court  in  a  proceeding  in  aid  of  execution,  based  on  sec- 
tions 534  and  538  of  the  Code  of  Civil  Procedure,  requiring  a  de- 
fendant, against  whom  a  Judgment  has  been  rendered,  to  appear 
at  a  time  and  place  specified  and  answer,  under  oath,  all  such 
questions  concerning  his  property  as  may  be  propounded  to  him. 
is  an  order  affecting  a  substantial  right,  made  in  a  special  proceed- 
ing, made  upon  a  summary  application  in  an  action  after  Judg- 
ment, and  is  a  final  order  within  the  meaning  of  section  581  of  the 
Code  of  Civil  Procedure. 

Motion  by  defendant  in  error  to  dismiss  proceeding  in 
error.     Motion  overruled. 

Cases  cited  by  counsel  are  referred  to  in  the  opinions. 

Warren  Switzler^  for  the  motion. 

John  L.  Webster,  contra, 

Baoan,  O. 

In  the  district. court  of  Douglas  county  the  Nebraska 
National  Bank  obtained  a  judgment  against  Henry  T. 

Clarke  and  others  for  | .     Some  time  after  this  an 

affidavit  was  filed  in  that  court  which  recited  the  obtain- 
ing of  the  judgment;  that  an  execution  had  been  issued 
thereon  and  returned  wholly  unsatisfied;  that  an  alias 
execution  had  been  issued  and  was  then  in  the  hands  of 
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the  sheriff;  that  the  defendants  Clarke  and  others  had 
Ijroperty  which  they  unjustly  refused  to  apply  upon  the 
judgment;  that  they  had  no  personal  or  real  property 
subject  to  levy  on  execution,  and  that  certain  named 
persons  and  corporations  within  Douglas  county  were 
indebted  to  Clarke  and  others.  Thereupon  the  court 
made  an  order  requiring  the  defendant  Henry  T.  Clarke 
to  appear  before  it  at  a  time  and  place  named  and  an- 
swer under  oath  all  such  questions  concerning  his  prop- 
erty as  might  be  propounded  to  him.  Clarke  appeared 
and  moved  to  vacate  this  order.  This  motion  the  court 
overruled,  to  which  Clarke  took  an  exception,  and  to 
reverse  this  action  of  the  district  court  has  prosecuted 
here  a  petition  in  error. 

The  defendant  in  error  has  filed  a  motion  to  dismiss 
the  error  proceeding,  on  the  ground  that  the  order  made 
by  the  district  court  overruling  Clarke's  motion  to  vacate 
its  first  order  is  not  appealable.  The  proceedings  of  the 
bank  against  Clarke  are  based  on  sections  534  and  538 
of  the  Code  of  Civil  Procedure. 

1.  It  is  obvious  that  Clarke  could  not  take  an  excep- 
tion to,  nor  prosecute  error  from,  the  order  made  by  the 
court  for  him  to  appear  and  submit  to  examination,  as 
that  order  was  made  ex  parte  and  without  notice.  Clarke, 
therefore,  has  pursued  the  proper  practice  in  filing  a  mo- 
tion to  vacate  the  order  requiring  him  to  appear  for 
examination,  and  taking  an  exception  to  and  prosecuting 
error  from  the  order  of  the  court  overruling  his  motion 
to  vacate  the  order  for  examination.  (See  Palen  v.  Bush- 
nell,  68  Hun  [N.  Y.],  554.) 

2.  Is  the  order  made  by  the  district  court  overruling 
Clarke's  motion  to  vacate  the  order  for  his  appearance 
and  examination  an  appealable  order?  Section  581  of 
the  Code  of  Civil  Procedure  provides:  "An  order  affect- 
ing a  substantial  right  in  an  action,  when  such  order  in 
effect  determines  the  action  and  prevents  a  judgment, 
and  an  order  affecting  a  substantial  right  made  in  a 
special  proceeding,  or  upon  a  summary  application  in  an 
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action  after  judgment,  is  a  final  order  which  may  be  va- 
cated, modified,  or  reversed,  as  provided  in  this  title." 
The  order  under  consideration  was  made  in  a  special 
proceeding.  The  order  was  made  upon  a  summary  ap- 
plication in  an  action  after  judgment  therein.  The  re- 
maining inquiry,  then,  is,  did  the  order  affect  a  substan- 
tial right?  A  substantial  right  is  an  essential  legal 
right,  not  a  mere  technical  one.  The  object  of  this  pro- 
ceeding is  to  compel  the  defendant,  against  whom  a 
judgment  has  been  rendered,  to  make  a  disclosure  of  his 
private  affairs,  of  his  business,  of  his  property,  credits, 
and  of  his  business  relations  and  dealings  with  others. 
Section  7,  article  1,  of  the  constitution  of  this  state  pro- 
vides: "The  right  of  the  people  to  be  secure  in  their  per- 
sons, houses,  papers,  and  effects  agajnst  unreasonable 
searches  and  seizures  shall  not  be  violated,"  etc.  And 
it  seems  that  an  order  of  a  court  or  judge  compelling 
the  citizen  to  disclose  his  private  affairs,  to  make  an 
exemplification  of  his  credits  and  effects  and  papers,  and 
to  disclose  his  secret  business  relations  and  dealings  with 
others,  is,  on  the  face  of  it,  an  order  affecting  a  substan- 
tial right.  Since  the  citizen  is  guarantied  the  right  of  se- 
curity for  his  papers  and  effects  against  unreasonable 
searches  and  seizures,  he  has  the  right  to  keep  the  exist- 
ence of  these  papers  and  effects  secret  from  the  world,  un- 
less required  by  due  process  of  law  to  make  disclosures 
concerning  them.  But  the  requirement  of  the  law  that 
he  shall  make  disclosures  concerning  his  papers  and  ef- 
fects and  his  private  business  affects  his  substantial 
rights. 

Section  581  of  our  Code  seems  to  have  been  taken  from 
the  Code  of  Ohio,  but  we  have  not  been  able  to  find  any 
case  in  which  the  supreme  court  of  that  state  has  passed 
upon  the  question  under  consideration  here.  The  Code 
of  New  York  is  substantially  like  ours.  And  in  FrauctJi 
r.  Porter,  88  Hun  [N.  Y.],  325,  it  was  held  that  an  order 
directing  a  reference  to  ascertain  what  books  and  papers 
defendant  had  the  power  to  produce  for  inspection  affects 
a  substantial  right  and  is  reviewable. 
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In  Re  Slingerlandy  36  Hun  [N.  Y.],  575,  an  order  had 
been  issued  by  an  inferior  court  requiring  the  appellant 
to  appear  and  be  examined  as  to  certain  articles  of  per- 
sonal property  alleged  to  be  in  his  possession  belonging 
to  a«  estate  in  controversy  in  that  court.  The  order,  like 
the  one  here,  was  a  mere  order  to  appear  and  be  exam- 
ined. The  party  against  whom  the  order  was  made  ap- 
pealed therefrom  to  the  supreme  court,  and  the  point  was 
there  made  that  the  order  was  not  appealable.  The  court 
said:  "That  the  order  for  examination  affects  a  substan- 
tial right  can  hardly  be  doubted.  If  the  appellant  shows 
that  it  should  not  have  been  granted,  then  the  refusal  to 
set  it  aside  affects  a  substantial  right.  The  motion  to 
set  the  order  aside  is  not  analogous  to  a  motion  to  dismiss 
a  complaint  on  the  trial.  Here  an  order  of  the  court  has 
been  granted.  If  improperly,  it  should  not  stand.  To 
require  the  appellant  to  go  through  with  the  examina- 
tion and  then  appeal  would  be  to  deny  him  any  redress. 
He  claims  that  on  the  facts  shown  he  should  not  be  ex- 
amined. *  *  *  It  could  never  be  held  that,  under 
such  an  order,  the  party  must  submit  to  the  examination 
and  afterwards  appeal. '^ 

In  Lamonte  v.  Pierce^  34  Wis.,  483,  the  defendant  was 
ordered  to  appear  and  make  disclosure  in  proceedings 
supplemental  to  execution.  He  refused  to  appear  and 
the  court  attached  him  for  contempt.  After  he  was  ar- 
rested he  moved  the  court  to  set  aside  its  former  order. 
This  was  overruled  and  he  took  an  appeal  from  the  order 
of  the  court  overruling  his  motion.  The  court  said:  "It 
is  objected  that  the  order  appealed  from  is  not  appealable 
under  the  statute.  But  we  think  this  objection  clearly 
untenable.  The  order  belongs  to  the  second  class  of  ap- 
pealable orders  specified  in  section  ♦  ♦  ♦  being  a 
final  order  affecting  a  substantial  right  made  in  special 
proceedings,  or  upon  a  summary  application  in  an  action 
after  judgment.  *  *  *  It  is  said  that  the  order  ap- 
pealed from  is  not  final,  within  the  meaning  of  the  stat- 
ute, since  it  does  not  adjudge  the  defendant  guilty  of  a 
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contempt,  but  merely  refuses  to  set  aside  an  interlot'u- 
tory  order  previously  made.  But  it  is  very  obvious  that 
the  practical  effect  of  the  order  is  to  continue  in  force 
the  attachment,  and  that  the  defendant  is  liable  to  be 
punished  for  his  contempt  unless  he  can  purge  himself 
of  the  charge  on  the  hearing.  The  fact  that  further  pro- 
ceedings will  necessarily  be  taken  does  not  render  the 
order  which  was  made  any  the  less  final  and  conclusive 
upon  the  question  decided." 

Martin  v.  Windsor  Hotel  Co.j  70  N.  Y.,  101,  was  an  action 
on  account  for  professional  services.  The  court  made  an 
order  referring  the  case,  upon  an  affidavit  being  filed  that 
the  trial  involved  the  examination  of  an  account.  From 
this  order  Martin  appealed.  The  question  was  whether 
the  order  of  reference  was  an  appealable  order.  The 
court  of  appeals  decided  that  it  was,  saying:  "An  order 
of  reference  is  an  order  affecting  a  substantial  right,  as 
the  mode  of  trial  of  an  action,  whether  by  jury  or  by 
referee,  is  a  matter  of  substance,  and  such  an  order  is 
appealable,"  etc.  The  decision  of  the  court  was  based 
on  section  349  of  the  Code  of  New  York,  which  provides: 
"An  order  is  appealable  ♦  ♦  ♦  when  it  involves  the 
merits  of  the  action  or  some  part  thereof,  or  affects  a  sub- 
stantial right." 

In  Barber  v.  Briscoe^  23  Pac.  Rep.,  726,  the  supreme 
court  of  Montana  held:  "An  order  refusing  to  set  aside 
an  order  of  examination  of  a  judgment  debtor  in  proceed- 
ings supplementary  to  execution  is  appealable." 

A  statute  of  the  state  of  Oregon  provides:  "When  the 
governor  is  informed,  or  has  reason  to  believe,  that  any 
banking  institution  holds  funds  of  any  kind  which  have 
escheated  to  the  state,  he  shall  direct  the  proper  district 
attorney  to  file  a  bill  of  discovery,  with  proper  interroga- 
tories to  be  answered  by  such  bank."  The  state  of  Ore- 
gon filed  such  a  bill  against  the  Security  Savings  &  Trust 
Company,  alleging  that  the  trust  company  was  a  corpo- 
ration existing  under  the  laws  of  the  state  and  engaged 
in  banking  business,  and  had  been  for  some  years;  that 
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during  the  time  it  ha^  been  in  business  sundry  persons 
had  made  deposits  of  money  in  said  bank  and  died  intes- 
tate, without  heirs,  leaving  said  moneys  on  deposit  in  said 
bank;  that  these  sums  of  money  had  escheated  to  the 
state  of  Oregon;  that  in  order  to  recover  such  escheated 
property  it  was  necessary  to  bring  and  maintain  an  ac- 
tion at  law;  and  that  in  order  to  enable  the  state  to  do  so 
it  was  necessary  for  it  to  learn  from  the  trust  company 
the  names  of  such  depositors  and  the  amount  of  money 
deposited  by  each;  that  the  state  intended  and  proposed, 
as  directed  by  the  governor,  to  commence  an  action  at 
law  to  recover  the  said  deposits  which  had  escheated;  ' 
that  the  state  was  unable  to  bring  and  maintain  this  law 
action  without  full  discovery  from  the  bank.  The  prayer 
of  the  bill  was  for  an  order  of  the  court  directing  the 
bank  and  its  officers  to  appear  at  a  certain  time  and  place 
and  answer  under  oath  certain  interrogatories  set  out  in 
the  bill,  giving  the  names  of  such  persons  as  had  depos- 
ited money  in  the  bank  and  had  died  intestate,  without 
heirs,  and  the  amount  of  such  deposits.  The  trust  com- 
pany interposed  a  general  demurrer  to  this  bill,  which 
was  overruled,  and  thereupon  it  appealed  from  the  order 
overruling  the  said  demurrer  to  the  supreme  court  of  the 
state,  and  that  tribunal,  in  State  v.  Security  Savings  d 
Trust  Co.,  43  Pac.  Rep.  [Ore.],  162,  held  that  the  overrul- 
ing of  the  demurrer  to  the  bill  was  a  final  order  deter- 
mining the  rights  of  the  parties.  The  court  said:  "On 
this  appeal  two  questions  have  been  presented  for  con- 
sideration: First,  whether  the  order  overruling  the  de- 
fendant's demurrer  and  requiring  it  to  answer  the  in- 
formation and  interrogatories  as  prayed  for  in  the  bill 
is  an  appealable  order.  ♦  ♦  ♦  The  right  of  appeal  is 
purely  statutory,  and,  unless  the  order  from  which  the 
defendant's  appeal  is  taken  is  a  final  order,  judgment,  or 
decree  within  the  meaning  of  the  statute,  the  appeal,  of 
course,  cannot  be  entertained.  The  law,  as  we  under- 
stand it,  is  that  an  order  or  decree  is  final  for  the  purposes 
of  an  appeal  when  it  determines  the  rights  of  the  parties; 
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and  no  further  questions  can  arise  before  the  court  ren- 
dering it  except  such  as  are  necessary  to  be  determined  in 
carrying  it  into  effect.''  The  court  then  cites  Freeman, 
Judgments,  sec.  36,  and  St.  Jjouis^  I.  M.  &  H.  R.  Co.  v.  Smth- 
ern  Express  Co.,  108  U.  S.,  24,  and  continues  thus:  "Within 
this  principle  we  think  the  present  order  or  decree  is 
final.  The  suit  was  brought  for  the  sole  and  only  pur- 
pose of  obtaining  from  the  defendant  an  answer  under 
oath  to  the  several  interrogatories,  and  for  no  other  relief. 
The  information  is  a  pure  bill  of  discovery,  in  aid  of  a- 
contemplated  action  at  law,  asking  no  relief;  and  the 
only  litigated  question  in  the  case  is  the  right  of  the  in- 
formant to  the  discovery  sought.  When,  therefore,  the 
demurrer  was  overruled,  and  the  court  held  that  the 
plaintiff  was  entitled  to  the  relief  demanded,  and  ordered 
and  directed  the  defendant  to  answer  the  interrogatories, 
it  effectually  determined  all  the  issues  in  the  case,  and 
ended  the  controversy  between  the  parties  so  far  as  it 
could  do  so,  leaving  nothing  to  be  done  but  to  enforce  its 
determination  as  made.  No  subsequent  question  could 
arise  in  the  case  except  as  to  the  form  or  sufficiency  of 
the  defendant's  answers,  and  therefore,  in  our  opinion,  it 
was  a  final  order  or  de<*ree  within  the  meaning  of  the 
statute,  and  consequently  appealable;  otherwise  the  de- 
fendant would  be  without  remedy  by  an  appeal,  though 
it  should  be  admitted  that  the  order  complained  of  was 
in  violation  of  its  clear  legal  rights.  If,  as  contended  by 
the  plaintiff,  before  it  can  appeal  it  must  comply  with 
the  order  of  the  court,  and  answer  fully  the  information 
and  interrogatories,  an  appeal  would  be  a  vain  and  use- 
less proceeding,  for  the  sole  object  of  the  suit  would  have 
been  accomplished  and  the  defendant's  appeal  could 
avail  it  nothing." 

The  principle  upon  which  the  case  just  cited  rests  is 
the  principle  which  controls  the  question  under  consid- 
eration here.  The  object  of  chapter  2  of  the  Code  of  Civil 
Procedure,  being  sections  532  to  549,  both  inclusive,  of 
said  Code,  was  to  provide  a  remedy  in  aid  of  exec*ution. 


Vol.  49]  SEPTEMBER  TERM,  1896.  807 


Clarke  v.  Nebraska  Nat  Bank. 


The  object  of  the  proceeding  in  which  the  order  under 
consideration  was  made  was  to  compel  the  judgment 
debtor  to  answer  under  oath  as  to  his  property  and  ef- 
fects,— to  make  a  disclosure  for  the  benefit  of  the  judg- 
ment creditor,  in  order  that  the  latter  might  use  that  in- 
formation to  institute  a  creditor's  bill  or  garnishee  pro- 
cess. In  other  words,  the  design  of  the  statute  was  that 
this  provisional  remedy,  this  proceeding  in  aid  of  execu- 
tion, should  take  the  place  of  the  old  bill  of  discovery. 
It  must  be  borne  in  mind  that  we  are  not  discussing  the 
validity  of  this  chapter  2  of  the  Code  of  Civil  Procedure, 
nor  must  anything  said  here  be  taken  as  an  intimation 
of  an  opinion  upon  our  part  that  the  courts,  by  virtue  of 
the  provisions  of  this  statute,  may  not  compel  a  judgment 
debtor  to  make  full  and  complete  disclosures  of  all  his 
property  and  effects.  But  what  we  do  decide  is  that  a 
legal  order  which  requires  a  debtor  to  make  such  a  dis- 
closure affects  a  substantial  right  of  such  debtor.  The 
question  is  not  whether  the  citizen  may  be  lawfully  com- 
pelled to  make  a  disclosure  of  his  private  affairs  and  of 
his  property  and  effects,  but  does  an  order  compelling 
him  to  do  this  affect  his  substantial  legal  rights?  If  it 
does,  the  order  is  appealable.  Neither  the  answer  the 
party  summoned  in  a  special  proceeding  after  judgment 
may  make,  nor  what  order  the  judge  or  court  summoning 
him  may  make,  can  be  taken  into  consideration  in  deter- 
mining the  legal  question  whether  the  order  for  him  to 
appear  and  be  examined  is  appealable.  The  order  made 
by  the  district  court  in  this  case  was  an  order  affecting 
a  substantial  right,  and,  therefore,  an  appealable  order, 
and  the  motion  to  dismiss  the  proceeding  in  error  is  over- 
ruled. 

Motion  overruled. 

Ryan,  C,  dissenting. 

I  cannot  concur  in  the  opinion  herein  filed,  and  the 
grounds  of  my  dissent  are  as  follows:  The  Nebraska 
National  Bank  obtained  a  judgment  against  Henry  T. 
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Clarke  in  the  district  court  of  Douglas  county.  After  the 
return  of  one  execution  nulla  bonCy  and  while  an  alias 
execution  was  in  the  hands  of  the  sheriff,  an  order  wa^ 
made  by  said  court  directing  that  Henry  T.  Clarke  and 
certain  of  his  debtors  appear  before  the  court  at  a  date 
specified  and  submit  to  an  examination  with  reference 
to  his  property  subject  to  execution  which  it  was  al- 
leged by  affidavit  the  said  Clarke  was  unjustly  re- 
fusing to  apply  to  the  satisfaction  of  such  judgment. 
Thereupon  Henry  T.  Clarke  filed  his  motion  to  set  aside 
said  order  on  the  following  grounds:  "First,  the  affi- 
davit upon  which  the  order  was  made  was  insufficient 
in  law  to  justify  the  court  in  making  the  order;  second, 
the  said  affidavit  was  insufficient  in  manner  and  form  to 
confer  jurisdiction  upon  the  court  to  make  such  order." 
This  motion  was  overruled,  and  upon  application  the 
penal  sum  and  conditions  of  a  supersedeas  bond  were 
fixed  by  the  district  court.  This  bond  was  given  and 
approved  and  this  case  was  docketed  in  this  court  as  a 
proceeding  in  error  upon  a  petition  in  error  which  pre- 
sented for  review  the  same  grounds  as  the  motion  above 
recited.  Afterward,  on  due  notice,  there  was  presented 
by  the  defendant  in  error  a  motion  to  dismiss  the  proceed- 
ings in  this  court  for  the  reason  that  the  order  sought 
to  be  reviewed  was  not  final  in  its  nature.  Section  581 
of  the  Code  of  Civil  Procedure  is  in  this  language:  "An 
order  affecting  a  substantial  right  in  an  action,  wlien 
such  order  in  effect  determines  the  action  and  ijrevents 
a  judgment,  and  an  order  affecting  a  substantial  rijjht 
made  in  a  special  proceeding  or  upon  a  summary  appli- 
cation in  an  action  after  judgment,  is  a  final  order  which 
may  be  vacated,  modified,  or  reversed,  as  provided  in  this 
title."  Plaintiff  in  error  insists  that  the  order  whereby 
the  district  court  refused  to  set  aside  the  order  for  the 
examination  of  Henry  T.  Clarke  was  an  order  affecting  a 
substantial  right  under  the  conditions  provided  in  the 
above  quoted  section  and  that,  therefore,  the  present  mo- 
tion should  be  overruled.     This  motion  must,  therefore, 
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be  decided  by  determining  whetlier  op  not  the  order 
sought  to  be  reviewed  was  one  affecting  a  substantial 
right.  To  aid  us  in  reaching  a  conclusion  on  this  point 
there  have  been  submitted  several  adjudicated  cases 
which  I  shall  now  consider. 

The  first  case  cited  is  Barber  v.  Briscoe^  9  Mont.,  341,  in 
which  the  third  paragraph  of  the  syllabus  is  in  this  lan- 
guage: "An  order  denying  a  motion  to  set  aside  an  order 
for  an  examination  of  a  judgment  debtor  upon  proceed- 
ings supplementary  to  execution  is  an  appealable  order." 
An  examination  of  the  facts,  however,  in  this  case  dis- 
closes that  when  the  order  was  made  there  was  not  in  ex- 
istence a  judgment  and  that  the  motion  was  based  on  this 
fact  as  showing  that  the  district  court  had  no  jurisdiction 
to  enter  the  order  complained  of.  There  was  no  discussion 
of  the  question  as  to  whether  or  not  there  had  been  an 
order  affecting  a  substantial  right.  The  case  of  'National 
Bank  of  Westminster  v.  Bums^  13  S.  E.  Rep.  [N.  Car.],  871, 
cited  by  the  plaintiff  in  error,  did  not  involve  the  de- 
termination of  what  is  implied  by  the  words  "affecting  a 
substantial  right,''  hence  it  does  not  aid  us  in  this  inves- 
tigation. In  Rohens  v.  Sweet,  48  Hun  [N.  Y.],  436,  it  had 
been  shown  that  the  judgment  sought  to  be  enforced  by 
proceedings  supplemental  to  execution  had  been  dis- 
charged before  such  proceedings  had  been  instituted,  but 
the  county  court  had  permitted  this  discharge  to  be  im- 
peached as  fraudulent.  This  the  supreme  court  held 
could  not  properly  be  done,  and  that,  therefore,  the  order 
denying  the  motion  to  dismiss  the  supplementary  pro- 
ceedings should  have  been  sustained.  In  this  view  it 
was  accordingly  held  that  the  order  complained  of  was 
appealable,  as  it  affected  a  substantial  right.  In  Palen 
V.  Bushn^lly  68  Hun  [N.  Y.],  554,  it  was  merely  held  that 
an  appeal  would  not  lie  from  an  order  for  the  examina- 
tion of  a  judgment  defendant  made  by  a  judge,  but  it 
was  said  that  an  appeal  would  lie  from  a  ruling  denying 
a  motion  to  set  aside  such  an  order.  What  is  properly 
implied  by  the  words  "affecting  a  substantial  right''  was 
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not  involved  or  discussed.  In  Francis  v.  Porter^  88  Hun 
[X.  Y.],  325,  the  order  appealed  from  was  one  directing 
a  reference  to  take  proofs  of  what  books  and  papers  the 
defendant  had  power  to  produce  for  inspection  and  au- 
thorizing his  cross-examination  by  plaintiff,  and  it  was 
held  that  as  the  application  for  a  discovery  had  been 
overruled  there  was  no  i)ower  to  order  a  reference.  In 
Lamonte  v.  Pierce,  34  Wis.,  483,  the  refusal  of  the  court  to 
set  aside  a  previous  order  granting  an  attachment  against 
defendant  as  for  contempt  for  refusing  to  appear  in  pro- 
ceedings supplemental  to  a  judgment,  was  held  appeala- 
ble. There  could  be  no  question  that  this  affected  a  sub- 
stantial right,  but  the  mere  fact  that  this  contempt  was 
with  reference  to  the  supplemental  proceedings,  in  no 
way  aids  us  in  our  present  inquiry.  These  are  all  the 
cases  cited  by  the  plaintiff  in  error.  We  also  refer  to 
language  of  Reese,  J.,  in  Hollingsivorth  v.  Fitzgerald^  16 
Neb.,  496. 

By  the  defendant  in  error  in  support  of  its  motion  to 
dismiss  there  were  cited  Bruce  r.  Crahtree,  21  S.  E.  Rep.  [N. 
Car.],  194,  MilUken  v.  Thompson,  54  Jones  &  S.  [N.  Y.],  393, 
and  Jogce  r.  Holhrook,  2  Hil.  [N.  Y.],  94.  In  the  first  of 
these  three  cited  cases  the  supreme  court  of  North  Caro- 
lina held  that  an  appeal  would  not  lie  from  an  order  of 
the  nature  of  that  sought  to  be  reviewed  in  this  case;  in 
the  second  the  same  ruling  was  made,  and  in  the  third 
it  was  held  that  from  an  order  refusing  to  permit  the  ex- 
amination of  a  judgment  defendant  an  appeal  could  not 
be  taken.  In  no  case  which  has  been  brought  to  my 
notice,  or  that  I  have  been  able  to  find,  has  it  been  held 
that  a  mere  order  requiring  a  judgment  defendant  to 
submit  to  an  examination  touching  the  condition  of  hia 
property  was  an  order  affecting  a  substantial  right.  It 
is  argued  that  if  Mr.  Clarke  is  compelled  to  show  the  con- 
dition of  his  property  the  harm  will  have  been  accom- 
plished and  an  appeal  thereafter  will  afford  him  no  pro- 
tection. We  have  not  been  informed  what  matter  of 
importance  it  is  necessary  should  be  withheld  from  pub- 
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licity,  and  until  it  is  so  shown,  the  probable  sacrifice  of  a 
substantial  right  must  rest  wholly  upon  conjecture.  In 
my  opinion  the  motion  to  dismiss  should  therefore  be  sus- 
tained. 


HORVAL,  J. 

I  concur  in  the  opinion  of  Ryan,  G. 
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jEtna  Insurance  Company  v.  W.  A.  Simmons. 

Filed  December  2, 1896.    No.  6880. 

1.  Instructions:  Review:  Assignments  of  Error.  Where  it  is  as-  ^  ^1^1 
signed  for  error  that  the  district  court  gave  or  refused  to  give  cer- 
tain  specified  instructions,  if  an  examination  discloses  that  the 
court  did  not  err  in  giving  or  refusing  to  give  all  of  the  instruc- 
tions named  the  assignment  will  be  overruled. 

2. :  :  .    An  assignment  that  a  verdict  is  "contrary 

to  the  instructions  of  the  court"  will  be  overruled  if  it  appears 
that  the  verdict  is  in  accordance  with  any  one  of  the  instructions. 

8.  Assignments  of  Error:  Briefs:  Practice.  The  rule  of  practice  of 
this  court  requires  a  litigant  who  brings  a  judgment  here  for 
review  on  error  to  specifically  state  in  his  petition  in  error  of 
what  action  or  omission  of  the  court  he  complains;  and  in  his 
brief,~in  addition  to  a  concise  statement  of  the  facts  of  the  case, — 
under  appropriate  headings,  to  allege  what  particular  thing  the 
district  court  did,  or  refused  to  do,  which  it  is  claimed  was  error« 
collating  under  such  headings  the  arguments  and  citing  the  au- 
thorities which  he  deems  sustain  his  contention. 

4.  Beview:  Assignments  of  Error.  Only  the  actions  or  omissions  of 
a  district  court  which  are  so  specifically  assigned,  both  in  the 
petition  in  error  and  in  the  brief  filed  here,  can  be  considered. 

6. :  Records:  Errors:  Briefs.    Every  Judgment  brought  to  this 

court  for  review  comes  surrounded  with  the  presumption  of  cor- 
rectness, and  this  court  will  not  search  a  record  for  the  purpose 
of  ascertaining  if  it  contains  error.  The  burden  is  upon  the  party 
complaining  of  the  action  of  the  district  court  to  specifically  point 
out  what  is  complained  of  and  show  that  it  was  probably  preju- 
dicially erroneous. 

6.  Insurance:  Value  of  Insured  Property.  In  a  suit  upon  an  insur- 
ance policy  to  recover  the  value  of  insured  real  estate  wholly  de- 
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stroyed  by  fire,  the  sum  for  which  said  property  is  insured  is  con- 
clusive evidence  of  its  value.    (Compiled  Statutes,  ch.  43,  sec.  43.) 

7.  Beview:    Harmless  Error:  Inconsistency  Between  Verdict  and 

Finding.  Insurance  was  written  upon  personal  property  to  the 
amount  of  $1,150.  In  a  suit  upon  the  policy  the  jury  returned  a 
general  verdict  in  favor  of  the  assured  for  $800,  and  a  special  find- 
ing that  the  value  of  the  property  was  $1,600.  Judgment  was  ren- 
dered on  the  general  verdict.  Held,  That  the  inconsistency  between 
the  general  and  special  verdicts  was  not  one  of  which  the  insurer 
could  complain. 

8.  Insurance:  Waiver  of  Proofs  of  Loss.    An  insurance  policy  con- 

tained a  provision  that  in  case  of  a  fire  the  insured,  within  sixty 
days  thereafter,  should  furnish  to  the  insurer  proofs  of  loss.  After 
being  notified  of  the  loss  the  insurer's  adjuster  went  to  the  farm 
of  the  assured,  examined  and  inquired  into  the  loss,  cause  of  the 
fire,  etc.  The  assured  submitted  to  the  adjuster  a  written  memo- 
randum of  the  items  of  property  destroyed  and  their  value.  Some 
negotiations  took  place  between  the  adjuster  and  the  assured, 
which  resulted  in  the  adjuster  otfering  the  assured  $900  in  full 
settlement  of  the  loss.  In  a  suit  upon  the  policy  the  insurer  inter- 
posed a  defense  that  the  policy  had  been  procured  by  fraud  and 
was  void  from  its  inception.  Held,  (1)  That  the  conduct  of  the 
insurance  company  after  being  advised  of  the  loss  Justified  the 
finding  of  the  Jury  that  it  had  refused  to  pay  the  loss  and  waived 
the  furnishing  of  proofs  thereof;  (2)  that  the  insurance  company 
waived  the  proofs  of  loss  required  by  the  policy  by  defending  the 
action  on  the  grounds  that  the  policy  had  never  been  in  force. 


i.  — :  Waiver  of  Arbitration.  An  insurance  company  by  deny- 
ing its  liability  on  the  ground  of  a  forfeiture  of  the  policy,  by 
reason  of  a  breach  of  warranty  of  the  insured,  waives  whatever 
right  it  may  have  had  to  insist  upon  arbitration  as  a  means  of 
determining  the  amount  of  the  loss.  Home  Fire  /iw.  Co.  c,  Kennedy, 
47  Neb.,  138.  followed. 

10. :  Loss:  Examination  of  Insured:  Validity  of  Require- 
ment: Time  -\nd  Place.  A  fire  insurance  policy  contained  the  fol- 
lowing clause:  "The  insured,  as  often  as  required,  shall  exhibit  to 
any  person  designated  by  this  company  all  that  remains  of  any 
property  herein  described,  and  submit  to  examinations,  under  oath, 
by  any  person  named  by  this  company,  and  subscribe  the  same,  and 
as  often  as  required  shall  produce  for  examination  all  books  of  ac- 
count, bills,  etc.,  *  *  *  at  such  reasonable  place  as  may  be  des- 
ignated by  this  company  or  its  representative,"  etc.  A  suit  upon 
the  policy  was  defended  upon  the  ground  that  the  insured  had  re- 
fused to  submit  to  an  examination  under  oath.  Held,  (1)  Whether 
the  refusal  of  the  insured  to  submit  to  an  examination,  under  oath, 
at  the  request  of  the  insurer  constituted  a  defense  to  the  action  not 
decided;  (2)  that  a  fair  construction  of  the  clause  only  required  the 
assure^  to  submit  to  an  examination  at  such  reasonable  time  and 
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place  as  might  be  designated  by  the  company  or  its  representative; 

(3)  that  for  such  refusal  of  the  insured  to  constitute  a  defense  to 
the  action  it  was  incumbent  upon  the  insurance  company  to  fix  a 
time  and  place,  and  to  designate  some  person  authorized  by  law  to 
administer  oaths,  before  whom  such  examination  could  be  had; 

(4)  that  the  time  fixed  for  such  an  examination  must  have  been 
within  a  reasonable  date  after  notice  of  the  fire;  the  place  of  ex- 
amination must  have  been  a  reasonably  convenient  one  within  the 
county  where  the  assured  resided. 

Hi  :  Wabraitties  in  Application:  Construction:  False  State- 

ments: Pleading  and  Proof.  An  insured  made  application  in 
writing  for  insurance  on  certain  buildings  and  personal  property 
on  his  farm,  in  which  he  valued  his  dwelling  at  $700,  his  bam  at 
$500,  his  milk  house  at  $100,  his  household  furniture  at  $500,  butter 
and  cheese  apparatus  and  stock  at  $600.  and  hay  and  grain  at  $500. 
The  application  also  contained  the  following:  "Q.  State  the  actual 
amount  paid  for  the  land.  A.  Sixteen  hundred  dollars.  Q.  State 
terms  of  sale.  A.  Cash."  The  application  also  recited:  "The 
said  applicant  hereby  warrants,  covenants,  and  agrees  •  •  • 
that  the  foregoing  Is  a  full.  Just,  and  true  exposition  of  all  the 
facts  and  circumstances,  condition,  situation,  and  value  of  and 
title  to  the  property  to  be  insured,  and  is  offered  as  a  basis  of  the 
insurance  requested,  and  is  made  a  special  warranty,  the  same  as 
if  written  on  the  face  of  the  policy."  The  application  was  made  a 
part  of  the  policy  Issued,  and  the  latter  contained  this  clause: 
"This  entire  policy  shall  be  void  if  the  assured  has  concealed  or 
misrepresented,  in  writing  or  otherwise,  any  material  fact  or  cir- 
cumstance concerning  this  insurance  or  the  subject  thereof."  A  suit 
on  the  policy  was  defended  on  the  grounds  (a)  that  the  statements 
of  the  assured  in  the  application  were  warranties;  (b)  that  the 
valuation  placed  by  the  assured  on  the  Insured  property  and  his 
answers  that  he  had  paid  sixteen  hundred  dollars  cash  for  his  land 
were  false.  Held,  (1)  That  the  application  and  the  policy  should 
be  construed  together;  (2)  that  the  statements  and  answers  made 
were  representations,  and  not  warranties;  (3)  that  In  order  for 
such  representations  to  constitute  a  defense  to  the  action  It  was  In- 
cumbent upon  the  Insurance  company  to  plead  and  prove  that  the 
statements  and  answers  were  made  as  written  In  the  application; 
that  they  were  false;  that  they  were  false  In  some  particular  ma- 
terial to  the  insurance  risk;  and  that  the  Insurance  company  relied 
and  acted  upon  such  statements. 

12. :  Warranty.    A  warranty,  in  insurance  law,  is  the  assertion 

by  the  assured  of  some  fact  on  the  literal  truth  of  which  the 
validity  of  the  policy  depends,  without  regard  to  the  materiality  of 
such  fact  or  the  motive  which  prompted  the  assertion. 

18. :   Representation.    A  representation.  In  Insurance  law,  is 

also  the  assertion  by  the  Insured  of  some  fact,  but  the  validity  of 
the  policy  does  not  depend  upon  the  literal  truth  of  the  assertion. 
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14. : :  Wakranty.  Whether  an  assertion  made  by  the  in- 
sured of  the  existence  of  a  fact  is  a  warranty  or  representation  Is 
a  question  of  law. 

15.  :  :  .    If  a  doubt  exists  as  to  whether  a  statement 

made  is  a  warranty  or  representation,  it  will  be  h€ld  a  representa- 
tion. 

16.  :  Warranties.  Warranties  are  not  to  be  created  nor  ex- 
tended by  construction. 

17. :  :  Representationb:  Ck)X8TRUCTioN.    In  construing  a 

contract,  for  the  purpose  of  determining  whether  the  statements 
made  therein  were  Intended  by  the  parties  thereto  to  be  warranties 
or  representations,  the  court  will  take  into  consideration  the  situa- 
tion of  the  parties,  the  subject-matter,  and  the  language  employed, 
and  will  construe  a  statement  made  to  be  a  warranty  only  when 
it  clearly  appears  that  such  was.  the  intention  of  the  contractinii: 
parties;  that  the  mind  of  each  party  consciously  intended  and 
consented  that  such  should  be  the  interpretation  of  his  statements. 

Error  from  the  district  court  of  Dawes  county.  Tried 
below  before  Kinkaid,  J. 

Sjihrster  O.  Williams  and  Oeorgc  T.  H.  Babvock,  for 
plaintiff  in  error. 

C\  H.  Bane  and  D.  B.  JenckeSy  contra. 

Ragan,  C. 

This  is  a  suit  on  a  fire  insurance  policy  brought  in  the 
district  court  of  Dawes  county  by  W.  A.  Simmons 
against  the  ^Etna  Insurance  Ck)mpany,  hereinafter  called 
the  "insurance  company."  Simmons  had  a  verdict  and 
judgment.  The  insurance  company  prosecutes  a  peti- 
tion in  error. 

1.  The  insurance  company  in  the  motion  filed  by  it 
for  a  new  trial  assigned  among  others  the  following 
grounds:  "The  verdict  is  contrarj'^  to  the  instructions 
given  by  the  court  on  its  own  motion.  The  court  erred 
in  refusing  to  give  the  instructions  asked  for  by  the  de- 
fendant. The  court  erred  in  refusing  to  give  the  third, 
eighth,  eleventh,  thirteenth,  fourteenth,  sixteenth,  seven- 
teenth, nineteenth,  and  twenty-first  instructions  asked  for 
by  defendant.     The  court  erred  in  giving  the  fifth,  sixth, 
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seventh,  twelfth,  and  sixteenth  instructions  asked  for  by 
defendant."  We  have  examined  the  instructions  given 
and  refused,  and  ascertained  that  the  district  court  did 
not  err  in  giving  all  the  instructions  given,  nor  in  re- 
fusing to  give  all  the  instructions  refused,  nor  is  the  ver- 
dict contrary  to  all  the  instructions  given  by  the  court 
on  its  own  motion.  We  cannot,  therefore,  further  con- 
sider the  assignments  in  the  petition  in  error  directed  to 
the  action  of  the  court  in  giving  and  refusing  to  give  cer- 
tain instructions,  nor  to  the  assignment  that  the  verdict 
is  contrary  to  the  instructions  given  by  the  court  upon 
its  own  motion. 

2.  Counsel  for  plaintiff  in  error  content  themselves 
with  a  somewhat  lengthy  and  desultory  argument  upon 
certain  branches  of  insurance  law,  and  then  say:  "The 
other  errors  referred  to  appear  seruitim  upon  the  record 
at  pages  1,  5,  6,  7,  10,  11,  12,  14,  21,  27,  33,  34,  48,  49,  52, 
53,  59,  66,  90, 102, 108, 109, 116,  119, 124, 135,  and  137.  A 
reference  to  the  record  we  think  a  sufficient  presentation 
of  these  various  assignments,  to  which  we  ask  the  atten- 
tion of  the  court  without  further  argument."  The  rule 
of  practice  in  this  court  is  a  very  simple  one.  It  requires 
of  a  litigant  who  brings  a  judgment  of  a  district  court 
here  for  review  on  error  to  specifically  state  in  his  peti- 
tion in  error  of  what  action  or  omission  of  the  district 
court  he  complains;  and  the  brief  filed  should, — in  addi- 
tion to  a  concise  statement  of  the  facts  of  the  case, — 
under  appropriate  headings,  allege  what  particular  thing 
the  district  court  did,  or  refused  to  do,  which  the  litigant 
claims  was  erroneous;  and  collated  under  such  headings 
the  litigant  should  state  such  arguments  and  cite  such 
authorities  as  he  deems  sustain  his  contentions.  Every 
judgment  brought  to  this  court  for  review  comes  sur- 
rounded with  the  presumption  of  correctness.  It  is  not 
the  duty  of  this  court  to  search  through  a  record  for  the 
purpose  of  ascertaining  if  it  can  find  something  which 
the  court  below  did,  or  omitted  to  do,  which  is  error; 
but  the  burden  is  upon  the  party  complaining  of  the  ac- 
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tion  of  the  nisi  prius  court  to  specifically  point  out  the 
alleged  act  complained  of  and  show  that  it  was  probably 
prejudicially  erroneous.  Only  the  actions  or  omissions 
of  the  district  court  which  are  so  specifically  assigned, 
both  in  the  petition  in  error  and  in  the  brief  filed  here, 
can  be  considered.  There  remain,  then,  in  this  case  to  be 
considered  only  two  questions,  namely:  Is  the  finding  of 
the  jury  supported  by  sufficient  evidence?  Is  the  judg- 
ment rendered  the  one  that  should  have  been  pronounced 
under  the  evidence  in  the  case  and  the  law  applicable 
thereto? 

3.  Is  the  value  fixed  by  the  jury  on  the  property  de- 
stroyed by  fire  sustained  by  sufficient  evidence?  The 
policy  in  suit  covered  both  real  and  personal  property. 
The  real  property  consisted  of  a  frame  dwelling  and 
additions  thereto  insured  for  $500,  a  barn  insured  for 
1300,  and  a  milk  house  insured  for  f50.  The  general 
verdict  of  the  jury  fixed  the  value  of  these  buildings  at 
the  time  of  their  destruction  at  |850.  The  undisputed 
evidence  is  that  these  buildings  were  totally  destroyed. 
Now,  section  43,  chapter  43,  Compiled  Statutes,  provides: 
"Whenever  any  policy  of  insurance  shall  be  written  to 
insure  any  real  property  in  this  state  against  loss  by 
fire,  ♦  ♦  ♦  and  the  property  insured  shall  be  wholly 
destroyed  without  criminal  fault  on  the  part  of  the  in- 
sured or  his  assigns,  the  amount  of  insurance  written  in 
such  policy  shall  be  taken  conclusively  to  be  the  true 
value  of  the  property  insured,  and  the  true  amount  of 
loss  and  measure  of  damages.'^  Under  the  issues  of  the 
case  the  verdict  of  the  jury  includes  a  finding  that  the 
destruction  of  the  property  by  fire  was  without  criminal 
fault  on  the  part  of  the  insured  or  his  assigns.  In  Home 
Fire  Ins.  Co.  r.  Bean,  42  Neb.,  537,  it  was  ruled:  "Where 
real  property  is  wholly  destroyed  by  fire,  any  provision 
of  a  policy  of  insurance  covering  such  property  which  in 
any  manner  attempts  to  limit  the  amount  of  the  loss  to 
less  than  the  sum  written  in  the  policy  is  in  conflict  with 
the  statutory  rule,  invalid,  and  will  not  be  enforced.'' 
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To  the  same  effect  see  Oerman  Ins.  Co.  v.  Penrodj  35  Neb., 
273;  Gennan  Ins.  Co.  v.  Eddy^  36  Neb.,  461;  Insurance  Co. 
of  Xorth  America  v.  Bachler^  44  Neb.,  550.  The  coDtract 
in  evidence,  upon  which  this  suit  is  based,  the  statute 
quoted  above,  and  the  authorities  just  cited  conclusively 
establish  the  correctness  of  the  finding  of  the  jury  as  to 
the  value  of  the  buildings  destroyed. 

4.  By  the  policy  in  suit  Simmons  was  insured  against 
loss  or  damage  by  fire  upon  hay  and  grain,  in  barns  or  in 
stacks,  to  the  amount  of  |300;  household  and  kitchen 
furniture,  both  useful  and  ornamental,  f500;  butter  and 
cheese  apparatus  and  stock  on  hand  in  milk  house,  |350, 
or  a  total  insurance  of  |1,150  on  personal  property.  The 
jury  by  its  general  verdict  found  the  value  of  the  insured 
personal  property  destroyed  to  be  fSOO.  Simmons  tes- 
tified that  at  the  time  of  the  fire  the  butter  and  cheese 
apparatus  and  butter  and  cheese  insured  were  in  the 
milk  house  on  his  farm  and  were  totally  destroyed;  that 
the  value  of  the  butter  and  cheese  apparatus  was  |650; 
that  there  were  on  hand  in  the  milk  house  at  the  time 
of  the  fire  300  pounds  of  butter,  worth  25  cents  per  pound, 
or  f75,  which  was  also  destroyed;  that  there  were  de- 
stroyed 45  tons  of  hay,  worth  $5  a  ton,  |225;  500  bushels 
of  wheat  in  the  stack,  worth  55  cents  per  bushel,  $275. 
His  attention  was  next  challenged  to  the  articles  of 
household  and  kitchen  furniture  destroyed  by  fire,  and 
he  was  compelled,  at  great  length,  to  enumerate  the  nu- 
merous articles  and  their  value.  Among  the  articles 
and  their  value  which  he  testified  were  destroyed  were 
the  following:  A  cook  stove,  f25;  cooking  utensils,  |30; 
two  bedsteads,  |14;  two  bedsprings,  $5;  two  mattresses, 
flO;  two  feather  beds,  |20;  bedding,  such  as  quilts,  etc., 
|20;  forty  yards  of  carpet,  flO;  one  "catskin"  overcoat, 
|28;  two  suits  of  clothes,  |60;  a  miscellaneous  lot  of 
underwear,  |15;  boys'  clothes  and  underclothing,  |12; 
eight  woolen  dresses  belonging  to  his  wife,  |80;  a  lady's 
coat,  $24;  his  wife's  underclothing,  shoes,  hats,  shawls, 
|50;  twenty  or  thirty  books,  fl5;  sewing  machine,  $28; 
56 
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three  or  four  mirrors,  f 5;  a  number  of  pictures  in  frames, 
$2;  set  of  silverware,  |50;  silver  knives,  forks,  etc.,  |25; 
a  hotel  outfit  of  china,  tableware,  cups,  saucers,  etc., 
fl50  to  |200;  potatoes  on  hand,  |2.50;  four  hundred 
pounds  salted  pork,  f40;  twenty  gallons  fruits  and  jel- 
lies, $50;  cupboard,  |10;  center  table,  f5;  a  bureau  filled 
with  underclothing,  etc.,  f30;  a  commode,  wash  bowl, 
and  pitcher,  $6;  fourteen  chairs,  $7;  a  clock,  |7;  a 
watch,  |10,— making  a  total  of  |2,096.  It  will  thus  be 
seen  that  the  finding  of  the  jury  that  the  value  of  the 
personal  property  destroyed  was  |800  does  not  lack  evi- 
dence to  support  it  To  be  sure,  the  evidence  was  con- 
flicting as  to  the  value  of  some  of  this  property,  but  the 
weight  of  evidence  was  for  the  jury.  They  saw  the  wit- 
nesses. They  heard  them  testify.  They  have  considered 
the  testimony  and  have  reached  a  conclusion;  and  since 
there  is  in  the  record  evidence  to  support  this  conclusion, 
we  are  not  at  liberty  to  disturb  it. 

5.  The  jury,  at  the  request  of  the  insurance  company, 
returned  special  findings  as  well  as  a  general  verdict, 
and  it  is  said  that  the  two  are  inconsistent.  By  their 
special  findings  the  jury  said  that  the  value  of  the  butter 
and  cheese  apparatus  and  stock  at  the  time  of  the  fire 
was  $300;  that  the  value  of  the  household  and  kitchen 
furniture  destroyed  was  $900;  that  the  value  of  the  hay 
and  grain  destroyed  by  the  fire  was  |400,  or  a  total  of 
$1,600.  But  this  is  not  an  inconsistency  of  which  the 
insurance  company  can  complain.  It  was  not  preju- 
diced by  it.  Since  the  general  verdict  fixed  the  value  of 
the  personal  property  at  $800  and  a  judgment  was  ren- 
dered against  it  for  that  amount,  it  has  no  cause  of  com- 
plaint because  the  special  finding  of  the  jury  fixed  the 
value  of  this  same  property  at  $1,600. 

6.  It  is  also  said  that  the  value  placed  upon  the  per- 
sonal property  by  the  special  findings  of  the  jury  has 
no  support  in  the  evidence.  This  argument  is  untenable. 
We  conclude,  therefore,  that  the  general  verdict  of  the 
jury,  on  which  the  judgment  complained  of  was  ren- 
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dered,  is  supported  by  sufficient  evidence  so  far  as  the 
same  relates  to  the  value  of  the  insured  personal  prop- 
erty destroyed. 

7.  The  policy  in  suit  provided  that  the  insured  within 
sixty  days  after  the  occurrence  of  a  fire  should  furnish  to 
the  insurance  company  proofs  of  loss.  The  insured  neg- 
lected to  furnish  the  proofs  of  loss  within  sixty  days  after 
the  fire,  and  it  is  now  insisted  that  for  this  reason  the 
judgment  is  erroneous.  One  of  the  issues  made  by  the 
pleadings  and  litigated  on  the  trial  was  whether  the  in- 
insurance  company  had  waived  formal  proofs  of  loss,  and 
the  jury  found  that  it  had.  The  evidence  tends  to  show 
that  the  fire  occuiTed  on  the  8th  day  of  November,  1892; 
that  the  insured  at  once  gave  notice  of  this  to  the  in- 
surance company,  and  that-  within  a  few  days  thereafter 
the  adjuster  of  the  company  came  to  the  farm  of  the  as- 
sured, examined  and  inquired  into  the  loss,  the  cause  of 
the  fire,  etc.;  that  the  assured  stated  to  the  adjuster  the 
particulars  of  the  fire,  submitted  to  him  a  written  memo- 
randum of  the  items  of  property  destroyed,  and  their 
value.  Some  conversations  and  negotiations  took  place 
between  the  adjuster  and  the  assured,  which  resulted  in 
the  adjuster  finally  oflFering  the  assured  f 900  in  full  set- 
tlement of  the  loss.  This  offer  was  declined  by  the  as- 
sured, whereupon  the  adjuster  departed.  We  think  the 
conduct  of  the  adjuster  justified  the  conclusion  of  the 
jury  that  the  insurance  company  had  refused  to  pay  the 
loss.  In  Home  Fire  Ins.  Co.  v.  Hammang,  44  Neb.,  566,  it 
was  held  that  an  insurance  company  had  waived  proof  of 
loss  because  its  adjusting  agent,  with  a  knowledge  of  the 
fire,  went  upon  the  ground,  examined  into  the  circum- 
stances, took  possession  of  books  and  invoices  of  the  in- 
sured, and  with  his  help  made  an  estimate  of  the  amount 
of  the  loss.  But  the  insurance  company  defends  this  ac- 
tion upon  the  ground,  as  we  shall  presently  see,  that  the 
policy  was  void  from  its  inception.  If  this  was  a  fact, 
then  there  was  no  necessity  for  proofs  of  loss.  In  Dwell- 
ing-Houae  Ins.  Co.  v.  Brewster j  43  Neb.,  528,  it  was  held 
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that  proofs  of  loss  required  by  a  condition  of  an  insurance 
policy  are  waived  when  the  insurance  company  denies 
any  liability  for  the  loss  on  the  ground  that  the  policy 
was  not  in  force  at  the  date  of  the  loss.  (See,  also,  Ger- 
man  Ins.  Co.  v.  KHney  44  Neb.,  395;  Rochester  Loan  £  Bank- 
ing Co.  V.  Libert !/  Ins.  Co.j  4:i  Neb.,  537;  Honie  Fire  Ins.  Co. 
V.  Hamnmngy  44  Neb.,  566.)  We  reach  the  conclusion, 
therefore,  that  the  failure  of  the  insured  to  furnish 
formal  proofs  of  loss  to  the  insurance  company  within 
sixty  days  after  the  fire  afforded  the  insurance  company 
in  this  case  no  defense  to  this  action. 

8.  The  policy  in  suit  also  provided  that  in  case  of  a 
disagreement  between  the  insured  and  the  insurer  as  to 
the  amount  of  loss  or  damage  occasioned  to  the  insured 
property  by  fire  the  amount  of  such  loss  should  be 
determined  by  arbitration.  It  is  now  said  that  the 
insured  refused  to  submit  the  amount  of  the  loss  to  arbi- 
tration and  for  that  reason  the  judgment  must  be  re- 
versed. But  the  doctrine  of  this  court  is  that  if  parties 
to  a  contract  agree  that  if  a  dispute  arise  between  them 
such  dispute  shall  be  submitted  to  arbitration,  then  re- 
fusal to  arbitrate,  or  no  arbitration,  is  not  a  defense  to 
an  action  brought  on  such  contract  by  one  of  the  parties 
thereto.  (National  Masonic  Accident  Association  v.  Burr^ 
44  Neb.,  256,  and  cases  there  cited.)  And  in  Home  Fire 
Ins.  Co.  V.  Kennedy y  47  Neb.,  138,  it  was  held:  "An  in- 
surance company,  by  denying  its  liability  on  the  ground 
of  a  forfeiture  of  the  policy  by  reason  of  a  breach  of  war- 
ranty by  the  insured,  waives  whatever  right  it  may  have 
had  to  insist  upon  arbitration  as  a  means  of  determining 
the  amount  of  the  plaintiff's  damage."  The  judgment 
under  consideration  was,  therefore,  not  erroneous,  be- 
cause the  insured  refused  to  submit  the  question  of  the 
amount  of  his  loss  to  arbitration. 

9.  The  policy  in  suit  contained  a  clause  in  the  follow- 
ing language:  "The  insured,  as  often  as  required,  shall 
exhibit  to  any  person  designated  by  this  company  all  that 
remains  of  any  property  herein  described,  and  submit  to 
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examinations  under  oath  by  any  person  named  by  this 
company  and  subscribe  the  same;  and  as  often  as  re- 
quired shall  produce  for  examination  all  books  of  ac- 
count, bills,  invoices,  and  other  vouchers  or  certified  cop- 
ies thereof  if  originals  be  lost  at  such  reasonable  place  as 
may  be  designated  by  this  company  or  its  representative, 
and  shall  permit  extracts  and  copies  thereof  to  be  made/^ 
The  insured  resided  near  Chadron,  Nebraska.  The  ad- 
juster and  managing  agents  of  the  insurance  company 
appear  to  have  resided  at  Denver,  Colorado.  More  than 
sixty  days  after  the  fire  occurred,  and  long  after  the  in- 
surance company  had  been  notified  thereof,  and  after  the 
adjuster  of  the  insurance  company  had  visited  Nebraska 
and  inquired  into  the  circumstances  of  the  fire,  as  already 
stated,  he  wrote  a  letter  to  the  insured,  posted  at  Denver, 
Colorado,  dated  January  27, 1893,  in  which  he  said:  "The 
company  desires  that  you  will  submit  to  examination 
under  oath.  Please  name  to  me  a  convenient  date  at 
which  you  will  be  prepared  to  submit  to  examination, 
and  oblige."  It  is  now  said  that  the  insurer  requested 
the  insured  to  submit  to  an  examination  under  oath  and 
that  the  latter  refused,  and  that  therefore  the  judgment 
is  erroneous.  Whether  the  refusal  of  an  insured  to  com- 
ply with  such  a  provision  in  an  insurance  contract  is  a  de- 
fense to  an  action  upon  the  policy  we  do  not  decide.  The 
writer,  speaking  for  himself  only,  does  not  think  it  is.  If 
the  insured  had  submitted  to  an  examination  and  sworn 
falsely  he  could  not  have  been  prosecuted  for  perjury,  as 
the  oath  would  not  have  been  taken  in  any  proceeding 
w^here  the  law  required  him  to  take  an  oath.  The  effect 
of  such  a  clause  in  the  policy  therefore  amounts  to  no 
more  than  a  promise  upon  the  part  of  the  assured  to  fur- 
nish to  the  insurer,  on  request,  such  information  as  may 
be  in  his  possession.  In  Clement  i\  British-Amaiean  As- 
surance Co,,  141  Mass.,  298,  it  seems  to  have  been  held 
that  where  an  insurance  policy  provided  that  in  case  of 
loss  or  damage  to  insured  goods  the  insurer  should  sep- 
arate the  damaged  portion  of  the  stock  from  the  undam- 
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aged  and  furnish  to  the  insurer  a  total  statement  of 
damages  claimed  on  each  item,  the  refusal  of  the  insurer 
to  comply  with  this  provision  of  the  policy  afforded  no 
defense  to  an  action  thereon.  But  if  the  clause  in  the 
policy  under  consideration  be  one  with  which  the  insured 
must  comply  in  order  to  recover,  then  it  was  incumbent 
upon  the  insurance  company  to  fix  a  time  and  a  place  and 
to  name  some  person  authorized  by  law  to  administer 
oaths  before  whom  the  examination  of  the  insured  should 
be  had.  The  insurance  company  did  none  of  these 
things.  Doubtless  the  time  fixed  for  the  examination 
must  have  been  within  a  reasonable  date  after  the  com- 
pany received  notice  of  the  fire.  Doubtless  the  place  of 
the  examination  would  have  been  at  a  reasonably  con- 
venient place  in  the  county  where  the  assured  resided. 
It  remains  to  be  said  of  the  question  under  consideration 
that  a  fair  construction  of  the  clause  of  the  policy  is  that 
the  insured  shall  submit  to  examination  under  oath  at 
such  reasonable  place  as  may  be  designated  by  the  com- 
pany or  its  representative.  We  reach  the  conclusion 
that  the  insurance  company,  by  failing  to  demand  this 
examination  within  a  reasonable  time  after  the  fire,  and 
by  failing  to  designate  a  time  and  place  and  an  officer 
before  whom  such  examination  should  occur,  has  not  put 
itself  in  a  position  to  urge  the  refusal  of  the  insured  to 
submit  to  an  examination  as  a  defense  to  this  action. 

10.  Simmons,  at  the  time  of  the  issuance  of  the  policy 
in  suit,  resided  on  the  southeast  quarter  of  section  17, 
township  33  north,  and  range  49  west,  in  Dawes  county. 
At  the  time  he  applied  for  the  insurance  he  signed  an 
application  in  writing,  which,  so  far  as  material  here, 
was  in  the  following  language: 

"Application  of  W.  A.  Simmons,  of  Chadron,  Ne- 
braska, for  insurance  against  loss  or  damage  by  fire  by 
the  -SItna  Insurance  Company,  in  the  sum  of  two  thou- 
sand dollars,  for  the  period  of  three  years,  *  *  •  on 
property  specified  below:  Frame  dwelling-house,  cash 
valuation,  |700;  amount  to  be  insured,  |500.     Household 
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furniture  therein,  cash  valuation,  f  1,000;  amount  to  be 
insured,  $500.  Barn,  cash  valuation,  $500;  amount  to 
be  insured,  $300.  Milk  house,  cash  valuation,  $100; 
amount  to  be  insured,  $50.  Fixtures  and  stock  therein, — 
that  is,  milk  house, — cash  valuation,  $600;  amount  to  be 
insured,  $350.      Hay  and  grain,  cash  valuation,  $500; 

amount  to  be  insured,  $300. 

•  •••••• 

"The  applicant  will  answer  the  following  questions 
and  sign  the  same  as  a  description  of  the  premises  on 
which  the  insurance  will  be  predicated: 

"Building:  When  built?     1886-7. 

"What  size?    About  16x24  and  additions. 

"Is  it  stone,  brick,  or  wood?     Wood. 

"Are  foundations  wood,  brick,  or  stone?    Wood, 

"Is  it  in  good  repair?    Yes. 

"How  many  stories  high?    Two. 

"Have  premises  ever  been  on  fire?    No. 

•  •••••• 

"How  many  chimneys?    One. 

"Are  they  brick?    Yes. 

"Are  all  built  from  the  ground?    No. 

"Any  tile  or  terra  cotta  flues  in  building?    No. 

"Are  pipes  in  good  order?    Yes. 

"How  near  to  wood?    Ten  inches. 

"Do  pipes  pass  through  wood  partitions  or  floors? 
Yes. 

"If  so,  how  secured?    Zinc  protection. 

"Do  any  stove-pipes  pass  through  the  roof  or  sides  of 
the  building?    Yes,  through  summer  kitchen. 

"What  i^  it  covered  with?     Shingles. 

"Is  there  a  scuttle  and  stairs  to  it?    Stairr. 

"Are  the  gutters  stone,  metal,  or  wood?     None. 

"Are  premises  occupied  entirely  by  applicant?    Yea, 

•  ♦  •  ♦'^»  •• 

"For  farm  dwelling  only?    Yes. 
"For  farm  barns  only?    Yes. 
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"What  is  the  present  cash  value  of  property  to  be  in- 
sured?   13,000. 

"How  many  acres  of  land  in  the  farm?     160. 

"State  average  value  per  acre,     f  10. 

"How  recently  has  the  property  changed  hands? 
Yes;  no. 

"State  the  actual  amount  paid  for  it    |1,600  for  land. 

"State  terms  of  sale.     Cash. 

"Is  the  property  profitable  as  an  investment?    Yes. 

•  •••••• 

"And  the  said  applicant  hereby  warrants,  covenants, 
and  agrees  to  and  with  said  company  that  the  foregoing 
is  a  full,  just,  and  true  exposition  of  all  the  facts  and 
circumstances,  condition,  situation,  and  value  of  and 
title  to  the  property  to  be  insured,  and  is  offered  as  a 
basis  of  the  insurance  requested  and  is  made  a  special 
warranty,  the  same  as  if  written  on  the  face  of  the 
polic}'." 

This  application  was  made  a  part  of  the  poli(\v  issued 
and  now  in  suit.  The  policy  refers  to  the  application 
and  de(*lares  that  it  is  made  a  part  thereof.  Among  other 
things,  the  policy  provides:  "This  entire  policy  shall  be 
void  if  the  assured  has  concealed  or  misrepresented,  in 
writing  or  otherwise,  any  material  fact  or  circumstance 
(concerning  this  insurance  or  the  subject  thereof."  It  is 
now  insisted  that  each  and  every  one  of  the  statements 
and  answers  to  questions  made  by  Simmons  in  this  ap- 
plication were  and  are  warranties;  that  some  of  said 
statements  or  answers  were  false,  and  that,  therefore, 
the  policy  has  never  been  in  force  and  was  void  from 
its  inception.  Are  the  statements  in  this  application 
warranties? 

Campbell  v.  New  England  Mntnal  Life  Ins.  Co,y  98  JIass., 
381,  was  a  suit  on  a  life  insurance  policy.  The  policy  was 
issued  in  pursuance  of  a  written  application  therefor, 
which  application  declared  that  the  statements  therein 
were  made  as  a  basis  for  the  insurance,  and  that  they 
were  full,  fair,  and  true  answers  to  the  questions  pro- 
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pounded.  The  application  further  recited  that  the  appli- 
cant had  read  the  questions  and  answers  and  was  aware 
that  any  fraudulent  or  untrue  answers,  or  a  concealment 
of  facts  or  a  non-compliance  with  the  terms  of  the  policy 
would  vitiate  the  insurance.  The  application  was  "made 
a  part  of  the  policy  and  the  latter  provided :  "If  the  state- 
ments made  by  the  assured  should  be  found  in  any  re- 
spect untrue,  that  the  policy  should  be  void.''  In  the 
application  the  assured  was  asked  whether  he  was  or 
had  been  subject  to  or  at  all  affected  by  bronchitis, 
consumption,  prolonged  coughs,  or  spitting  of  blood.  To 
all  these  questions  he  answered  no.  The  suit  upon  the 
policy  was  defended  upon  the  ground  that  the  answers 
to  these  questions  were  false;  that  the  answers  were 
warranties,  and  that,  therefore,  the  policy  was  void  from 
its  inception.  But  the  court  held  that  the  answers  were 
not  warranties,  but  representations,  which  need  not  be 
complied  with  literally.  The  court  said:  "The  remain- 
ing exceptions  mostly  depend  upon  the  question  whether 
the  statements  made  in  the  application,  by  way  of  an- 
swers to  interrogatories,  are  to  have  the  effect  of  war- 
ranties, or  to  be  regarded  as  representations  only.  *  * 
A  warranty  in  insurance  enters  into  and  'forms  a  part  of 
the  contract  itself.  It  defines,  by  way  of  particular  stipu- 
lation, description,  condition,  or  otherwise,  the  precise 
limits  of  the  obligation  which  the  insurers  undertake  to 
assume.  No  liability  can  arise  except  within  those  lim- 
its. In  order  to  charge  the  insurers,  therefore,  every  one 
of  the  terms  which  define  their  obligation  must  be  satis- 
fied by  the  facts  which  appear  in  proof.  From  the  very 
nature  of  the  case  the  party  seeking  his  indemnity,  or 
payment  under  the  contract,  must  bring  his  claim  within 
the  provisions  of  the  instrument  he  is  undertaking  to 
enforce.  The  burden  of  proof  is  upon  the  plaintiff  to 
present  a  case  in  all  respects  conforming  to  the  terms 
under  which  the  risk  was  assumed.  It  must  be  not  merely 
a  substantial  conformity,  but  exact  and  literal;  not  only 
in  material  particulars,  but  in  those  that  are  immaterial 
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as  well.  A  representation  is,  on  the  otlier  hand,  in  its 
nature,  no  part  of  the  contract  of  insurance.  Its  relation 
to  the  contract  is  usually  described  by  the  term  *collat- 
eral.'  *  *  *  It  is  suflScient  for  the  plaintiff  to  show 
fulfillment  of  all  the  conditions  of  recovery  which  are 
made  such  by  the  contract  itself.  The  burden  is  then 
thrown  upon  the  defendant  to  set  forth  and  prove  the 
collateral  matters  upon  which  he  relies.  *  *  *  In 
considering  the  question  whether  a  statement  forming 
a  part  of  the  contract  is  a  warranty,  it  must  be  borne  in 
mind,  as  an  established  maxim,  that  warranties  are  not 
to  be  ci-eated  nor  extended  by  construction.  They  must 
arise,  if  at  all,  from  the  fair  interpretation  and  clear 
intendment  of  the  words  used  by  the  parties.  ♦  ♦  ♦ 
When,  therefore,  from  the  designation  of  such  statements 
as  ^statements'  or  as  ^representations,'  or  from  the  form 
in  which  they  are  expressed  there  appears  to  be  no  inten- 
tion to  give  them  the  force  and  effect  of  warranties,  they 
will  not  be  so  construed." 

Daniels  v.  End  son  River  Fire  Ins.  Co.y  12  Gush,  ptfass.], 
416,  was  a  suit  upon  a  fire  insurance  policy.  The  policy 
was  based  upon  a  written  application,  which  containedi 
among  others,  the  following  questions: 

"Q.  Is  there  a  good  forcing-pump  in  the  factory,  de- 
signed expressly  for  putting  out  fire,  and  at  all  times  in 
condition  for  use? 

"A.  A  small  force-pump  for  filling  barrels,  and  with 
hose  to  reach  each  room. 

"Q.  Are  there  casks  in  each  loft,  constantly  supplied 
with  water? 

"A.  There  is  in  each  room  casks  of  forty-two  gallons 
each,  kept  full  constantly;  also  twenty-four  buckets  in 
mill." 

The  policy  provided  that  it  was  made  in  conformity 
with  the  terms  and  conditions  of  the  application,  and 
further  provided  that  if  the  insured  had  made  any  mis- 
representation or  concealment  the  policy  should  be  void. 
There  was  a  covenant  in  the  application  that  the  assured 
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had  made  a  full,  just,  and  true  exposition  of  all  the  facts 
and  circumstances  in  regard  to  the  condition,  situation, 
value,  and  risk  of  the  property  insured.  The  suit  on  the 
policy  was  defended  upon  the  ground  that  the  answers 
to  the  questions  in  the  application  were  w^arranties;  that 
they  were  false,  or  not  literally  true,  at  the  time  of  the 
application,  and  that,  therefore,  the  policy  was  void. 
The  nisi  prius  court  instructed  the  jury  that  the  state- 
ments in  the  application  were  not  warranties  requiring 
an  exact  and  literal  compliance,  but  that  they  were  rep- 
resentations, and  as  such  must  have  been  substantially 
true  and  correct  as  to  things  done  or  existing  at  the  time 
the  policy  was  issued.  The  supreme  court  of  Massachu- 
setts, discussing  this  instruction,  said:  "The  court  are  of 
opinion  that,  looking  at  the  policy  and  the  application, 
this  instruction  was  correct.  There  is  undoubtedly  some 
difficulty  in  determining  by  any  simple  and  certain  test 
what  propositions  in  a  contract  of  insurance  constitute 
warranties,  and  what  representations.  One  general  rule 
is  that  a  warranty  must  be  embraced  in  the  policy  itself. 
If,  by  any  words  of  reference,  the  stipulation  in  another 
instrument,  such  as  the  proposal  or  application,  can  be 
construed  a  warranty,  it  must  be  such  as  make  it  in 
legal  effect  a  part  of  the  policy.  *  *  *  If  any  state- 
ment of  fact,  however  unimportant  it  may  have  been 
regarded  by  both  parties  to  the  contract,  is  a  warranty, 
and  it  happens  to  be  untrue,  it  avoids  the  policy.  If  it 
be  construed  a  representation  and  is  untrue  it  does  not 
avoid  the  contract  if  not  willful  or  if  not  material.  To 
illustrate  this:  The  application  in  answer  to  an  inter- 
rogatory is  this:  *  Ashes  are  taken  up  and  removed  in 
iron  hods;'  whereas  it  should  turn  out  in  evidence  that 
as!f(hes  were  taken  up  and  removed  in  copper  hods.  *  * 
If  this  was  a  warranty  the  policy  is  gone;  but  if  a  repre- 
sentation it  would  not,  we  presume,  affect  the  policy, 
because  not  willful  or  designed  to  deceive;  but  more 
especially  because  it  would  be  utterly  immaterial  and 
would  not  have  influenced  the  mind  of  either  party  in 
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making  the  contract  or  fixing  its  terms.  Hence  it  is,  we 
suppose,  that  the  leaning  of  all  courts  is  to  hold  such  a 
stipulation  to  be  a  representation,  rather  than  a  war- 
ranty, in  all  cases  where  there  is  any  room  for  construc- 
tion, because  such  construction  will,  in  general,  best 
carry  into  effect  the  real  intent  and,  purpose  which  the 
parties  have  in  view  in  making  their  contract.''- 

Supreme  Lodge^  Knights  of  Pythias  of  the  Worldy  v.  Ed- 
wardsy  41  N.  E.  Rep.  [Ind.],  850,  was  a  suit  upon  a  life 
insurance  policy  or  certificate,  based  on  a  written  appli- 
cation made  therefor.  The  defense  was  that  the  answers 
to  questions  or  statements  made  in  the  application  were 
warranties;  that  they  were  false  or  not  literally  true, 
and,  therefore,  that  the  policy  was  void  from  its  incep- 
tion. The  court  said:  "The  policy  and  application  in 
this  case  must  be  read  together,  as  together  evidencing 
the  contract.  In  the  application  appears  the  terse,  plain, 
and  emphatic  statement,  referring  directly  to  the  answers 
in  question,  that  they  are  warranted  to  be  true  and  are 
offered  to  the  Endow^ment  Rank  as  a  consideration  of  the 
contract.  There  is  also  contained  in  the  application 
proper  •  •  ♦  this  statement:  *I  declare,  furthermore, 
that  all  the  above  statements  are  true,  to  the  best  of  my 
knowledge  and  belief,  and  that  I  have  not  concealed  or 
omitted  to  state  anything  regarding  my  health,  past  or 
present,  affecting  the  expectancy  of  my  life,  and  that  I 
hereby  consent  and  agree  that  any  untrue  statement 
made  in  this  application,  or  to  the  medical  examiner, 
touching  my  health  or  expectancy  of  life,  shall  work  a 
forfeiture  to  all  my  rights.'  In  the  certificate  itself  there 
is  no  mention  of  any  warranties,  but  it  is  expressly  said 
that  it  is  issued  in  consideration  of  the  ^representations 
and  declarations  made  in  the  application'  and  the  pay- 
ment of  the  entrance  fees,  dues,  etc.  Thus  we  have  these 
statements  of  the  insured  referred  to  as  'warranties'  at 
one  time,  and  as  'representations'  at  another.  Under 
such  circumstances  they  must,  upon  the  authorities,  be 
construed  to  be  representations  only.     •     •     •     <By  rea- 
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son  of  their  stringent  character,  warranties  in  insurance 
policies  are  not  favored  in  law.  The  court  will  construe 
as  a  warranty  that  only  which  the  parties  have  plainly 
and  unequivocally  declared  to  be  such.'  ♦  ♦  ♦  When, 
considering  both  policy  and  application  together,  it  is 
left  uncertain  or  ambiguous  whether  statements  are  to 
be  taken  as  warranties  or  representations,  the  construc- 
tion most  favorable  to  the  policy  holder  is  to  be  adopted." 
yorthwestern  Mutual  Life  Ins.  Co.  v.  Woods,  39  Pac.  Rep. 
[Kan.],  189,  was  a  suit  upon  a  life  insurance  policy  based 
upon  a  written  application.  In  the  latter  the  assured 
was  asked  and  answered,  among  others,  the  following 
question:  "Q.  Is  there  anything,  or  has  there  ever  been 
anything,  in  your  physical  condition,  family  or  personal 
history,  or  habits,  tending  to  shorten  your  life,  which  is 
not  distinctly  set  forth  above?  A.  No."  The  applica- 
tion recited  that  all  statements  therein  were  declared 
by  the  assured  to  be  warranties.  The  policy  provided 
that  if  any  statement  made  in  the  application  for  the 
policy  should  be  found  incorrect,  the  policy  should  be 
void.  The  action  was  defended  upon  the  ground  that  all 
the  statements  made  in  the  application  were  warranties; 
that  the  answer  of  the  assured  to  the  question  quoted 
above  was  false  when  made;  and  that,  therefore,  the 
policy  had  never  been  in  force.  The  supreme  court  of 
Kansas  refused  to  sustain  this  contention  of  the  insur- 
ance company,  and  summed  up  its  conclusions  in  the  syl- 
labus of  the  case  as  follows:  "The  statements  contained 
in  an  application  for  a  policy  of  life  insurance  will  not  be 
construed  as  warranties,  which,  if  untrue  in  any  particii- 
lar,  would  avoid  the  policy,  unless  the  provisions  of  the 
application  and  policy,  taken  together,  leave  no  room  for 
any  other  construction.  While  in  the  application  for  the 
policy  in  this  case  it  is  declared  that  all  the  statements 
written  on  the  application  are  warranted  to  be  true,  in- 
asmuch as  the  policy  refers  to  the  answers  to  the  ques- 
tions contained  in  the  application  as  statements,  and  not 
as  warranties,  the  court  will  construe  them  merely  as 
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Statements;  and  therefore  holds  that  the  insured  was 
bound  only  to  the  exercise  of  good  faith,  and  to  answer 
truthfully  as  to  all  matters  within  his  knowledge,  and 
an  omission  to  state  a  fact  which  he  honestly  deemed 
immaterial  will  not  vitiate  the  policy.'' 

Miller  v.  Mutual  Beuefit  Life  Ins.  Co,,  31  la,,  216,  was  a 
suit  upon  a  life  insurance  policy  based  upon  a  written  ap- 
plication in  whi(!h  the  assured  was  asked  and  answered, 
among  others,  the  following  questions: 

"Q.  Is  the  party  sober  and  temperate? 

"A.  Yes. 

"Q.  Has  he  always  been  so? 

"A.  Yes." 

The  application  was  made  a  part  of  the  insurance 
policy  and  the  action  was  defended  upon  the  ground  that 
the  answers  to  the  questions  quoted  above  were  war- 
ranties; that  they  were  false  when  made;  and  that,  there- 
fore, the  policy  had  never  been  in  force.  After  a  very 
exhaustive  and  learned  examination  of  the  question  the 
supreme  court  declared  that  the  answers  of  the  assured 
to  the  questions  propounded  to  him  were  mere  representa- 
tions, and  summed  up  its  conclusion  as  follows:  "Matters 
of  warranty  constitute  a  part  of  the  contract,  and  it  is 
necessary  that  they  should  be  exactly  and  literally  com- 
plied with;  but  matters  of  representation  are  but  col- 
lateral to  the  contract,  and  it  is  sufficient  if  they  are  sub- 
stantially complied  with.  Warranties  will  not  be  cre- 
ated nor  extended  by  construction.  They  must  arise 
from  the  fair  interpretation  and  clear  intendment  of  the 
language  used.  The  application  is,  in  itself,  merely  col- 
lateral to  the  contract  of  insurance,  and  its  statements 
are  to  be  classified  *  *  *  as  representations,  unless, 
by  force  of  a  reference  in  the  policy,  they  are  converted 
into  warranties,  and  the  purpose  is  clearly  manifest,  from 
the  papers  thus  connected,  that  the' whole  shall  form  one 
entire  contract." 

Anders  v.  Supreme  Lodge,  Knights  of  Honor,  17  Atl.  Rep. 
[X.  J.],  119,  was  a  suit  upon  a  life  insurance  contract. 
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The  contract  was  based  upon  a  written  application  and 
recited  that  it  was  issued  upon  condition  that  the  state- 
ments made  by  the  insured  in  his  application  should  be 
made  a  part  of  the  policy.  In  the  application  the  as- 
sured certified  that  the  answers  made  by  him  to  ques- 
tions propounded  were  true;  that  there  were  no  misrep- 
resentations or  suppression  of  known  facts,  and  he 
acknowledged  and  agreed  that  these  statements  should 
form  the  basis  of  the  insurance  contract  and  constitute 
warranties.  The  assured  further  stated  in  the  applica- 
tion that  the  above  questions  had  been  answered  to  the 
best  of  his  knowledge  and  belief.  The  action  was  de- 
fended upon  the  ground  that  the  answers  of  the  assured 
in  his  application  were  warranties;  that  one  of  such  an- 
swers was  false  and  that  the  policy  was  therefore  void. 
The  supreme  court  of  New  Jersey,  in  discussing  the  ques- 
tion, said:  "At  the  trial  it  was  proved  that  one  of  the 
statements  attached  to  the  application  was  not  true,  and 
Mr.  Justice  De  Pue,  who  presided  at  the  circuit,  in- 
structed the  jury  that  such  fact  did  not,  proprio  vigare, 
avoid  the  policy,  but  that  to  produce  that  result  it  must 
have  been  false  to  the  knowledge  of  the  applicant. 
This  is  the  proposition  the  correctness  of  which  is  now 
challenged.  But  this  court  is  of  opinion  that  the  con- 
struction adopted  is  the  proper  one.  In  the  interpreta- 
tion of  warranties  of  this  class  the  judicial  leaning  is  in- 
variably against  a  literal  rendering  of  the  stipulation, 
and  in  favor  of  construing  the  clause  according  to  its 
spirit  and  purpose.  It  is  to  be  presumed  that  the  parties 
dealt  with  each  other  in  this  particular  in  good  faith, 
intending  to  lay  a  reasonable  basis  for  the  promise  to  in- 
sure, and  cousecjuently  it  requires  plain  and  unambiguous 
terms  to  induce  the  court  to  conclude  that  it  was  the  con- 
ventional purpose  that  the  policy  should  be  a  nullity  in 
case  the  assured  had  in  his  application  unintentionally 
misstated  a  fact.  Indeed,  the  conditions  of  the  present 
case  appear  to  repudiate  the  hypothesis  that  it  was  the 
intention  of  these  contractors  to  make  the  life  of  the 
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policy  dependent  upon  the  absolute  and  exact  verity  of 
tlie  truth  of  each  of  the  statements  in  question.  For  ex- 
ample, the  assured,  when  asked  at  what  age  his  father 
died,  answered,  at  the  age  of  seventy-five  years.  Now, 
on  the  theory  that  absolute  truth  is  required,  if  it  should 
be  shown  that  the  parent  died  a  day  or  an  hour  before  or 
after  he  had  reached  such  designated  age,  the  contract 
of  insurance  would  be  entirely  void;  and  assuredly  it  is 
scarcely  conceivable  that  such  an  agreement  was  either 
consciously  offered  on  the  one  side,  or  consciously  ac- 
cepted on  the  other.  There  is  nothing  in  the  law  that 
forbids  persons  from  entering  into  such  preposterous 
agreements  if  they  see  fit  so  to  do;  but  fortunately  the 
principles  of  jurisprudence  forbid  the  court  from  con- 
structing them  out  of  uncertain  phraseology.  And  this 
we  would  do  in  the  present  instance  by  adopting  the 
theory  of  the  defense,  for  the  language  of  the  stipulation 
in  question  is  plainly  ambiguous.  The  words  are:  *I 
certify  that  the  answers  made  by  me,'  etc.,  *are  true,  in 
which  there  are  no  misrepresentations  or  suppression  of 
known  facts.'  Upon  the  interpretation  as  contended  for 
by  the  defense,  that  the  allegation  that  the  answers  are 
true,  means  that  they  are  absolutely  true,  it  is  obvious 
that  the  subjoined  certification,  that  in  such  absolutely 
true  answers  there  are  no  misrepresentations,  becomes 
entirely  nugatory.  To  give  a  consistent  effect  to  both 
branches  of  the  clause,  it  is  necessary  to  read  it  in  the 
sense  that  the  answers  are  true  to  the  extent  of  not  being 
consciously  false."  To  the  same  effect  see  American  Pop- 
ular Life  Ins,  Co.  v.  Day,  39  N.  J.  Law,  89,  Xorth  western 
Benevolent  d  Mutual  Aid  Association  v.  Cain,  21  III.  App., 
471,  Price  v.  Phoenix  Mutual  Life  Ins.  Co.,  17  Minn.,  473, 
and  Hanover  Fire  Ins.  Co.  v.  Gustin,  40  Neb.,  828. 

In  Mulville  v.  Adanis,  19  Fed.  Rep.,  887,  it  was  held  that 
"conditions  that  work  a  forfeiture  are  not  to  be  extended 
by  construction.  Being  put  into  the  policy  for  the  bene- 
fit of  the  insurer,  they  will  be  construed  most  liberally  for 
the  assured." 
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First  Xatiotial  Bank  v.  Hartford  Fire  Ins.  Co.j  95  U.  B., 
673,  was  a  suit  upon  a  fire  insurance  policy.  The  policy 
was  based  upon  a  written  application  made  by  the  as- 
sured. In  the  application  the  assured  was  directed  to 
answer  certain  questions  and  sign  the  same  "as  a  descrip- 
tion of  the  premises  on  which  the  insurance  will  be  predi- 
cated." He  was  asked  and  answered,  among  others,  the 
following  questions: 

"Q.  What  is  the  cash  value  of  the  buildings  aside  from 
hand  and  water  power? 

"A.  Fifteen  thousand  dollars. 

"Q.  What  is  the  cash  value  of  the  machinery? 

"A.  Fifteen  thousand  dollars.'' 

The  application  also  recited  that  the  assured  hereby 
covenants  and  agrees  that  the  foregoing  is  a  just,  full, 
and  true  exposition  of  all  the  facts  and  circumstances 
in  regard  to  the  condition,  situation,  value,  and  risk  of 
the  property  to  be  insured,  so  far  as  the  same  are  known 
to  the  applicant  and  are  material  to  the  risk.  The  ap- 
pli(*ation  was  made  a  part  of  the  insurance  policy  and 
the  policy  recited  not  only  that  the  application  should 
be  considered  a  part  of  it,  but  that  the  application  should 
be  considered  a  warranty  by  the  assured,  and  that  if  he, 
in  such  application,  had  made  any  erroneous  representa- 
tions or  omitted  to  make  known  any  fact  material  to  the 
risk,  that  the  policy  should  be  void.  The  policy  was  de- 
fended upon  the  ground  that  the  answers  of  the  assured 
as  to  the  value  of  his  building  and  the  value  of  his  ma- 
chinery w^ere  warranties;  that  such  answers  were  false, 
and  that,  therefore,  the  policy  was  void.  The  circuit 
court  found  that  the  value  of  the  building,  represented 
to  be  worth  |15,000,  was  f8,000;  that  the  value  of  the 
machinery,  represented  to  be  worth  |15,000,  was  f  12,000; 
and  the  circuit  court  concluded  that  the  answers  of  tho 
assured  were  warranties  and  that  the  policy  was  void. 
The  bank  then  sued  out  a  writ  of  error  to  the  supreme 
court  of  the  United  States.  That  court  held  that  the 
statements  made  by  the  insured  were  representations,  and 
67 
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not  warranties,  and  reversed  the  judgment  of  the  circuit 
court.  The  supreme  court  said:  "The  entire  application 
having  been  made,  by  express  words,  a  part  of  the  policy, 
it  is  entitled  to  the  same  consideration  as  if  it  had  been  in- 
serted at  large  in  that  instrument  The  policy  and  ap- 
plication together,  therefore,  constitute  the  written  agree- 
ment of  insurance;  and  in  ascertaining  the  intention  of 
the  parties  full  effect  must  be  given  to  the  conditions, 
clauses,  and  stipulations  contained  in  both  instruments. 
Looking  first  into  the  application,  we  find  no  language 
which,  by  fair  construction,  was  notice  to  the  assured 
that  in  answering  questions  he  was  assuming,  or  was 
expected  to  assume,  the  strict  obligations  which  the  law 
attaches  to  a  warranty.  •  ♦  •  But  the  difl&culty  in 
the  case  arises  from  the  peculiar  wording  of  the  policy, 
considering  the  application  as  a  part  thereof.  While 
the  assured  in  one  part  of  the  written  agreement  is  made 
to  stipulate  for  a  warranty,  and  in  another  the  policy  is 
declared  to  be  void  if  the  assured  ^makes  any  erroneous 
representation,  or  omits  to  make  known  any  fact  material 
to  the  risk,'  in  still  another  part  of  the  same  agreement 
[the  application]  he  covenants  that,  as  to  all  material 
facts  within  his  knowledge  respecting  the  condition, 
situation,  value,  and  risk  of  the  property,  he  has  made 
a  full,  just,  and  true  exposition.  If  the  purpose  of  the 
company  was  to  secure  a  warranty  of  the  correctness  of 
each  statement  in  the  application,  and  if  the  court  should 
adopt  that  construction  of  the  contract,  there  could  be 
no  recovery  on  the  policy  if  any  one  of  these  statements 
were  proven  to  be  untrue;  and  this  although  such  state- 
ment may  have  been  wholly  immaterial  to  the  risk  and 
w^as  made  without  any  intent  to  mislead  or  defraud. 
Such  a  construction,  according  to  established  doctrine, 
might  defeat  the  recovery,  even  if  the  overvaluation  had 
been  so  slight  as  not  to  have  influenced  the  company  in 
accepting  the  risk.  But  if  such  was  the  purpose  of  the 
company,  why  did  it  not  stop  with  the  express  declara- 
tion of  a  warranty?    Why  did  it  go  further  and  incor- 
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porate  into  the  policy  a  provision  for  its  annulment  in 
the  event  the  assured  should  make  an  ^erroneous  repre- 
sentation or  omit  to  make  known  any  fact  material  to 
the  risk'?  •  •  •  gtill  further,  why  did  the  company 
make  the  application  a  part  of  the  policy,  and  thereby 
import  into  the  contract  the  covenant  of  the  assured, 
not  that  he  had  stated  every  fact  material  to  the  risk,  or 
that  his  statements  were  literally  true,  but  only  that  he 
had  made  a  just,  true,  and  full  exposition  of  all  material 
facts,  so  far  as  known  to  him?"  The  court  announced 
the  rule  of  construction  in  the  syllabus  as  follows: 
"When  a  policy  contains  contradictory  provisions,  or  is 
so  framed  as  to  render  it  doubtful  whether  the  parties 
intended  that  the  exact  truth  of  the  applicant's  state- 
ments should  be  a  condition  precedent  to  any  binding 
contract,  that  construction  which  imposes  upon  the  as- 
sured the  obligations  of  a  warranty  should  not  be  fa- 
vored. The  policy  having  been  prepared  by  the  insurers, 
it  should  be  construed  most  strongly  against  them.'' 
This  rule  of  construction  was  followed  and  reaffirmed 
by  the  supreme  court  of  the  United  States  in  Moulor  v. 
Amei^ican  Life  Ins.  Co.y  111  U.  S.,  335. 

From  the  foregoing  authorities  we  deduce  the  follow- 
ing: (a.)  A  warranty  in  insurance  law  is  the  assertion 
by  the  assured  of  some  fact  on  the  literal  truth  of  which 
the  validity  of  the  policy  depends,  without  regard  to  the 
materiality  of  such  fact  or  the  motive  which  prompted 
the  assertion.  (6.)  A  representation  in  insurance  law  is 
also  the  assertion  by  the  insured  of  some  fact,  but  the 
validity  of  the  policy  does  not  depend  upon  the  literal 
truth  of  the  assertion,  (o.)  The  falsity  of  a  representa- 
tion is  a  defense  to  a  suit  on  the  policy  only  when  made 
of  a  fact  material  to  the  risk,  and  with  a  sinister  motive, 
(d.)  Whether  an  assertion  made  by  the  insured  of  the  ex- 
istence of  a  fact  is  a  warranty  or  representation  is  a 
question  of  law.  (e.)  Where  an  application  for  insurance 
is  made  a  part  of  the  insurance  policy,  the  two  are  to  be 
construed    together    for    the    purpose    of    ascertaining 
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whether  the  contracting  parties  intended  that  statements 
and  assertions  made  by  the  insured  should  be  regarded 
as  warranties  or  representations.  (/.)  If  a  doubt  exists 
whether  a  statement  made  is  a  warranty  or  representa- 
tion, it  will  be  held  a  representation,  (g.)  WaiTanties 
are  not  to  be  created  nor  extended  by  construction. 
(A.)  In  construing  a  contract  for  the  purpose  of  determin- 
ing whether  the  statements  made  therein  were  intended 
by  the  parties  thereto  to  be  warranties  or  representa- 
tions, the  court  will  take  into  consideration  the  situation 
of  the  parties,  the  subject-matter  of  the  contract,  the 
language  employed,  and  will  construe  a  statement  made 
to  be  a  warranty  only  when  it  clearly  appears  that  such 
was  the  intention  of  the  contracting  parties;  that  the 
mind  of  each  party  consciously  intended  and  consented 
that  such  should  be  the  interpretation  of  his  statements. 

In  the  case  at  bar  the  application  and  the  policy  issued 
in  pursuance  thereof  must  be  read  and  construed  to- 
gether; and  since  the  application  recites  that  every  state- 
ment made  therein  by  the  assured  is  a  warranty,  and  the 
policy  provides  that  it  should  be  void  if  the  assured  had 
concealed  or  misrepresented  any  material  fact  concern- 
ing the  insurance,  we  conclude  that,  at  least,  a  doubt 
exists  as  to  whether  the  contracting  parties  intended  that 
each  statement  made  by  the  insured  in  his  application 
should  be  a  warranty,  and  accordingly  hold  that  the 
statements  made  by  the  insured  in  his  application  were 
representations,  and  not  warranties.  If  it  had  been  the 
intention  of  the  parties  that  every  statement  made  by 
the  insured  in  his  application  should  be  a  warranty,  then 
it  was  wholly  unnecessary  to  provide  in  the  policy  that 
it  should  be  void  if  the  assured  made  any  false  repre- 
sentation as  to  a  fact  material  to  the  insurance;  because 
if  the  statements  made  in  the  application  were  warran- 
ties, then  the  policy  was  void  unless  each  of  said  state- 
ments were  literally  true,  no  matter  how  immaterial  they 
may  have  been. 

11.  Were  the  representations  made  by  the  assured  in 
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his  application  untrue?  It  was  pleaded  as  a  defense  to 
this  action  that  Simmons  falsely  overvalued  the  property 
insured.  This  question  was  submitted  by  proper  instruc- 
tions to  the  jury  and  its  finding  for  the  insured  must  be 
taken  as  a  finding  in  his  favor  that  he  had  not  falsely 
overvalued  the  insured  property.  We  have  already 
quoted  at  length  from  the  evidence  and  it  must  suflSce  to 
say  that  we  think  there  is  sufficient  evidence  in  the  record 
to  sustain  a  special  finding,  had  one  been  made,  that  the 
insured  property  at  the  time  it  was  insured  was  of  the 
value  placed  thereon  by  Simmons.  The  evidence  on 
behalf  of  the  insurance  company  tends  very  strongly  to 
show  that  this  insured  property  was  of  less  value  than 
Simmons,  at  the  time  he  made  his  application,  repre- 
sented it  to  be.  For  instance,  Simmons  represented  the 
value  of  his  house  to  be  ?700,  and  the  evidence  of  the  in- 
surance company  tends  to  show  that  it  was  probably 
not  worth  over  f  306.  But  assuming  that  the  value  placed 
by  Simmons  upon  the  insured  property  was  an  over^'alua- 
tion,  we  would  still  be  unable  to  reverse  this  judgment 
for  that  reason.  It  has  not  been  suggested  by  the  in- 
surance company  in  this  case,  either  by  pleading  or  evi- 
dence, that  the  overvaluation — if  it  was  one — made  by 
Simmons  was  intentionally  made;  nor  made  with  the 
intention  to  deceive  the  insurance  company ;  nor  that  the 
insurance  company  relied  upon  such  valuation  and  was 
induced  thereby  to  enter  into  the  contract  in  suit. 

Fitch  V.  American  Popular  Life  Ins,  Co.,  59  N.  Y.,  557, 
was  a  suit  upon  a  life  insurance  contract.  This  policy 
was  based  upon  a  written  application  therefor.  In  the 
application  the  assured  was  asked  the  question  if  he  had 
ever  had  any  illness,  local  disease,  or  injury  in  any  organ, 
to  which  he  answered,  "No.^^  The  policy  was  defended 
upon  the  ground  that  this  answer  was  false.  The  evi- 
dence showed  that  the  insured,  six  years  before,  had  had 
inflammation  of  the  eyes  caused  by  sand  thrown  into 
them.  The  New  York  court  of  appeals  held  that  this 
evidence  did  not  establish  the  defense;  that  the  omission 
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to  mention  the  injury  was  not  conclusive  evidence  of 
fraud  sufficient  to  avoid  the  policy,  but  at  most  was  evi- 
dence to  be  submitted  to  the  jury,  and  that  in  order  to 
sustain  the  defense  it  was  necessary  for  the  insurance 
company  to  show  not  only  that  the  statement  was  untrue, 
but  that  it  was  known  to  be  untrue  by  the  assured  at  the 
time  made,  and  made  with  a  fraudulent  purpose. 

Fraul'lin  Fire  Ins.  Co.  v.  Yauijhon,  92  U.  S.,  516,  was  a 
suit  upon  a  fire  insurance  policy.  In  his  application  for 
insurance  the  assured  put  a  valuation  of  ?12,000  upon  his 
stock  of  goods.  The  action  was  defended  on  the  ground 
that  this  was  an  overvaluation;  that  the  goods  were  in 
fact  not  worth  to  exceed  the  sum  of  f6,000.  The  jury 
found  the  value  of  the  insured  property  to  be  f  7,857.  In 
discussing  the  question  as  to  whether  this  evidence  and 
finding  amounted  to  a  defense  to  the  policy  the  court 
said:  "The  value  of  the  goods  was  to  be  estimated  by  the 
applicant.  He  gave  this  estimate  at  |12,000,  and  there  is 
not  the  slightest  evidence  that  such  was  not  his  honest 
estimate  of  their  vahie.  Insurance  agents,  as  well  as 
other  persons,  know  with  what  partiality  most  men  esti- 
mate their  property,  and  how  much  more  valuable  they 
esteem  it  when  their  own  than  when  it  is  their  neighbor's. 
They  do  not  object  to  this  principle  when  the  premiums 
are  received  for  issuing  policies.  It  is  only  when  losses 
occur  that  they  seek  to  apply  the  more  rigid  test  of  actual 
value.  ♦  ♦  ♦  The  law  exacts  the  utmost  good  faith 
in  contracts  of  insurance,  both  on  the  part  of  the  insured 
and  the  insurer,  and  a  knowing  and  willful  overvaluation 
of  property  by  the  insured,  with  a  view  and  purpose  of 
obtaining  insurance  thereon  for  a  greater  sum  than  could 
otherwise  be  obtained,  is  a  fraud  upon  the  insurance  com- 
pany that  avoids  the  i)olicy.  It  is  a  question  of  good 
faith  and  honest  intention  on  the  part  of  the  insured,  and 
though  he  may  have  put  a  value  on  his  property  greatly 
in  excess  of  its  cash  value  in  the  market,  yet  if  he  did  so 
in  the  honest  belief  that  the  property  was  worth  the  val- 
uation put  upon  it,  and  the  excessive  valuation  was  made 
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in  good  faith,  and  not  intended  to  mislead  or  defraud 
the  insurance  company,  then  such  overvaluation  is  not  a 
fraudulent  overvaluation  that  will  defeat  a  recovery," 

First  Xat.  Bank  of  Kansas  City  v.  Hartford  Fire  Ins.  Co.y 
95  U.  S.,  673,  was  also  a  suit  upon  an  insurance  policy. 
In  that  case  the  insured,  in  his  application,  placed  a 
valuation  upon  his  building  of  f  15,000  and  upon  his  ma- 
chinery of  ?15,000.  One  of  the  defenses  was  that  this 
was  an  overvaluation.  The  circuit  court  found  that  the 
building  was  worth  f 8,000,  and  no  more;  and  the  ma- 
chinei7  was  worth  f  12,000,  and  no  more.  The  court  fur- 
ther found  that  the  representations  as  to  value  were 
made  without  any  intention  on  the  part  of  the  assured 
to  commit  a  fraud  upon  the  insurance  company.  In  dis- 
cussing the  question  as  to  whether  this  overvaluation 
was  a  defense  to  the  action,  the  supreme  court  of  the 
United  States  said:  "But  his  situation  and  duty  were 
wholly  different  when  required  to  state  the  cash  value  of 
his.  property.  He  was  required  to  give  its  'estimated 
value/  His  answers  concerning  such  value  were,  in  one 
sense,  and,  perhaps,  in  every  just  sense,  only  the  expres- 
sion of  an  opinion.  The  ordinary  test  of  the  value  of 
property  is  the  price  it  will  command  in  the  market  if 
offered  for  sale.  But  that  test  cannot,  in  the  very  nature 
of  the  case,  be  applied  at  the  time  application  is  made 
for  insurance.  Men  may  honestly  differ  about  the  value 
of  property,  or  as  to  what  it  will  bring  in  the  market; 
and  such  differences  are  often  very  marked  among  those 
whose  special  business  it  is  to  buy  and  sell  property  of 
all  kinds.  The  assured  could  do  no  more  than  estimate 
such  value;  and  that,  it  seems,  was  all  that  he  was  re- 
quired to  do  in  this  case.  His  duty  was  to  deal  fairly 
with  the  company  in  making  such  estimate.  The  special 
finding  shows  that  he  discharged  that  duty  and  observed 
good  faith."  The  court  summed  up  its  conclusion  upon 
the  question  under  consideration  in  the  syllabus  as  fol- 
lows: "When  a  party  states  in  his  application  for  an 
insurance  that  he  has  made  a  just,  full,  and  true  expo- 
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Bition  of  all  material  facts  and  circumstances  in  regard 
to  the  condition,  situation,  value,  and  risk  of  the  property, 
so  far  as  known  to  him,  and  the  application  is  expressly 
made  a  part  of  the  policy,  should  it  afterwards  appear 
that  he  overestimated  the  value  of  the  property  the  policy 
would  not  be  vitiated,  unless  it  be  shown  that  the  esti- 
mate was  intentionally  excessive."  The  defense  of  over- 
valuation interposed  to  this  action  by  the  insurance  com- 
pany cannot  be  sustained,  assuming  that  there  was  an 
overvaluation  made  by  Simmons. 

12.  In  the  application  made  by  Simmons  for  insurance 
he  was  asked  these  two  questions: 

"Q.  State  the  actual  amount  paid  for  it — ^that  is,  the 
farm. 

"A.  Sixteen  hundred  dollars. 

"Q.  State  terms  of  sale. 

"A.  Cash." 

A  final  contention  is  that  the  answers  of  Simmons  to 
these  two  questions  were  false.  As  to  the  first  question 
and  answer  the  evidence  on  behalf  of  Simmons  tends  to 
show  the  following:  At  the  time  he  made  application  to 
the  agent  of  the  insurance  company  for  this  insurance 
the  agent  read  the  question  in  the  application:  '*State 
the  actual  value  paid  for  it."  Simmons  thereupon  an- 
swered by  saying  that  the  consideration  expressed  in 
his  deed  was  fl,600,  and  thereupon  the  insurance  agent 
responded:  "That  is  what  goes,"  and  wrote  "sixteen  hun- 
dred" in  the  application.  As  to  the  second  question  the 
evidence  shows  that  Simmons  did  not  pay  cash  for  the 
land;  that  is,  that  he  did  not  pay  money  for  it.  The 
conj?.ideration  he  paid  for  it  w^as  the  transfer  of  a  promis- 
sory note  that  he  owned,  some  hay,  and  the  assumption 
of  a  mortgage  upon  the  land.  We  have  already  seen  that 
these  statements  were  not  warranties.  We  have  already 
seen  that  the  insurance  company  has  not  pleaded  nor 
attempted  to  prove  that  these  statements  were  made  with 
any  sinister  motive.  In  its  answer  the  insurance  com- 
pany pleaded  that  these  statements,  in  addition  to  being 
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false,  were  material  to  the  risk.  The  jury  was  not  re- 
quired by  any  special  finding  to  answer  that  question, 
and  since  the  general  finding  of  the  jury  is  against  the 
insurance  company,  we  must  presume  that  they  consid- 
ered the  issues  made  by  the  pleadings  as  to  whether  these 
representations  were  false  and  as  to  whether  they  were 
material  and  resolved  them  against  the  insurance  com- 
pany. If  the  verdict  of  the  jury  is  to  be  taken  as  a  find- 
ing that  the  representations  were  true  when  made,  then 
the  evidence  would  probably  not  support  that  finding. 
If  the  verdict  of  the  jury  is  to  be  taken  as  a  finding  that 
the  representations  made  were  not  material  to  the  risk, 
we  think  that  finding  is  supported  by  the  evidence.  In- 
deed, we  think  no  evidence  was  required  to  show  that 
those  questions  and  the  answers  to  them  were  utterly 
immaterial.  The  farm — the  land — was  not  the  subject 
of  the  insurance  contract  about  to  be  made,  and  in  the 
application  itself  the  assured  was  made  to  warrant  the 
truth  of  his  statements  in  regard  to  the  insured  property 
only, — the  buildings  and  personalty.  In  Campbell  t\  Xeir 
England  Mutual  TAfe  Ins.  Co.j  98  Mass.,  381,  already  quoted, 
the  court  said:  "The  answers  contained  in  the  applica- 
tion being  in  the  nature  of  representations  only,  the  ques- 
tion is  of  their  substantial  and  not  of  their  literal  truth.  • 
To  defeat  the  policy  they  must  be  shown  to  be  materially 
untrue  or  untrue  in  some  particular  material  to  the  risk. 
♦  •  •  We  understand  it  to  be  a  question  for  the  jurj- 
to  determine,  whether  the  facts  which  appear  in  evidence 
are  so  far  inconsistent  with  the  answers  relied  on  in  the 
application  as  to  establish  a  material  misrepresentation." 
To  the  same  effect  see  Houghton  v.  ifanufacturers  Mutual 
Fire  Ins.  Co.,  8  Met.  [Mass.],  114.  In  MuhUle  v.  A(lani.9^ 
19  Fed.  Rep.,  887,  it  was  held  that  the  materiality  of  a 
representation  is  a  question  of  fact  and  that  the  test  is 
the  probable  effect  of  the  representation  upon  the  judg- 
ment of  the  insurer.  To  the  same  effect  see  Hardman 
V.  Fireman^s  Ins.  Co.^  20  Fed.  Rep.,  594.  In  Ijevie  v.  Metro- 
politan Life  Ins.  Co.y  39  N.  E.  Rep.  [Mass.],  792,  it  was  held 
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that  whether  answers  made  by  an  assured  in  his  appli- 
cation were  false  and  made  with  an  intent  to  deceive  were 
questions  of  fact  for  the  jury.  We  reach  the  conclusion, 
therefore,  that  in  order  that  the  answers  under  consid- 
eration— made  by  the  assured — constitute  a  defense  to 
this  action,  it  was  incumbent  upon  the  insurance  com- 
pany to  plead  and  prove  not  only  that  the  answers  were 
made  as  written  in  the  application,  but  that  they  were 
false;  that  they  were  false  in  some  particular  material 
to  the  insurance  risk;  and  that  the  insurance  company 
relied  and  acted  upon  these  answers.  Since  the  plead- 
ing and  the  proof  establish  only  that  the  answers  were 
made  and  were  false,  the  defense  was  not  made  out.  The 
judgment  of  the  district  court  is 

Affir&ied. 


Iiriia  Frank  W.  Kbttbnbach,  Administrator,  v.  Ouajell 

*54  g7  Life  Association. 


FUaED  December  2. 1896.    Ifo.  6956. 

1«  Life  Iniurance:  Time  Action  on  Policy  Accrues.    A  life  insuranoe 
t  policy  provided  that  no  action  should  be  maintained  thereon  unless 

commenced  within  one  year  from  the  date  of  the  death  of  the 
assured.  The  assured  died  on  the  9th  day  of  September.  The 
policy  also  provided  that  the  death  loss  should  be  payable  within 
ninety  days  after  the  first  periodical  mortuary  premium  paying 
day  next  ensuing  the  date  of  acceptance  by  the  insurance  com- 
pany of  satisfactory  evidence  of  the  death  of  the  assured.  Held, 
(1)  That  a  cause  of  action  on  the  policy  did  not  accrue  earlier 
than  ninety  days  after  September  9;  (2)  that  the  time  fixed  by 
the  policy  in  which  an  action  thereon  might  be  brought  did  not 
begin  to  run  until  the  right  of  action  accrued. 

2. :    Warranties:   Construction.    Statements  contained  in  an 


application  for  a  policy  of  insurance  will  not  be  construed  as  war- 
ranties unless  the  provisions  of  the  application  and  policy,  taken 
together,  leave  no  room  for  any  other  construction. 

3. :  :  .    In  construing  a  contract,  for  the  purpose  of 

determining  whether  the  statements  made  therein  were  intended 
by  the  parties  thereto  to  be  warranties  or  representations,  the 
court  will  take  into  consideration  the  situation  of  the  parties,  the 
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subject-matter  of  the  contract,  and  the  language  employed,  and 
will  consider  a  statement  made  to  be  a  warranty  only  when  it 
clearly  appears  that  such  was  the  intention  of  the  contracting 
parties;  that  the  mind  of  each  party  consciously  intended  and  con- 
sented that  such  should  be  the  interpretation  of  his  statements. 


:  :  :  Pleading  and  Proof.    Certain  statements 

and  answers  made  by  an  assured  in  an  application  for  a  life  insur- 
ance policy  set  out  in  the  opinion  and  held  (1)  not  to  be  warran- 
ties, but  representations;  (2)  that  in  order  for  such  represen- 
tations to  constitute  a  defense  to  an  action  on  the  policy  it  is 
incumbent  upon  the  insurance  company  to  plead  and  prove  that 
the  statements  and  answers  were  made  as  written  in  the  applica- 
tion; that  they  were  false;  that  they  were  false  in  some  particular 
material  to  the  insurance  risk;  that  they  were  made  intentionally 
by  the  assured;  and  that  the  insurance  company  relied  and  acted 
upon  such  statements. 


S. 


JBtna  Ins,  Co.  v,  Simmons,  49  Neb.»  811,  followed. 


Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  KiSYSOR,  J. 

SaunderSf  Maofarland  d  Dickey^  for  claintifl  in  error. 

Greene  d  Brechenrtdge^  contra: 

Where  the  statements  warranted  by  the  assured  are 
untrue,  he  cannot  recover.    {Mina  Life  Ins.  Co^  v.  France^ 
91  U.  S.,  510;  Connecticut  Mutual  Life  Ins.  Co.  v.  Pyk,  44 
O.  St.,  19;  Baumgart  v.  Modem  Woodmen  of  America^  85 
Wis.,  546;    Cobb  v.  Covena/nt  Mutual  Benefit  A88%  153 
Mass.,  176;  Fitzrandolph  v.  Mutual  Belief  Society y  17  Can 
S.  C,  338;  Jeffries  v.  Economical  Life  Ins.  Co.,  22  Wall.  [U, 
S.],  47;  Morgan  v.  Mutual  Life  Benefit  Ass%  32  111.  App.,  79 
Johnson  v.  Maine  d  New  Brimsmch  Ins.  Co.,  83  Me.,  183 
AlahaTna  Gold  Life  Ins.  Co.  v.  Gamer,  77  Ala.,  210;  Hart 
well  r.  Alabama  Life  Ins.  Co.,  33  La.  Ann.,  1354;  Byers  v, 
Farmns  Ins.  Co.,  35  O.  St,  606;  Stensgaard  v.  St.  Paul  Real 
Estate  Lis.  Co.,  50  Minn.,  429.) 

The  materiality  of  an  express  warranty  will  not  be 
inquired  into.  (Brooks  v.  Standard  Fire  Ins.  Co.,  11  Mo. 
App.,  349;  Lochner  v.  Home  Mutual  Ins.  Co.,  17  Mo.,  255; 
Mers  V.  Franklin  Ins.  Co.,  68  Mo.,  131;  Glendale  Mfg.  Co. 
V.  Protection  Ins.  Co.,  21  Conn.,  19.) 
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The  terms  of  the  contract  goyern.  {Grilbeit  i\  Phcmix 
Ins.  Co.,  36  Barb.  [N.  Y.],  372;  Healey  v.  Impaual  Fire  //w. 
Co.,  5  Nev.,  268.) 

If  the  agents  of  the  company  knew  of  the  diseased  con- 
dition of  assured  when  they  filled  out  the  application  and 
made  the  examination,  they  perpetrated  a  fraud  upon 
their  principal  in  the  intei*est  of  the  assured  with  the 
latter's  knowledge,  and  the  company  would  not  be  bound 
by  the  agent's  acts.  {New  York  lAfe  Ins.  Co.  v.  Fletcher, 
117  U.  S.,  519;  Johnson  v.  Dakota  Fire  d  Marine  Ins.  Co., 
1  N.  Dak.,  167;  Centennial  Mutual  Life  Ass^n  v.  Parhum,  80 
Tex.,  518;  Smith  v.  Cash  Mutual  Ins.  Co.,  24  Pa.  St.,  324.) 

Jaoob  Fawcett  and  B.  Gt.  Burbank,  also  for  defendant  in 
error. 

Kagan,  C. 

This  is  a  suit  upon  a  life  insurance  policy  brought  in 
the  district  court  of  Douglas  county  by  Frank  W.  Ketten- 
bach,  administrator  of  the  estate  of  William  P.  Ketten- 
bach,  deceased,  against  the  Omaha  Life  Association,  the 
successor  ^of  the  Pythian  Life  Association,  hereinafter 
called  the  "insurance  company."  At  the  close  of  the 
evidence  the  insurance  company  moved  the  court  for  a 
direction  to  the  jury  to  return  a  verdict  in  favor  of  the 
administrator  for  the  sum  of  f90.15,  the  amount  of  the 
premium  paid  by  the  deceased  to  the  insurance  company 
for  the  policy  in  suit.  This  motion  was  sustained,  a  ver- 
dict returned  as  directed,  upon  which  judgment  was  en- 
tei-ed  for  the  administrator,  and  to  reverse  which  he 
prosecutes  to  this  court  a  petition  in  error.  Two  argu- 
ments are  relied  upon  here  to  sustain  this  judgment. 

1.  The  policy  in  suit  provided  that  no  action  should  be 
maintained  thereon  unless  commenced  within  one  year 
from  the  date  of  the  death  of  the  assured.  The  assured 
died  on  the  9th  day  of  September,  1891,  and  the  present 
suit  was  brought  on  the  24th  of  October,  1892.  The 
policy  provided  that  the  death  loss  should  be  payable 
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within  ninety  days  after  the  first  periodical  mortuary 
premium  paying  day  next  ensuing  the  date  of  acceptance 
by  the  insurance  company  of  satisfactory  evidence  of  the 
death  of  the  assured.  The  argument  is  that  the  action 
was  not  brought  within  the  time  prescribed  by  the  policy. 
The  administrator's  cause  of  action  could  not  possibly 
have  accrued  earlier  than  ninety  days  after  September  9, 
1 891,  the  date  of  the  death  of  the  insured,  (lerman  Ins. 
Co.  V.  Fairhankj  32  Neb.,  750,  was  a  suit  upon  a  fire  in- 
surance policy  which  provided  that  no  action  on  the 
policy  should  be  maintained  unless  commenced  within 
six  months  after  the  loss  sued  for  occurred.  One  of  the 
defenses  interposed  to  the  action  was  that  it  was  barred 
by  the  provisions  of  the  policy.  Norval,  J.,  speaking  to 
the  point,  said:  "The  petition  alleges  and  the  proofs  show 
that  the  loss  occurred  January  12,  1888.  The  suit  was 
begun  ♦  ♦  ♦  eight  months  and  a  half  after  the  cow 
was  killed.  If  the  condition  of  the  policy  above  quoted 
stood  alone,  and  was  within  the  contemplation  of  the 
parties  when  the  contract  was  entered  into,  then,  doubt- 
less, the  failure  of  the  plaintiff  to  commence  his  action 
within  six  months  after  the  loss  would  operate  as  a  bar 
to  the  action.  But  a  contract  of  insurance,  like  all  other 
contracts,  must  be  construed  so  as  to  give  effect,  if  possi- 
ble, to  all  its  provisions.  This  policy  provides  that  writ- 
ten notice  of  the  loss  or  damage  must  be  immediately 
given  and  within  thirty  days  the  claimant  must  furnish 
proofs  thereof.  It  is  also  stipulated  that  *the  amount  of 
loss  or  damage,  to  be  estimated  according  to  the  actual 
cash  value  of  the  property  at  the  time  of  the  loss  and  to 
be  paid  ninety  days  after  notice  and  due  and  satisfactory 
proofs  of  the  same  shall  have  been  made  by  the  assured 
and  received  at  the  company's  home  oflBce  at  Preeport, 
Illinois.'  It  will  be  observed  that  by  the  above  condition 
of  the  policy  the  plaintiff  in  error  did  not  become  liable 
to  pay  the  loss  until  ninety  days  after  the  making  of  the 
proofs  of  loss.  The  money  was  not  due  and  the  holder 
of  the  policy  could  not  have  lawfully  demanded  payment 
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until  that  time  had  elapsed.  No  suit,  therefore,  could 
have  been  commenced  prior  to  the  expiration  of  ninety 
days  after  the  loss,  and  it  is  well  settled  that  the  period 
of  limitation  of  six  months  did  not  begin  to  run  from 
the  date  of  loss,  but  from  the  time  the  suit  could  have 
been  brought."  The  time  fixed  by  the  policy  in  suit  in 
which  an  action  thereon  might  be  brought  did  not  begin 
to  run  until  the  right  of  action  of  the  administrator  ac- 
crued, and  that  action  did  not  accrue  more  than  a  year 
prior  to  the  time  this  action  was  brought.  The  argument 
then  of  the  insurance  company  that  the  action  was  barred 
by  the  terms  of  the  policy  when  brought  is  untenable. 

2.  The  policy  in  suit  was  based  upon  a  written  appli- 
cation made  therefor  by  the  assured.  In  this  application 
he  was  asked  and  answered,  among  others,  the  following 
questions: 

"Name  and  residence  of  your  usual  medical  attendant? 
Dr.  Morris. 

"For  what  diseases  have  you  required  his  advice  or 
attendance?    None. 

"Have  you  consulted  or  obtained  advice  of  any-  other 
medical  man  within  the  last  ten  years?    No. 

"Are  you  in  good  health?     Yes. 

"Give  character,  date,  and  duration  of  last  illness, 
trivial  or  otherwise?     Not  for  years. 

"Have  you  at  present,  or  have  you  ever  had  since  child- 
liood,  any  of  the  following  disorders  or  diseases:  Apo- 
plexy, asthma,  Bright's  disease,  bronchitis,  cancer, 
chronic  diarrhoea,  colic  (renal  or  hepatic),  constipation 
(habitual),  consumption,  cough  (protracted),  delirium  tre- 
mens, diflSculty  or  increased  frequency  in  urinating,  diph- 
theria, disease  of  the  heart,  disease  of  genital  or  urinary 
organs,  disease  of  liver,  disease  of  lungs,  disease  of  kid- 
neys, disease  of  bladder,  disease  of  stomach,  bowels,  dis- 
charge from  ear,  dropsy,  dysentery,  dyspepsia,  enlarged 
glands,  eruptions  or  any  skin  diseases,  or  fistula  in  ano,  or 
fits  or  convulsions,  gout,  gravel,  headache  (severe  or  fre- 
quent), impaired  sight,  hearing,  insanity,  jaundice,  neu- 
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ralgia,  palpitation,  paralysis,  piles,  pleurisy,  pneumonia, 
rheumatism  (state  whether  articular,  or  muscular,  acute 
or  chronic),  shortness  of  breath,  small-pox,  sore  throat 
(persistent),  or  spinal  disease,  spitting  or  coughing  of 
blood,  swelling  of  hands,  feet,  or  eyelids,  syphilis,  tumors 
of  any  kind,  ulcers,  open  sores,  or  vertigo?     No." 

"Have  you  had  any  diseases  other  than  those  above 
named,  or  malformation  or  injury?     No." 

The  application  also  contained  the  following:  "I  do 
hereby  declare  •  ♦  ♦  that  I  am  now^  in  good  health 
and  do  ordinarily  enjoy  good  health,  and  that  in  the  above 
application  I  have  not  withheld  any  circumstances  or  in- 
formation touching  the  past  or  present  state  of  my  health 
or  habits  of  life  with  which  the  Pythian  Life  Association 
ought  to  be  made  acquainted.  ♦  •  •  And  I  do  hereby 
declare  and  agree  that  each  and  every  statement  and  an- 
swer contained  in  this  application  is  material  to  the  risk, 
and  I  hereby  warrant  all  the  answers  and  statements  and 
each  and  every  one  of  them  contained  herein  ♦  •  ♦ 
to  be  full,  complete,  and  true,  and  it  is  agreed  that  this 
warranty  shall  form  the  basis  and  shall  be  a  part  of  the 
contract  between  me  and  said  association.  •  •  •  j 
do  further  agree  that  if  any  of  the  answers  or  statements 
made  and  contained  herein  are  not  full  and  complete,  or 
that  if  the  same  or  any  of  them,  whether  made  in  good 
faith  or  otherwise,  are  in  any  respect  untrue,  then  said 
policy  and  this  contract  shall  be  null  and  void.  *  *  ♦ 
If  any  statement  made  in  the  application  for  this  policy 
of  insurance  is  in  any  respect  untrue,  then  and  in  each 
and  every  such  case  the  consideration  of  this  contract 
shall  be  deemed  to  have  failed  and  this  policy  of  insur- 
ance shall  be  null  and  void." 

The  application  was  made  a  part  of  the  policy,  and  the 
latter  recited  that  it  was  issued  in  consideration  of  the 
application,  which  was  made  a  part  of  the  contract,  and 
of  the  statements  made  therein,  which  statements  every 
person  accepting  or  acquiring  an  interest  in  the  policy 
adopted  as  his  own  and  warranted  to  be  full,  complete. 
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and  true.  It  is  now  insisted  in  support  of  the  judgment 
that  each  and  every  of  the  statements  and  answers 
quoted  above  made  by  the  assured  in  his  application  for 
the  policy  in  suit  were  and  are  warranties;  that  some  of 
said  statements  or  answers  were  untrue,  and  that  there- 
fore the  policy  has  never  been  in  force. 

Were  the  statements  and  answers  quoted  above  made 
by  the  assured  warranties  or  representations?  In  /Etna 
Ins,  Co.  i\  SimmonSj  49  Neb.,  811,  we  had  occasion,  thi^ 
term,  to  consider  the  question  whether  the  answers  made 
by  the  insured  in  an  application  for  insurance  were 
warranties  or  representations.  We  there  examined  the 
question  and  reviewed  the  authorities  at  some  length 
and  reached  the  conclusion  that  the  weight  of  modern 
authority  establishes  the  following  rules:  That  the  state- 
ments contained  in  an  application  for  a  policy  of  insur- 
ance will  not  be  construed  as  warranties  which,  if  untrue 
in  any  particular,  would  avoid  the  policy,  unless  the  pro- 
visions of  the  application  and  policy,  taken  together,  leave 
no  room  for  any  other  construction.  And  in  constru- 
ing a  contract  for  the  purpose  of  determining  whether 
the  statements  made  therein  were  intended  by  the  parties 
thereto  to  be  warranties  or  representations  the  court  will 
take  into  consideration  the  situation  of  the  parties,  the 
subject-matter  of  the  contract,  and  the  language  em- 
ployed, and  will  construe  a  statement  made  to  be  a  war- 
ranty only  when  it  clearly  appears  that  such  was  the  in- 
tention of  the  contracting  parties;  that  the  mind  of  each 
party  consciously  intended  and  consented  that  such 
should  be  the  interpretation  of  his  statements.  Apply- 
ing the  rule  announced  in  that  case  to  the  question  here, 
we  cannot  say  that  it  clearly  appears  from  the  contract 
in  suit  that  it  was  the  intention  of  the  contracting  parties 
that  every  statement  and  answer  quoted  above  made  by 
the  assured  in  his  application  should  be  a  warranty  as 
that  term  is  understood  in  insurance  law;  that  every 
statement  and  answer  made  should  be  literally  true,  or 
that  the  policy  should  be  void.     If  the  answers  and  state- 
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ments  made  in  this  application  were  warranties,  then  no 
matter  how  immaterial  any  statement  or  answer  was,  nor 
how  little  the  fact  varied  from  the  statement  or  answer 
made,  the  policy  was  never  in  force.  When  we  read  this 
entire  application  and  policy  together;  when  we  consider 
the  subject-matter  of  the  contract  and  the  language  em- 
ployed, the  parties  sometimes  using  the  word  "state- 
ments''  and  sometimes  the  word  "warranties,"  we  cannot 
say  that  the  mind  of  the  contracting  parties  met  and  con- 
sciously consented  that  the  validity  of  the  policy  in  this 
contract  should  depend  upon  the  literal  truth  of  every  an- 
swer and  statement  made  in  the  application.  In  this  ap- 
plication the  assured  was  asked  if  he  had  then  or  had  ever 
had  since  childhood  any  of  fifty-seven  named  diseases. 
What  sane  man  would  consciously  warrant  that  ever  since 
his  childhood  he  had  not  had  any  disease  of  the  heart, 
liver,  lungs,  kidneys,  bladder,  stomach,  or  bowels?  No 
sane  man  would  consciously  consent  that  on  the  literal 
truth  of  his  negative  answer  to  such  a  question  should 
depend  the  validity  of  a  life  insurance  policy.  It  might 
require  a  post-mortem  examination  to  enable  medical  ex- 
perts to  determine  whether  any  of  such  organs  of  the 
assured  had  since  his  childhood  been  diseased,  and  yet 
if  these  answers  were  warranties  and  such  an  examina- 
tion revealed  a  diseased  organ,  the  i)olicy  would  be  void. 
The  language  of  the  lamented  Justice  Miller  in  Piedmont 
d  Arlington  Life  Ins.  Go.  v.  Ewing^  92  U.  S.,  377,  is  applica* 
ble  here:  "How  can  a  man  who  has  lived  forty  or  fifty 
years  prove  that  he  never  had  dyspepsia  or  a  diarrhoea  or 
any  disease  of  the  heart  or  bowels?  And  how  can  he 
prove  that  his  habits  of  life  have  always  been  correct  and 
that  he  never  drank  ardent  spirits  to  the  extent  of  intem- 
perance? While  it  may  be  easy  enough  to  prove  the 
aflBrmative  of  one  of  these  questions  it  is  next  to  impossi- 
ble to  prove  the  negative*  The  number  of  the  questions 
now  asked  of  the  insured  in  every  application  for  a 
policy,  and  the  variety  of  subjects,  and  length  of  time 
which  they  cover  are  such  that  it  may  be  safely  said  that 
58 
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no  sane  man  would  ever  take  a  policy  if  proof  to  the  satis- 
faction of  a  jury  of  the  truth  of  every  answer  were  made 
known  to  him  to  be  an  indispensable  prerequisite  to  pay- 
ment of  the  sum  secured,  that  proof  to  be  made  only  after 
he  was  dead^  and  could  render  no  assistance  in  furnishing 
it."  In  this  case,  if  we  are  to  consider  each  of  these  state- 
ments and  answers  of  the  assured  to  be  warranties,  in 
order  to  do  so  we  are  compelled  to  adopt  one  of  two  as- 
sumptions: We  must  either  presume  that  the  insured  was 
insane  or  a  man  of  such  colossal  ignorance  as  to  render  his 
contracts  voidable,  or  that  the  insurance  company,  aware 
of  the  technical  legal  meaning  of  the  term  "warranty," — 
and  the  assured  being  ignorant  thereof, — ^purposely  used 
it  so  that  in  case  the  assured  died  before  the  premiums 
he  paid  equalled  the  amount  of  the  risk  they  might  use 
that  term  to  defeat  his  representatives.  We  do  not  think 
it  fair  or  just  either  to  the  insurance  company  or  to  the 
insured  to  indulge  either  of  these  presumptions,  but  pre- 
fer to  rest  our  decision  on  the  proposition  that  the  con- 
duct and  language  of  the  contracting  parties  lead  us  to 
the  conclusion  that  the  mind  of  the  assured  never  con- 
sciously intended  and  consented  that  the  answers  he  made 
to  the  questions  propounded  to  him  should  be  deemed 
and  taken  to  be  warranties  as  that  term  is  understood  in 
insurance  law;  and  we  accordingly  hold  that  the  state- 
ments and  the  answers  made  by  the  insured  in  his  appli- 
cation for  the  policy  in  this  suit  were  not  warranties,  but 
representations.  (See  JEtna  Life  Ins.  Go.  v,  SimmonJi^ 
siipra^  and  cases  there  cited.)  And  that  in  order  for  such 
representations  to  constitute  a  defense  to  this  action  it  is 
incumbent  upon  the  insurance  company  to  plead  and 
prove  that  the  statements  and  answers  were  made  as 
written  in  the  application;  that  they  were  false;  that  they 
were  false  in  some  particular  material  to  the  insurance 
risk;  that  they  were  made  intentionally  by  the  insureii; 
and  that  the  insurance  company  relied  and  acted  upon 
such  statements; — and  these  are  questions  of  fact  and  not 
questions  of  law.     The  court  erred  in  taking  the  case 
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from  the  jury,  and  its  judgment  is  reversed  and  the  cause 
remanded. 

Beversed  and  remanded. 


58    SfiS 


49    851 

John  A.  Horbach,  appellant,  v.  City  of  Omaha  et  ;  so  ^ 

AL.,  appellees. 

Filed  December  2, 1896.    No.  8712. 

1.  BiU  of  Exceptions:  Submission  to  Adverse  Party:  Extension  of 
Time.  Section  311  of  the  Code  of  Civil  Procedure  fixes  and  limits 
the  time  within  which  proposed  bills  of  exceptions  may  be  sub- 
mitted to  the  adverse  party.  In  the  absence  of  any  order,  the 
party  excepting  has  for  this  purpose  fifteen  days  from  the  adjourn- 
ment sine  die  of  the  term  at  which  Judgment  is  rendered  or  at 
which  a  motion  for  a  new  trial  is  ruled  on.  The  court  may  in  its 
discretion  allow  additional  time,  not  exceeding  forty  days  from 
such  adjournment.  Upon  due  showing  of  diligence,  and  not  other- 
wise, the  Judge  who  tried  the  cause  may  further  extend  the  time, 
but  not  beyond  forty  days  additional. 

2. :   Delay  of  Stenographer:   Extension  of  Time.    The  fact 

that  the  party  excepting  has  been  diligent,  and  the  delay  was 
caused  by  the  default  of  the  reporter  in  preparing  a  transcript, 
does  not  authorize  the  submission  of  a  bill  after  the  expiration  of 
eighty  days  from  the  adjournment  of  the  term. 


3. :  :  .    Richards  v.  State,  22  Neb.,  145,  overruled  on 

the  point  stated  in  the  first  paragraph  of  the  syllabus  thereof. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Keysor,  J.  Submitted  to  supreme 
court  on  motion  by  appellee  Edward  B.  Baer  to  quash 
the  bill  of  exceptions.     Motion  sustained. 

Saunders  &  Macfarland  and  W.  J.  Connelly  for  the  mo- 
tion. 

Charles  A.  Oossy  contra. 

Irvine,  C. 

This  case  is  presented  on  the  motion  of  appellee  Baer 
to  quash  the  bill  of  exceptions,  the  principal  ground  of 
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the  motion  being  that  the  proposed  bill  was  not  sub- 
mitted to  the  appellee  within  the  time  provided  by  law. 
The  record  discloses  that  the  decree  api>ealed  from  was 
rendered  at  the  February,  1896,  term  of  the  district  court 
for  Douglas  county,  which  adjourned  May  2.  At  the 
time  the  decree  was  rendered  forty  days  from  the  rising 
of  court  was  allowed  in  which  to  prepare  and  submit  the 
bill.  On  June  10  a  further  order  was  made  by  the  trial 
judge  whereby  an  additional  forty  days  was  allowed. 
The  bill  was  not  submitted  until  July  25,  which  was  sev- 
eral days  after  the  expiration  of  the  time  limited.  When 
submitted  to  Baer's  counsel  no  amendments  were  pro- 
posed, but  they  objected  to  the  allowance  of  the  bill  for 
the  reason  indicated.  The  judge,  howevier,  undertook  to 
allow  the  bill  on  quite  satisfactory  evidence  that  the  de- 
lay in  submitting  the  same  was  due  to  no  fault  of  the 
plaintiff  or  his  attorney,  but  was  occasioned  solely  by  the 
failure  of  the  official  stenographer  to  sooner  prepare  a 
transcript  of  the  evidence.  The  question  is  thus  pre- 
sented as  to  whether  a  proposed  bill  of  exceptions  may 
be  submitted  to  the  adverse  party  after  the  expiration 
of  the  extreme  time  permitted  by  statute  and  by  the 
judge's  order  in  pursuance  thereof,  where  the  plaintiff 
shows  himself  to  have  been  diligent. 

This  question  calls  for  a  consideration  of  section  311 
of  the  Code  of  Civil  Procedure,  which,  so  far  as  it  relates 
to  the  time  of  presenting  the  bill,  now  stands  as  follows: 
"When  the  decision  is  not  entered  on  the  record  or  the 
grounds  of  objection  do  not  sufficiently  appear  in  the 
entry,  the  party  excepting  must  reduce  his  exceptions 
to  writing  within  fifteen  days,  or  in  such  time  as  the 
court  may  direct,  not  exceeding  forty  days  from  the  ad- 
journment sine  die  of  the  term  of  court  at  which  judg- 
ment is  rendered  or  at  which  the  motion  for  a  new  trial 
is  ruled  on,  and  submit  the  same  to  the  adverse  party 
or  his  attorney  of  record  for  examination  and  amendment 
if  desired.  *  *  *  In  cases  where  a  party  seeking  to 
obtain  the  allowance  of  a  bill  of  exceptions  has  used  due 
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diligence  in  that  behalf,  but  has  failed  to  secure  the  set- 
tlement and  allowance  of  the  same  as  herein  required,  it 
shall  be  competent  for  the  judge  who  tried  the  cause, 
upon  due  showing  of  diligence  and  not  otherwise,  to  ex- 
tend the  time  herein  allowed,  but  not  beyond  forty  days 
additional  to  that  herein  provided,  making  such  specific 
directions  in  that  behalf  as  shall  seem  just  to  all  parties/' 
In  Rii^hards  v.  Statej  22  Neb.,  145,  a  similar  question 
arose  and  the  following  language  was  used:  "This  being 
the  case,  the  plaintiff  was  not  at  fault.  So  far  as  ap- 
pears, he  has  done  all  that  he  could  to  procure  the  bill 
within  the  time  stated.  In  the  absence  of  a  showing  to 
the  contrary,  all  presumptions  of  diligence  are  in  favor 
of  the  plaintiff  in  error.  The  law  relating  to  the  prepara- 
tion of  bills  of  exception  should  be  liberally  construed, 
as  being  in  furtherance  of  justice.  The  motion  must 
therefore  be  overruled."  This  decision  is  open  to  criti- 
cism on  several  grounds.  The  court  makes  no  reference 
to  the  terms  of  the  statute  nor  to  any  of  the  somewhat 
numerous  decisions  which  had  preceded  the  case  under 
consideration.  The  case  involved  a  number  of  important 
questions,  and  it  is  inferable  from  the  detailed  treatment 
of  other  questions  in  the  opinion  and  the  summary  dis- 
position of  this  one,  that  this  was  treated  by  both  counsel 
and  the  court  as  of  minor  importance  and  did  not  receive 
as  careful  an  examination  as  it  would  have  received  had 
the  motion  to  quash  been  presented  as  a  distinct  matter. 
The  decision  m  based  on  two  propositions:  First,  that 
in  the  absence  of  a  showing  to  the  contrary,  diligence 
in  procuring  the  settlement  of  the  bill  would  be  pre- 
sumed; and  secondly,  that  if  the  plaintiff  in  error  was 
diligent,  delay  was  not  fatal.  The  court  in  announcing 
these  propositions  evidently  overlooked  the  fact  that  the 
statute,  instead  of  presuming  diligence  on  the  part  of  the 
plaintiff,  provides  that  the  second  forty  days  may  be  al- 
lowed "upon  due  showing  of  diligence  and  not  other- 
wise;" and  also  overlooked  the  further  provision  that 
when  such  diligence  is  shown  time  may  be  extended, 
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"but  not  beyond  forty  days  additional."  Further,  it  ap- 
pears from  the  opinion  that  the  objection  made  by  the 
attorney  general  to  the  bill  was  that  it  was  not  signed 
within  eighty  days  from  the  time  the  court  adjourned. 
The  eighty -day  period  refers  to  the  submission  of  the  bill 
to  the  adverse  party.  Under  proper  circumstances  it 
need  not  be  presented  for  signature  by  the  judge  until 
twenty  days  thereafter,  and  then  the  judge  may  retain 
the  bill  for  examination  and  sign  it  still  later.  {Leighton 
V.  Stuart,  8  Neb.,  96;  Parker  v.  Kuhn,  19  Neb.,  394.) 
Therefore,  the  case  did  not  properly  present  the  question 
which  the  court  undertook  to  pass  upon.  For  the  rea- 
sons stated  we  do  not  think  that  Kichards  r.  State  should 
be  deemed  as  conclusively  settling  the  question  before  us. 
Prior  to  1877  it  was  necessary  to  settle  the  bill  of  ex- 
ceptions within  the  trial  term.  Under  this  practice 
terms  were  kept  open  for  long  and  indefinite  periods  to 
permit  the  settlement  of  bills,  and  the  legislature,  there- 
fore, in  1877  (Session  Laws,  p.  11),  amended  section  311 
in  such  manner  that  it  was  made  to  contain  the  provision 
in  the  present  section  whereby  the  party  excepting  is 
required  to  submit  the  proposed  bill  within  fifteen  days 
or  in  such  time  as  the  court  may  direct,  not  exceeding 
forty  days  from  the  rising  of  the  court.  The  section  then 
did  not  contain  any  provision  for  a  further  extension  of 
time.  Construing  the  act  of  1877  the  court  said  {First 
Nat.  Bank  v.  Bartlctt,  8  Neb.,  319):  "The  party  excepting 
has  fifteen  days  from  the  rising  of  the  court  in  which  to 
reduce  his  exceptions  to  writing,  and  submit  the  same 
to  the  adverse  party  without  an  order  of  the  court.  If 
he  desires  a  longer  period  of  time  in  which  to  prepare  and 
submit  the  same  to  the  adverse  party,  the  court  may  ex- 
tend the  time,  not  to  exceed  forty  days  from  the  rising 
of  the  court.  In  such  case,  the  bill  must  be  submitted 
to  the  adverse  party  within  the  period  prescribed  in  the 
order."  In  Jefferson  Countti  r,  Saxon ,  10  Neb.,  14,  Finst 
Nat.  Bank  t\  Bartlett  was  approved,  the  court  saying: 
"But  even  with  such  extension  it  must  not  be  delaved  be- 
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yond  forty  days  from  the  end  of  the  term.'^  In  Curran  v. 
Wilcoj',  10  Neb.,  449,  it  was  held,  on  a  petition  for  a  new 
trial,  that  a  party  to  an  action  is  justified  in  relying  on 
the  official  reporter  for  a  transcript  of  the  evidence,  and 
if  by  reat-on  of  the  reporter's  default  he  thereby  loses 
the  opportunity  of  presenting  a  bill  of  exceptions,  a  new 
trial  should  be  granted.  The  construction  of  the. sec- 
tion was  thus  made  clear.  The  utmost  time  permitted 
for  submitting  the  bill  was  forty  days  from  the  adjourn- 
ment of  the  court,  and  where  a  party  failed  to  obtain  a 
bill  without  fault  on  his  part,  but  through  the  fault  of  an 
officer  of  the  court,  the  remedy  was  by  petition  for  a  new 
trial.  It  was  undoubtedly  because  of  these  decisions 
that  the  legislature  was  moved  in  1881,  and  very  soon 
after  the  decision  of  Curran  v.  Wilcox^  to  amend  uection 
311  by  adding  the  provision  permitting  the  judge  who 
tried  the  cause,  upon  due  showing  of  diligence  and  not 
otherwise,  to  further  extend  the  time,  but  not  beyond 
forty  days  additional.  (Session  Laws,  1881,  p.  202,  ch. 
27.)  The  right  to  a  bill  of  exceptions  is  in  all  cases  the 
creature  of  statute  and  is  measured  and  defined  by  stat- 
ute. {Greemvood  v.  Craig ^  27  Neb.,  669;  MoUne^  Milburn  d 
Stoddard  Co.  v.  Curtis,  38  Neb.,  520;  Han  scorn  v.  Lantry^ 
48  Neb.,  665.) 

In  the  cases  just  cited,  as  well  as  in  others,  among 
them  Sherwin  v.  O^Connor,  23  Neb.,  221,  and  State  v.  Gas- 
Hn,  25  Neb.,  71,  the  court  has  clearly  recognized  the  stat- 
ute as  defining  the  authority  for  settling  a  bill  of  excep- 
tions. It  cannot  be  asserted  that  this  court,  or  the 
district  court,  is  empowered  in  exceptional  cases,  or  for 
the  purpose  of  maintaining  any  supposed  general  prin- 
ciple of  abstract  ethics,  to  enlarge  the  statute  or  to  create 
a  right  to  a  bill  where  the  statute  confers  none.  It  is 
true  that  in  State  v.  Gaslin,  32  Neb.,  291,  Richards  v.  State, 
22  Neb.,  145,  was  cited  with  apparent  approval.  But  in 
that  case  the  proposed  bill  had  been  submitted  within 
the  time  fixed  by  the  court's  order.  The  question  was 
whether  the  particular  judge  who  made  the  order  had 
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authority  to  make  it.  The  court  held  that  he  had  such 
authority,  so  that  the  bill  was  presented  within  the  time 
fixed  by  the  statute.  The  language  of  the  statute  seems 
almost  too  plain  to  demand  construction.  A  party  has 
of  right,  and  without  any  order  of  the  court,  fifteen  days 
from  the  rising  of  the  court  to  present  the  bill.  The 
court  may  in  its  discretion  allow  further  time,  not  to  ex- 
ceed forty  days  from  the  rising  of  the  court.  The  judge 
who  tried  the  case  may  allow  additional  time,  but  by  the 
express  language  of  the  statute  he  cannot  allow  more 
than  forty  days  additional,  and  this  can  only  be  allowed 
upon  a  showing  of  due  diligence.  To  say  that  upon  a 
showing  of  diligence  the  bill  may  be  presented  after 
the  expiration  of  such  second  forty  days,  is  to  declare 
the  law  to  be  contrary  to  its  perfectly  plain  language.  If 
the  doctrine  of  Richards  v.  State  be  sound,  then  we  have 
this  anomalous  state  of  affairs:  Forty  days  having  been 
allowed,  no  additional  time  can  be  allowed  except  on  af- 
firmative showing  of  due  diligence  on  the  part  of  the 
party  excepting  {Stein  v.  Vannicey  44  Neb.,  132),  and  then 
only  forty  days  more;  but  if  such  party  fail  to  present 
the  bill  within  that  time,  then,  as  said  in  RicJutrds  r.  StatCj 
diligence  on  his  part  will  be  presumed  and  the  bill  may 
nevertheless  be  presented  thereafter.  No  opinion  is  here 
expressed  as  to  whether  or  not  time  occupied  by  legal 
proceedings,  having  for  their  object  the  enforcement  of 
the  duties  Of  parties,  of  the  judge,  or  of  court  officers, 
should  be  computed  in  ascertaining  whether  the  period 
has  elapsed.  The  motion  to  quash  the  bill  of  exceptions 
U 

Sustained. 


iVOL.49]  SEPTEMBER  TERM,  1896.  857 


Langan  t.  Binfleld. 


Maby  a,  Langan,  appellant,  v.  Robert  Bixtibld  et 

AJb.y  APPELLEES. 
Filed  Decembeb  2«  1896.    No.  6912. 

L  Iiease  of  School-Lands:  Registration  of  AssiONT^fENT.  The  stat- 
utes relating  to  the  leasing  of  school-lands  provide,  among  other 
things,  that  no  assignment  of  a  lease  contract  shall  be  valid  unless 
the  same  be  entered  of  record  in  the  office  of  the  commissioner  of 
public  lands  and  buildings.  Other  sections  provide  for  the  for- 
feiture of  leases  for  non-payment  of  rent  and  the  releasing  of  the 
land,  with  a  further  provision  that  the  owner  of  any  contract  of 
lease  so  forfeited  may  redeem  the  same  by  paying  all  delinquen- 
cies and  costs,  at  any  time  before  such  land  is  again  sold  or  leased. 
Held,  That  the  provision  with  regard  to  assignments  is  for  the  pro- 
tection of  the  state,  and  that  no  assignee  obtains  any  right  as 
against  the  state  until  the  assignment  has  been  entered  of  record. 


2.  ;  :  Right  of  Redemption.    An  assignee  whose  assign- 

ment has  not  been  so  entered  of  record  is  not  entitled  to  redeem 
from  a  forfeiture  of  the  lease. 

Appeal  lErom  the  district  court  of  Hall  county.  Heard 
below  before  Harrison,  J. 

Abbott  d  Caldwell^  for  appellant. 

W.  H.  Thompson^  contra. 

Irvine,  C. 

In  1890  William  Haman  leased  from  the  state  cer- 
tain schooMands  in  Hall  county.  Thereafter  he  assigned 
the  leases  to  his  daughter,  Mrs.  Langan,  the  appellant. 
The  assignments  were  not  entered  of  record  in  the  office 
of  the  commissioner  of  public  lands  and  buildings.  Mrs. 
Langan,  however,  entered  and  made  certain  improve- 
ments. Default  having  been  made  in  the  payments  of 
rent,  notice  was  given  of  a  proposed  forfeiture  of  the 
lease  by  sending  such  notice  by  means  of  registered  letter 
to  Harnan,  and  also  by  newspaper  publication.  In  the 
view  we  take  of  the  case,  it  is  not  necessary  to  pass  upon 
the  validity  of  the  notice.     Payment  not  having  been 
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made  within  the  prescribed  period  the  board  of  public 
lands  and  buildings  declared  a  forfeiture  of  the  lease. 
Thereafter  Binfield  applied  in  due  form  for  a  lease  of  the 
land,  and  paid  to  the  county  treasurer  of  Hall  county  the 
requisite  rental,  the  treasurer  issuing  his  receipt  therefor. 
Eefore  the  com.missioner  of  public  lands  and  buildings 
had  executed  to  Binfleld  a  lease  Mrs.  Langan  tendered  to 
the  treasurer  of  Hall  county  a  sufficient  sum  to  cover  all 
delinquencies  and  costs,  for  the  purpose  of  redeeming 
from  the  said  forfeiture,  ^he  tender  was  refused  and 
she  instituted  this  action  against  Binfleld,  the  county 
treasurer,  and  the  commissioner  of  public  lands  and 
buildings  for  the  purpose  of  enforcing  her  claim  for  re- 
demption and  enjoining  the  officers  from  executing  any 
lease  to  Binfield.  The  district  court  found  for  the  de- 
fendants and  dismissed  the  case.  Mrs.  Langan  appeals. 
The  statutes  most  particularly  applicable  to  the  case 
are  sections  14  and  16  of  chapter  80,  article  1,  Compiled 
Statutes.  Section  14  provides  for  the  leasing  of  unsold 
school  lands  and  contains  the  following:  "Upon  a  failure 
to  pay  the  agreed  rental  for  the  period  of  six  months  from 
the  time  said  payments  are  due,  the  said  lease  may  be 
forfeited  and  fully  set  aside  as  provided  in  section  sixteen 
of  this  act;  and  no  assignment  of  such  lease  contract 
shall  be  valid  unless  the  same  be  entered  of  record  in  the 
office  of  the  commissioner  of  public  lands  and  buildings." 
Section  16  provides  for  the  forfeiture  of  leases,  and  closes 
as  follows:  "The  owner  of  any  contract  of  sale  or  lease  so 
forfeited  may  redeem  the  same  by  paying  all  delinquen- 
cies and  costs  at  any  time  before  such  land  is  again  sold 
or  leased."  A  question  much  discussed  in  the  briefs  is 
wiiether  by  the  receipt  of  Binfield's  money  and  applica- 
tion the  land  had  been  again  leased  before  the  execution 
of  a  formal  contract,  within  the  meaning  of  the  last  pro- 
vision. This  question  we  do  not  find  it  necessary  to  con- 
sider. The  provision  of  section  14  quoted  requires  as  es- 
sential to  the  validity  of  an  assignment  that  it  be  entered 
of  record  in  the  office  of  the  commissioner  of  public  lands 
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and  buildings.  This  requirement  Mrs.  Langan  had  not 
complied  with.  This  being  true,  we  think  she  has  not 
shown  any  riglits  as  against  the  state.  It  is  doubtless 
true  that  this  provision  was  inserted  for  the  protection  of 
the  state,  and,  therefore,  the  numerous  decisions  with 
reference  to  assignments  of  pre-emption  and  other  rights 
to  the  public  lands  of  the  United  States  are  not  applica- 
ble. The  restrictions  upon  alienation  of  such  rights  are 
largely  founded  upon  public  policy  and  for  the  protection 
of  the  entryman.  They  are  not  merely  for  the  protection 
of  the  government.  Cases  more  nearly  in  point  are  those 
relating  to  the  assignment  of  claims  against  the  United 
States.  An  act  of  congress  provides  that  all  transfers 
and  assignments  of  claims  against  the  United  State^> 
"shall  b;^  absolutely  null  and  void  unless  the  same  shall  be 
freely  made  and  executed  in  the  presence  of  at  least  two 
attesting  witnesses  after  the  allowance  of  such  claim,  the 
ascertainment  of  the  amount  due,  and  the  issuing  of  a 
warrant  for  the  payment  thereof,"  (10  Statutes  at  Large, 
p.  170,  sec.  1.)  The  title  of  this  act  was  "An  act  to  pre- 
vent frauds  upon  the  treasury  of  the  United  States."  It 
is  therefore  apparent  from  the  title  that  this  provision 
was  for  the  protection  of  the  government  and  was  not 
founded  upon  motives  of  public  policy  in  any  broader 
sense.  It  has  been  held  that  this  statute  applies  to  pro- 
ceedings in  the  court  of  claims,  although  that  court  had 
not  been  established  when  the  statute  was  passed;  and 
that  assignees  of  claims  against  the  United  States,  unless 
they  bring  themselves  within  the  exceptions  of  the  act, 
have  no  standing  to  assert  against  the  United  States  any 
right  whatever.  (77/^  Cote  CanVy  3  Ct.  CI.,  64;  Trist  r. 
Child,  21  Wall.  [U.  S.],  441;  UniUd  .states  v,  Gillis,  95  U. 
S.,  407;  »V^.  Paul  d  D.  R.  Co.  v.  United  States,  112  U.  S., 
733.)  We  are  fully  conscious  of  the  distinction  which 
might  be  suggested  between  money  claims  against  a  sov- 
ereign power  enforceable  only  as  that  power  may  permit, 
and  contracts  with  reference  to  the  public  domain.  At 
the  same  time  we  believe  that  the  principle  which  has 
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actuated  the  federal  courts  in  enforcing  the  statute  cited 
is  applicable  to  the  case  before  us.  The  restriction  as  to 
alienation  in  our  statute  is  connected  by  grammatical 
construction  with  the  provisions  relating  to  forfeiture  of 
leases.  It  was  manifestly  the  intention  of  the  legislature 
to  require  all  assignments  to  be  entered  of  record  in  the 
office  of  the  commissioner  in  order  that  the  state  might 
with  certainty  transact  its  business  with  the  lessees,  and 
in  order  that  it  might  protect  itself  against  the  claims 
of  unknown  assignees.  Assignments  of  school-land 
leases  are  not  prohibited,  but  in  order  to  render  them  ef- 
fective as  against  the  state,  the  state  must  be  informed 
of  the  assignments  and  the  information  must  be  conveyed 
by  entering  the  assignments  of  record  in  the  office  of  the 
commissioner.  Otherwise  the  assignment  is  "not  valid," 
• — ^that  is,  it  is  void,  or  at  least  voidable  at  the  option  of 
the  state.  If  we  held  that  the  assignee  under  an  unre- 
corded assignment  may  in  any  manner  enforce  his  claim 
against  the  state,  then  we  should  be  holding  that  the  as- 
signment is  valid,  directly  contrary  to  the  language  of 
the  statute.  Whether  or  not  the  lease  to  Binfield  had 
been  perfected,  so  far  as  to  bar  a  right  of  redemption  by 
the  original  lessee,  the  plaintiff  not  having  entered  her 
assignment  of  record,  has  shown  no  interest  as  against 
the  state,  and  no  right  to  redemption  which  the  state  or 
its  officers  was  bound  to  recognize.  The  cases  of  Hibbcler 
r.  Gutheart,  12  Neb.,  526,  and  State  v.  McPeak,  31  Neb.,  139, 
by  implication,  at  least,  recognize  the  rights  of  assignees 
even  as  against  the  state;  but  the  contracts  which  were 
there  in  question  were  executed  prior  to  the  act  of  1885 
(Session  Laws,  p.  335,  ch.  85),  where  the  provision  requir- 
ing the  recording  of  assignments  first  appears.  These 
cases  are,  therefore,  in  no  manner  applicable. 

Affirmed. 

Harrison,  J.,  not  sitting. 
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Fabmers  Mutual  Insurance  Company  v.  David  A. 

Mbese. 

Filed  December  2, 1896.    No.  7006. 

1.  Corporations:    Compromise.    A  corporation  has  power  to  compro- 

mise a  doubtful  claim  against  it,  although  such  doubt  arises  in 
regard  to  the  power  of  the  corporation  to  enter  Into  the  contract 
creating  the  claim. 

2.  IiiBTirance:  Compromise:  Promissory  Note:  Liability  of  Insurer. 

A  mutual  insurance  company  agreed  to  insure  a  mare  against  acci- 
dent, and  at  the  time  of  the  application  received  a  premium 
note  from  the  insured.  The  mare  was  injured  by  accident.  There- 
after the  company  issued  its  policy  according  to  its  agreement, 
with  knowledge  of  the  loss,  and  entered  into  arbitration  to  adjust 
the  loss.  An  award  was  made,  which  the  company  did  not  pay. 
^The  insured,  in  order  to  avoid  "further  trouble  and  annoyance/' 
accepted  the  company's  promissory  note  for  a  less  sum  than  the 
award,  payable  at  a  future  date.  The  company  had  in  the  mean- 
time collected  the  premium  note.  Held,  That  it  was  liable  for  the 
amount  of  the  note,  whether  or  not  it  had  power  under  the  law  to 
accept  such  risks. 

Error  from  the  district  court  of  Lancaster  county- 
Tried  below  before  Hall,  J. 

Lamby  Adams  &  Scott^  for  plaintiff  in  error. 

/.  H.  Broody,  contra. 

Irvine,  0. 

The  questions  presented  by  this  record  are  the  suf- 
ficiency of  the  petition  to  state  a  cause  of  action  and  the 
suflSeiency  of  the  evidence  to  sustain  the  finding.  The 
action  was  by  Meese  against  the  insurance  company,  a 
mutual  insurance  company  organized  under  the  laws  of 
this  state,  to  recover  on  a  policy  or  certificate  issued  by 
the  company  to  Meese.  The  petition  sets  out  that  on 
November  11,  1891,  Meese  was  the  owner  of  a  certain 
mare.  On  that  day  the  defendant  agreed  to  insure  said 
mare  in  the  sum  of  |400  against  loss  or  damage  by  fire. 
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lightning,  wind,  tornado,  or  accident,  agreeing  to  deliver 
to  plaintiff  within  a  reasonable  time,  its  policy,  and  at 
the  same  time  showing  plaintiff  a  copy  of  its  by-laws  au- 
thorizing it  to  make  such  insurance.  The  plaintiff  on  his 
part  made  and  delivered  to  the  company  his  promissnn' 
note  for  |6,  payable  December  15,  1891.  On  the  14th  of 
>«ovember  the  mare  suffered  an  injury  by  accident.  On 
the  16th  of  November  the  insurance  company,  with 
knowledge  of  its  liability,  made  and  delivered  its  policy 
as  agreed.  The  plaintiff  gave  notice  of  loss  and  the  de- 
fendant proceeded  to  adjust  the  loss,  and  in  pursuance  of 
statute  selected  an  arbitrator.  The  plaintiff  also  se- 
lected an  arbitrator  and  these  two  selected  a  third.  The 
three  arbitrators  so  chosen  made  an  award  of  f300  in 
favor  of  plaintiff,  and,  in  the  language  of  the  petition, 
"thereupon,  at  the  persistent  importunities  of  defendant, 
the  plaintiff  consented  to  deduct  from  said  award  foO  on 
condition  that  defendant  would  pay  without  further 
trouble  and  annoyance,  whereupon,  as  a  final  agreement 
and  settlement  of  the  amount  of  defendant's  liability 
which  should  be  paid  by  defendant  without  further 
trouble  to  plaintiff,  the  defendant  made  to  plaintiff  its 
promissory  note,"  whereby  it  promised  to  pay  to  Meese, 
June  1,  1892,  ?250,  with  interest  at  eight  per  cent  from 
its  date,  January  28,  1892.  On  the  18th  of  December, 
1891,  the  plaintiff  had  paid  in  full  his  premium  note  and 
the  defendant  accepted  such  payment.  The  plaintiff 
prayed  judgment  accordingly.  The  defendant,  by  its  an- 
swer, denied  the  authority  of  its  agent  to  write  the  in- 
surance and  pleaded  that  it  was  not  authorized  by  law  to 
insure  property  against  loss  by  accident.  It  also  denied 
certain  other  allegations  of  the  petition,  but  on  the  trial 
there  was  an  express  admission  made  of  the  truth  of  all 
the  averments  of  the  petition,  so  that  the  only  question 
presented  was  that  of  ultra  vires.  A  jury  was  waived 
and  the  court  found  for  the  plaintiff. 

We  do  not  think  we  are  called  upon  to  enter  into  any 
consideration  of  the  powers  of  mutual  insurance  com- 
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panies  as  regards  the  nature  of  risks  they  may  assume, 
nor  are  we  even  called  upon  to  determine  whether  under 
the  facts  admitted  the  defendant  was  estopped  to  plead 
ultra  tnres.  From  the  standpoint  of  the  insurance  com- 
pany the  claim  of  Meese  had  certainly  sufficient  merit  to 
raise  a  contention,  the  result  of  which  was  doubtful. 
We  may  assume  that  to  insure  live  stock  against  acci- 
dents was  wholly  beyond  the  powers  conferred  by  statute 
on  such  companies.  Nevertheless,  this  company,  ac- 
cording to  the  admitted  facts,  had  agreed  to  insure  this 
property  against  accident.  It  had  received  the  note  for 
the  premium.  After  the  loss,  and  with  knowledge 
thereof,  it  had  issued  its  policy.  It  had  entered  into  ar- 
bitration and  an  award  had  been  made.  It  had  received 
payment  of  the  premium  note.  There  was  certainly  a 
fair  ground  of  contention,  not  only  from  all  these  facts, 
but  from  any  part  of  them,  that  the  company  had  es- 
topped itself  from  repudiating  the  contract  Indeed,  it 
is  not  too  much  to  say  that  it  would  shock  the  conscience 
of  lawyer  and  layman  alike  were  he  to  learn  that  an  in- 
surance company  might  write  unauthorized  risks,  receive 
the  premiums,  and  retain  them  if  no  loss  resulted,  but  in 
cases  where  loss  arose  repudiate  them  on  the  ground  of 
want  of  authority.  Such  a  business  might  be  profitable 
for  a  time  to  the  insurance  company,  but  its  pursuit 
would  not  be  creditable  to  the  men  engaged  therein.  The 
defendant's  liability  under  the  circumstances  being 
doubtful,  after  the  award  was  made,  it  induced  the 
plaintiff,  in  consideration  of  settlement  "without  further 
trouble  and  annoyance,''  to  accept  its  note  for  a  less 
amount  than  the  award,  payiable  at  a  future  date. 
Whether  or  not  we  accept  in  full  tli  ^  argument  of  counsel 
for  the  defendant  in  error,  that  "a  corporation  always 
has  power  to  be  honest,"  we  are  sure  of  its  power  to  ef- 
fect the  compromise  of  a  doubtful  claim,  even  though  it 
involve  the  company's  honesty  or  its  coi-porate  powers. 
This  being  true,  its  obligation  to  pay  the  amount  agreed 
on  by  w  ay  of  compromise  was  in  any  event  valid  and  en- 
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forceable,  and  the  judgment  of  the  district  court  was 
right. 

Affirbobd. 


William  A.  Pollock,  appellant,  v.  Levi  Smith  ire 

AL.,  APPELLEES. 

Filed  Deceubeb  16, 1896.    No.  6946. 

L  Contraots:  Rescission:  Tike:  Affibuance.  The  right  to  rescind  a 
contract  on  account  of^  fraud  must  be  promptly  exercised  upon 
the  discovery  of  the  ground  therefor.  The  continued  use  or  em- 
ployment of  property  will,  in  such  case,  be  deemed  an  election  to 
affirm  the  contract  under  which  it  is  received.  {American  Building 
d  Loan  Association  v,  Rainbolt,  48  Neb.,  434.) 

S.  — :  Fraud:  Election  of  Remedies.  One  who  is  deceived  by 
means  of  the  fraudulent  representations  of  another  may  elect  to 
rescind  the  contract  and  reclaim  the  property  parted  with,  or  to 
affirm  the  agreement  and  pursue  his  ordinary  remedy  by  an  action 
thereon.  Such  remedies  are,  however,  not  concurrent,  but  incon- 
sistent, and  by  electing  to  pursue  one  with  a  knowledge  of  the 
facts  he  waives  his  right  to  the  other.  ( First  Nat,  Bank  of  Chadron 
V.  McKinney,  47  Neb..  149.) 

t. : :  Affirmance.    Evidence  examined,  and  heUd  to  estab* 

lish  an  affirmance  by  the  plaintiff  of  the  contract  sought  to  be 
rescinded  on  the  ground  of  fraud. 

Appeal  from  the  district  .court  of  Cedar  county. 
Heard  below  before  Norris,  J. 

Wilbur  F.  Bryant  and  Barnes  d  Tyler,  for  appellant. 

Jay  &  Becky  contra. 

Post,  C.  J. 

This  is  an  appeal  from  a  decree  of  the  district  court  for 
Cedar  county  dismissing  the  petition  of  the  plaintiff,  who 
alleges  a  rescission  of  the  following  agreement  and  seeks 
to  recover  the  title  of  certain  real  estate  conveyed  pur- 
suant thereto: 
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"Agreement  made  and  entered  into  this  31st  day  of 
July,  1891,  between  W.  A.  Pollock,  of  South  Sioux  City, 
Nebraska,  of  the  first  part,  and  Levi  Smith,  of  same  place, 
I>arty  of  the  second  part,  witnesseth: 

"That  W.  A.  Pollock  of  the  first  part,  for  and  in  consid- 
eration of  14,800.00  and  |1,200.00  (|6,000.00),  or  of  a  con- 
veyance of  property  hereinafter  described,  does  hereby 
covenant  and  agree  with  said  party  of  the  second  part 
to  deed  said  party  of  the  second  part  the  following  de- 
scribed real  estate,  to- wit:  The  S.  E.  quarter  of  section 
22,  in  township  30,  range  2  east,  in  Cedar  county,  Ne- 
braska, and  lot  ten  (10),  in  block  eleven  (11),  in  the 
village  of  Coleridge.  Said  party  of  the  first  part  also 
agrees  to  deliver  to  said  party  of  the  second  part,  as  part 
of  consideration  before  mentioned,  one  black  mare  named 
^DoUie,'  one  black  three-year-old  colt  now  in  pasture  on 
Thos.  L.  Grifify's  farm,  one  Orchard  City  wagon,  com- 
plete, and  one  set  of  double  harness,  and  provided  that 
said  party  of  the  first  part  hereby  reserve  one  set  of  large 
Victor  scales  now  on  said  farm,  and  provided  that  there 
is  an  incumbrance  of  |1,275  of  mortgage  and  taxes  on 
said  above  described  farm  to  be  assumed  by  the  party  of 
the  second  part;  and  party  of  the  first  part  further  agrees 
that  if  any  further  claims  than  above  described  be 
brought  against  said  premises,  he  will  pay  and  settle  the 
same,  also  furnish  abstract  complete. 

"Levi  Smith,  party  of  the  second  part,  in  and  for  the 
consideration  hereinbefore  mentioned,  agrees  to  sell  to 
party  of  the  first  part  and  convey,  by  good  warranty  deed, 
the  south  forty-four  feet  of  lots  one  (1),  two  (2),  and  three 
(3),  in  block  twelve  (12),  in  First  Add.  to  South  Sioux  City, 
Nebraska,  including  all  building  and  appurtenances  now 
thereon,  together  with  all  furniture  and  fixtures  now  in 
the  hall  of  said  building,  except  one  organ,  for  the  sum 
or  consideration  of  |6,000,  or  a  conveyance  of  said  prem- 
ises of  party  of  the  first  part  hereinbefore  described,  ex- 
cept incumbrances  as  follows,  to-wit:  |800  mortgage  to 
National  Building  &  Loan  Association  of  Minneapolis; 
59 
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11,000  mortgage  to  R.  Orham;  |227.78  mchs.  lien,  Ed- 
wards &  McCullough  &  Co.,  and  |55  mortgage  on  scenery 
and  fixtures  to  M.  O.  Ayers. 

"Party  of  the  second  part  also  agrees  to  furnish  a  com- 
plete abstract  to  the  above  described  premises;  and  pro- 
vided also,  that  in  the  event  of  any  liens  or  claims  other 
than  above  described  shall  appear  against  said  prem- 
ises and  property,  said  Smith  agrees  to  pay  oflE  and  dis- 
charge the  same  at  once;  also  agrees  to  assign  eleven 
(11)  shares  of  stock  in  the  National  Building  &  Loan  As- 
sociation of  Minneapolis,  Minn.,  to  said  party  of  the  first 
part;  also  agrees  to  assign  all  his  interest  in  and  to  his 
insurance  policies,  affecting  said  property,  free  of  charge, 
provided  that  said  party  of  the  second  part  reserves  the 
right  to  occupy  all  the  building  upon  said  premises,  ex- 
cept the  hall,  until  the  1st  day  of  September,  1891,  also 
provided  that  if  said  Smith  shall  vacate  before  Septem- 
ber 1,  1891,  that  Pollock  agrees  to  vacate  his  property 
at  Coleridge  at  once  for  said  Smith. 

"In  witness  whereof,  we  hereunto  set  our  hands  this 
31st  day  of  July,  1891,  W,  A.  POLiiOCK.     [seal.] 

"Levi  Smith,  [seal.]'* 

The  grounds  upon  which  the  right  of  rescission  is  as- 
serted are:  (1.)  That  the  eleven  shares  of  stock  of  the 
National  Building  &  Loan  Association  described  in  the 
foregoing  agreement  were  by  the  defendant  Levi  Smith, 
falsely  represented  as  fully  paid  up  and  of  the  value  of 
1900,  whereas  they  had  been  forfeited  on  account  of  the 
non-payment  of  assessments  previously  made  against 
them  amounting  to  the  sum  of  ?47.  (2.)  The  defendant 
above  named  falsely  represented  that  he  was  possessed 
of  an  absolute  title  in  fee-simple  of  the  real  estate  which 
he  had  by  said  agreement  covenanted  to  convey,  whereas 
he  had  in  fact  no  title  whatever  to  the  east  twelve  feet  of 
lots  1,  2,  and  3,  in  block  12,  of  the  First  Addition  to  the 
village  of  South  Sioux  City.  (3.)  There  were  against  the 
real  estate  which  the  defendant  so  covenanted  to  convey, 
incumbrances  amounting  to  the  sum  of  $1,370.22  in  ex- 
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cess  of  the  amount  represented  by  him  as  an  inducement 
to  the  exchange  of  property  contemplated  by  said  agree- 
ment. 

The  defendants  answered,  admitting  the  execution  of 
the  agreement  above  set  out  and  the  conveyance  by  the 
plaintiff  as  charged,  and  denying  the  other  material  al- 
legations of  the  petition.  They  allege  also  that  the 
plaintiff  accepted  a  deed  from  the  said  Levi  Smith  of  the 
property  which  the  latter  had  undertaken  to  convey,  with 
full  knowledge  of  the  fact  that  he  was  not  seized  of  the 
east  twelve  feet  of  lots  1,  2,  and  3,  above  described, 
whereby  he,  plaintiff,  elected  to  affirm  said  agreement 
and  the  conveyances  made  pursuant  thereto.  It  is  fur- 
ther alleged  that  the  plaintiff,  at  and  before  the  execu- 
tion of  said  contract  and  deeds,  was  fully  advised  respect- 
ing the  incumbrances  existing  against  the  property 
conveyed  by  the  said  Levi  Smith.  The  finding  of  the 
district  court  was,  in  effect,  that  the  plaintiff,  by  the  ac- 
ceptance of  the  deed  of  the  lots  described,  knowing  the 
infirmity  of  the  defendant's  title  to  a  fractional  part 
thereof,  elected  to  affirm  the  agreement,  and  the  convey- 
ances made  pursuant  thereto,  and  that  he  must,  as  a 
consequence  thereof,  seek  redress  in  damage  by  means 
of  an  action  upon  the  said  contract. 

The  evidence  upon  which  the  above  finding  is  predi- 
cated tends  strongly  to  prove  that  during  the  time,  about 
three  hours,  which  intervened  between  the  signing  of 
said  agreement  and  the  execution  and  delivery  of  the 
deed  by  Smith,  the  latter's  title  was  the  subject  of  a 
general  discussion  by  the  parties  present,  including  the 
plaintiff,  who  expressed  his  satisfaction  with  the  ex- 
planation given,  viz.,  that  the  twelve  feet  in  question  had 
been  previously  dedicated  to  the  use  of  the  public  as  an 
alley,  and  it  is  certain  that  he  accepted  and  caused  to  be 
recorded  the  deed  with  full  knowledge  of  the  exception 
therein  expressly  made  with  respect  to  the  strip  of 
ground  to  which  such  representation  applied  and  with 
knowledge  of  the  liens  against  the  property  so  conveyed. 
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It  is  further  shown  that  the  plaintiff,  on  the  12th  day  of 
December,  1891,  contracted  in  writing  with  one  Wakeley 
for  the  lease  by  the  latter  of  the  property  conveyed  by 
Smith  for  the  period  of  one  year  from  and  after  Decem- 
ber 15,  and  that  he  received  from  the  lessee  above  named 
the  sum  of  |10,  being  the  rent  reserved  for  one  month  at 
the  stipulated  rate.  There  appears  to  have  existed,  al- 
most from  the  first,  controversies  between  the  parties 
relating  to  the  execution  of  the  contract,  which  resulte<l 
in  mutual  charges  of  fraud.  There  was,  however,  so  far 
as  the  record  discloses,  no  election,  either  express  or  im- 
plied, by  the  plaintiff  to  rescind,  and  no  attempt  by  hira 
to  place  the  defendant  in  aiaiu  quo  until  the  commence- 
ment of  this  action  in  the  district  court,  March  10,  1892. 
It  was  said  by  this  court  in  Atnerwan  Building  &  Loan 
Asii^n  V.  Rainbolty  48  Neb.,  434:  "There  is  no  rule  more 
firmly  established,  or  resting  upon  more  just  and  equi- 
table principles,  than  the  right  of  rescission  on  account 
of  fraud  must  be  promptly  exercised  on  the  discovery  of 
the  ground  therefor,  and  that  the  continued  use  or  em- 
ployment of  property  will  in  such  case  be  construed  as 
an  election  to  affirm  the  contract  under  which  it  is  re- 
ceived." The  party  defrauded,  as  said  in  the  case  above 
cited,  has  his  election  of  remedies,  viz.,  compensation  in 
damages,  or  to  be  restored  to  the  position  in  which  he 
stood  before  the  consummation  of  the  contract.  Such 
remedies  are,  however,  not  concurrent  but  inconsistent, 
and  one  who  has,  with  a  knowledge  of  the  facts,  made  liis 
election,  must  be  satisfied  to  abide  thereby.  (See,  alsi). 
First  Xat.  Bank  of  Chadron  v.  McKinney,  47  Neb.,  149.) 
The  case  at  bar  is,  we  think,  clearly  within  the  principle^ 
there  recognized,  and  the  plaintiff,  however  meritorious 
his  claim,  having  elected  to  affirm  the  agreement  now 
assailed,  should  be  content  with  the  relief  obtainable  in 
an  action  thereon. 

Decree  affirmed. 
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MoLiNE,  Milburn  &  Stoddard  Company  v.  Walter  A.  m  J® 
Wood  Mowing  &  Reaping  Machine  Company. 

Filed  December  16, 1896.    No.  6864. 

1.  Beference:    Authority  of  Referee:    Trial:    Estoppel.    A  party 

who  appears  before  a  referee  at  the  time  fixed  for  trial  and  treats 
the  order  of  reference  as  embracing  all  the  issues  of  the  case,  and 
requests  findings  upon  all  controverted  questions,  will  not.  upon 
the  coming  in  of  the  report,  be  permitted  to  assail  the  findings  on 
the  ground  that  they  are  unauthorized  by  the  order  of  reference. 

2.  Lien  of  Bailee:  Pohaeasion.    Exclusive   possession  of  chattels  by 

the  claimant,  whether  a  factor,  warehouseman,  or  other  bailee,  is 
indispensable  to  the  existence  or  continuance  of  a  lien*thereon  at 
common  law,  or  the  usage  of  trade. 


:  .    A  lien  does  not  exist  at  common  law,  or  by  custom, 

in  favor  of  one  who  holds  property  in  subordination  to  the  will  or 
control  of  another. 

:  .    A  lien  does  not  attach  in  favor  of  a  bailee  of  goods 


if  inconsistent  with  the  terms  of  the  agreement,  express  or  im- 
plied, under  which  his  possession  was  obtained. 

6. :   Contracts  for  Storage.    A  contract  for  the  storage  and 

forwarding  of  goods  by  which  the  consignor  reserves  the  right  to 
withdraw,  at  pleasure,  for  reshipment  the  goods  stored  thereunder, 
and  by  which  each  party  reserves  the  right  to  draw  at  sight  upon 
the  other  for  any  balance  in  his  favor,  the  consignee  relying  upon 
the  personal  credit  of  the  consignor,  does  not  create  in  favor  of 
such  consignee  a  lien  for  charges  pursuant  thereto. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ambrose,  J. 

The  opinion  contains  a  statement  of  the  case. 

James  H.  Mcintosh^  for  plaintiff  in  error: 

By  failure  to  terminate  the  contract  by  giving  thirty 
days'  notice,  and  by  the  acts  of  the  parties  thereto  on  and 
subsequent  to  December  1,  1891,  the  contract  was  re- 
newed for  the  year  1892,  and  was  in  full  force  and  effect 
at  the  commencement  of  this  action.  {Brady  v.  Flinty  23 
Neb.,  785;  Yates  r.  Kinneify  19  Neb.,  275;  S!ehtt/ler  r.  Simith, 
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51  N.  Y.,  309;  CHtchfield  t\  Remaley,  21  Neb.,  178;  Laugh- 
ran  v.  Smithy  75  N.  Y.,  205;  Haynes  v.  Aldrich,  133  N.  Y., 
287;  Providence  County  Savings  Bank  r.  Rally  16  R.  I.,  154; 
Coomlcr  v.  Hefner,  86  Ind.,  108;  Bollnihackrr  v.  Fritts,  98 
Ind.,  50;  Harry  v.  Harry ,  127  Ind.,  91;  Smith  v.  Belly  44 
Minn.,  524;  Zippar  v.  Reppy,  15  Colo.,  260;  Wolfe  v.  Wolff, 
69  Ala.,  549;  Adams  v.  Fitzpatricky  125  X.  Y.,  124;  Wal- 
lace V.  Devlin,  36  Hun  [K.  Y.],  275;  Tail  v,  Jersey  Little 
Falls  Mfg.  Co.,  32  Barb.  [N.  Y.],  564;  Tatterson  v.  Suffolk 
Mfg.  Co.,  106  Mass.,  56;  Grover  v.  Bulkley,  48  III.,  189;  .l/o- 
line  Plow  Co.  v.  Booth,  17  111.  App.,  574;  Alba  r.  Moriarty, 
36  La.  Ann.,  680;  Taic^e  t\  Grand  Portage  Copper  Co.,  55 
Mich.,  147;  Standard  Oil  Co.  v.  Gilbert,  84  Ga.,  714.) 

Defendant  below  had  a  right  to  retain  the  possession 
of  the  goods  in  controversy  herein  until  the  balance  due 
it  under  said  contract  was  paid.  (1  Parsons,  Contracts 
[8th  ed.],  96,  146;  Garside  v.  Trent  &  Mersey  Navigation, 
4  Term  Rep.  [Eng.],  581;  Barron  v.  Eldredge,  100  Mass., 
455;  Edwards,  Bailment  [2d  ed.],  243;  Stevens  v.  BiUer, 
25  Ch.  Div.  [Eng.],  31;  Stevens  v.  Robins,  12  Mass.,  179; 
Matthews  v.  Menedger,  2  McLean  [U.  S.],  145;  Mechem, 
Agency,  sec.  1032;  Naylor  r.  Mangles,  1  Esp.  [Eng.],  109; 
Moet  V.  Picker  nig,  8  Ch.  Div.  [Eng.],  372;  Lowe  v.  Martin, 
18  111.,  286;  Deveren  v.  Fleming,  53  Fed.  Rep.,  401;  Stall- 
man  v.  Kimberly,  121  N.  Y.,  393;  Schmidt  v.  Blood,  9  Wend, 
[N.  Y.],  267;  Steinman  v.  Wilkins,  7  W.  &  S.  [Pa.],  466; 
Morgan  v.  Congdon,  4  N.  Y.,  552.) 

The  parties  recognized  the  existence  of  defendant's 
lien  until  late  in  the  trial.  It  is  therefore  too  late  for 
plaintiff  to  dispute  defendant's  right  to  the  lien.  {Nunn 
V.  Home  Ins.  Co.,  31  Neb.,  39;  Ohio  d  M.  R.  Co.  v.  Mc- 
Carthy, 96  U.  S.,  267;  School  District  v.  Estes,  13  Neb.',  52; 
Harbach  v.  Miller,  14  Neb.,  9;  Rathbun  v.  McConnell,  27 
Neb.,  239.) 

If  this  lien  existed,  defendant  was,  at  the  commence- 
ment of  suit,  entitled  to  possession  of  the  goods,  unless 
the  tender  which  the  plaintiff  claims  to  have  made  di- 
vested the  lien.    (Tompkins  v.  Batie,  11  Neb.,  147;    Mc- 
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Phei'son  v.  Wisicelly  16  Neb.,  625;    Knox  v.  Williams j  24 
Xeb.,  630;  Joyce  r.  Whitney ,  57  Ind.,  550.) 

The  referee  had  no  jurisdiction  to  pass  upon  questions 
outside  of  those  embraced  in  the  order  of  reference. 
(Code,  sec.  298;  Mills  r.  Miller^  3  Neb.,  94;  iMtnaster  v. 
ScofirUl,  5  Neb.,  148;  Kinkaid  v.  Hiatt,  24  Neb.,  562;  Grim 
i\  Xorrisy  19  Cal.,  140;  Smith  v.  Pollock,  2  CaL,  92;  Robin- 
son r.  Cy Conner,  12  Neb.,  405;  Littlefield  v.  Waterhotisej  83 
Me.,  307;  Henderson  v.  Hueyj  45  Ala.,  275;  Belong  v.  Stahl^ 
13  Kan.,  559;  Brondheig  v.  Bahhott,  14  Neb.,  517;  Blin  v. 
CampheU,  14  Johns.  [N.  Y.],  432;  Hoagland  v.  Creed,  81  111., 
506;  Bishop  v.  Nelson,  83  111.,  601;  Meredeth  v.  People,  84 
111.,  479;  Gordon  v.  Hobart,  2  Story  [U.  S.],  243;  Bell  v. 
Sampey,  80  Ala.,  372;  Dudley  v.  Farris,  79  Ala.,  187.) 

E.  T.  Farnsworth  and  Wharton  d  Bairdj  contra. 

References  as  to  renewal  of  contract:  Capps  v.  Adams 
County,  27  Neb.,  360;  Cooper  v.  Chittenden,  33  Neb.,  313; 
Lapp  V.  Ryan,  23  Mo.  App.,  436;  Belch  v.  Belch,  32  Mo. 
App.,  387. 

References  as  to  defendant's  right  to  a  lien:  Fieldings 
V.  Mills,  2  Bos.  [N.  Y.],  489;  Wiles  Laundering  Co.  v.^Hahlo, 
105  N.  Y.,  234;  Chase  v.  Westmore,  5  M.  &  S.  [Eng.],  180; 
Cotcell  V.  Simpson,  16  Ves.  [Eng.],  276;  Bass  v.  Upton,  1 
Minn.,  292;  Farguson  v.  Winslow,  34  Minn.,  384;  Coit  v. 
Waples,  1  Minn.,  134;  Stoddard  Mfg.  Co.  v.  Huntly,  8  N. 
H.,  441;  Chandler  v.  Belden,  18  Johns.  [N.  Y.],  157;  Cum- 
mings  v.  Harris,  3  Vt,  244;  Stickney  v.  Allen,  76  Mass., 
352;  Stilliugs  r.  Gibson,  63  N.  H.,  1;  Union  Slate  Co.  v. 
Tilton,  73  Me.,  207. 

In  reply  to  the  contention  that  plaintiff  below  had 
n?coj!:nized  defendant's  lien  reference  was  made  to  the 
following  cases:  McCullough  v.  Hellweg,  66  Md.,  269;  Hox- 
sie  V.  The  Reuben  Doud,  46  Fed.  Rep.,  803;  Macky  v.  DH- 
liugrr,  73  Pa.  St.,  86;  Hayes  v.  Campbell,  63  CaL,  143; 
Adauis  v.  Clark,  9  Cush.  [Mass.],  215;  Staat  v.  Evans,  35  111., 
456;  Chinn  v.  Bretches,  42  Kan.,  316;  Carlson  v.  Bechman^ 
35  Neb.,  395;  Mattocks  v.  Young,  66  Me.,  459. 
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Defendant  having  submitted  the  disputed  questions  to 
the  referee,  is  estopped  from  denying  the  authority  of  the 
referee  to  pass  upon  those  questions.  (Baird  t\  City  of 
ynr  York,  74  X.  Y.,  382;  Qitwn  v.  Lloyd,  7  Rob.  [N.  Y.], 
157;  PorUr  v.  Pnrmly,  6  J.  &  S.  [N.  Y.],  490;  Mc^^hane  r. 
Grayy  13  la.,  504;  Hewitt  t\  Egbert,  34  la.,  485;  Armstrong 
V.  Percy,  5  Wend.  [N.  Y.],  536;  Bloore  v.  Potter,  9  Wend. 
[N.  Y.],  480;  (Uncenhoren  r.  Ball,  118  N.  Y.,  231;  Vase  r. 
Cockroft,  44  N.  Y.,  415;  Watennan  r.  Vonnectkut  &  P.  R.  R. 
Co.,  30  Vt.,  610;  Bvrt  r.  Oneida  Community,  33  N.  E.  Rep. 
(N.  Y.],  307;  Taylor  v.  First  Congregational  Church,  34  X. 
E.  Rep.  [Ind.],  655;  Hatch  v.  Watkins,  1  Martin,  n.  s.  [La.], 
154;  HoHford  v.  Stone,  6  Neb.,  378;  Shain  r.  Peterson,  33 
Pac.  Rep.  [Cal.],  1085;  Huffman  v.  Beever,  69  Hun  [N.  Y.], 
557.) 

Post,  C.  J. 

This  was  an  action  of  replevin  in  the  district  court  for 
Douglas  county  by  the  Walter  A.  Wood  Mowing  &  Reap- 
ing Machine  Company,  a  corporation  (hereafter  called 
the  "plaintiff"),  against  the  Moline,  Milburn  &  Stoddard 
Company  (hereafter  called  the  "defendant")  to  recover 
possession  of  certain  farm  machinery  and  extras  and  at- 
tachments thereto,  together  with  a  quantity  of  binding 
twine,  of  the  alleged  value  of  $28,626.50,  and  which  was, 
as  claimed,  wrongfully  detained  by  the  defendant.  An 
answer  was  filed  alleging  that  on  the  1st  day  of  October, 
1888,  the  parties  hereto  entered  into  a  written  contract, 
to  which  reference  will  hereafter  be  made,  whereby  the 
defendant  agreed  to  receive  all  goods  of  the  character 
described  in  the  petition  which  might  be  consigned  to 
it  by  the  plaintiff,  to  store  said  goods  in  its  warehouse 
in  the  city  of  Omaha,  and  to  reship  the  same  upon  the 
order  of  the  plaintiff,  on  terms  therein  specified;  that 
said  agreement  had  been  renewed  from  year  to  year  and 
was  in  full  force  and  effect  at  the  time  of  the  commence- 
ment of  the  action;  that  pursuant  thereto  the  defendant 
company  received  from  the  plaintiff  large  quantities  of 
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machinery,  binding  twine,  etc.,  including  the  property 
described  in  the  petition,  and  which,  with  the  exception 
of  the  property  so  described,  has  been  sold  or  reshipped 
by  order  of  the  plaintiff;  that  a  settlement  was  had  be- 
tween the  parties,  of  the  storage  account,  at  the  close  of 
the  year  1891,  showing  a  balance  in  favor  of  the  defend- 
ant under  said  contract  of  |3,482.09,  which  is  still  due 
and  owing  to  it,  and  that  there  is  due  from  the  plaintiff 
in  addition  thereto,  as  charges  for  storing  the  property 
in  controversy,  the  further  sum  of  |2,571.55.  The  de- 
fendant was,  it  is  alleged,  entitled  to  the  possession  of 
the  property  in  controversy  at  the  time  of  the  commence- 
ment of  the  action,  by  virtue  of  a  lien  thereon  to  the 
amount  of  its  charges  as  aforesaid,  in  the  aggregate  sum 
of  $6,053.64.  It  also  claims  damage  for  the  wrongful 
detention  of  said  property  by  the  plaintiff  in  the  sum  of 
$5,000.  There  was  a  reply  admitting  the  execution  of 
the  agreement  set  out  and  the  receipt  by  the  defendant 
of  the  property  in  controversy  thereunder,  but  denying 
that  said  agreement  was  renewed,  as  charged,  for  the 
year  1892,  or  subsequent  years.  It  is  admitted  therein 
that  there  was  a  settlement  in  1891  of  the  storage  ac- 
count for  that  year,  by  which  a  balance  was  shown  in 
plaintiff's  favor  of  $3,482.09.  It  is,  however,  alleged 
that  there  was  at  the  same  time  a  settlement  of  the 
plaintiff's  account  for  goods  unaccounted  for  in  the  years 
1890  and  1891,  showing  a  balance  in  its  favor  of  $581.89. 
The  issues  thus  joined  were,  by  agreement  of  parties, 
submitted  to  a  referee  "for  an  accounting  of  the  amount 
due  the  defendant,  and  of  the  amount  of  goods,  if  any, 
not  taken  by  the  sheriff,  ♦  ♦  ♦  and  the  value  thereof, 
and  to  report  his  findings,"  etc.  The  referee  subse- 
quently submitted  his  findings  and  conclusions  of  law, 
which,  so  far  as  material  in  our  view  of  the  questions 
presented,  are  as  follows: 

"That  on  October  1, 1888,  the  Walter  A.  Wood  Mowing 
&  Reaping  Machine  Company,  plaintiff  herein,  and  the 
Moline,  Milbum  &  Stoddard  Company,  defendant  herein. 
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entered  into  and  executed  in  writing  a  contract  in  words 
and  figures  following,  to-wit: 

"  'This  contract  and  agreement,  entered  into  this  1st  day 
of  October,  A.  D.  1888,  by  and  between  Moline,  Milbum 
&  Stoddard  Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Ohio,  and  doing  business  at  Omaha, 
Nebraska,  and  Des  Moines,  Iowa,  party  of  the  first  part, 
and  Walter  A.  Wood  Mowing  &  Reaping  Company,  of 
Hoosick  Falls,  New  York,  and  St.  Louis,  state  of  Mis- 
souri, party  of  the  second  part,  witnesseth: 

"  *The  party  of  the  first  part  agrees  to  receive  all  goods 
of  the  different  kinds  mentioned  in  this  contract  which 
may  be  consigned  to  them  by  the  said  party  of  the  second 
part  and  store  same  in  their  warehouse,  and  to  reship 
any  such  goods,  or  parts  of  same,  on  orders  of  said  party 
of  the  second  part  or  their  authorized  agents,  at  the  fol- 
lowing prices,  viz.:  ♦  ♦  ♦  Party  of  the  second  part 
agrees  to  furnish  one  competent  man  to  assist  in  ship- 
ping extras  from  July  1  to  September  1,  1889,  free  of 
charge  to  party  of  first  part;  also  agrees  to  allow  party 
of  the  first  part  a  commission  of  33  1-3  per  cent  on  list 
price  of  extras  for  all  sold  for  cash,  shipped  C.  O.  D.,  or 
sold  on  their  own  account.  ♦  ♦  ♦  The  said  party  of 
the  first  part  agrees  to  pay  freight  on  all  goods  consigned 
to  them  under  the  contract  by  the  party  of  the  second 
part,  on  arrival  of  same  in  Omaha,  Nebraska,  the  party 
of  the  second  part  agreeing  to  remit  same  in  New  York 
or  St.  Louis  exchange,  payable  to  the  order  of  Moline, 
Milburn  &  Stoddard  Company,  immediately  upon  receipt 
of  expense  in  bill  of  same.  All  goods  and  repairs  to 
be  delivered  at  the  warehouse  of  Moline,  Milburn  & 
Stoddard  Company  in  Omaha,  Nebraska,  by  the  party 
of  the  second  part  (and  any  charges  for  drayage  or  extra 
handling  that  may  occur  by  inability  to  get  cars  on 
Moline,  Milburn  &  Stoddard  Company's  switch,  caused 
by  labor  troubles  or  strikes,  to  be  paid  by  said  party  of 
the  second  part).  •  •  •  The  said  party  of  first  part 
agrees,  where  practicable,  when  so  requested  by  the  said 
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part}'  of  the  second  part,  to  collect  as  advance  charges 
their  charges  for  transfer,  together  with  such  amounts 
as  the  party  of  the  second  part  requests,  said  advance 
charges  to  be  credited  to  the  said  party  of  the  second 
part.  The  said  party  of  the  first  part  agrees  to  make 
statement  of  account  to  said  party  of  the  second  part 
on  the  1st  of  September,  or  later,  or  at  any  time  re- 
quested, and  to  remit  any  amount  due  said  party  of  the 
second  part  at  such  time,  and  in  case  a  balance  is  due 
Moline,  Mil  burn  &  Stoddard  Company,  the  said  party 
of  the  second  part  agrees  to  remit  same  promptly  on 
receipt  of  statement.  The  party  of  the  first  part  reserves 
the  right  to  make  sight  drafts  on  said  party  of  the  second 
part  at  any  time  for  any  balance  which  may  be  due  for 
any  freight,  storage,  or  transfer  charges,  said  draft  to  be 
accompanied  by  a  statement  of  the  same,  and  the  said 
party  of  the  second  part  hereby  agrees  to  promptly 
honor  any  and  all  such  drafts. 

"  'The  said  party  of  the  second  part  agrees  to  transfer 
all  their  goods  for  supplying  their  trade  tributary  to 
Omaha,  Nebraska,  except  car  loads,  from  Hoosick  Falls 
or  St.  Louis,  direct  to  local  agents  only,  through  Moline, 
Milburn  &  Stoddard  Company,  during  the  term  of  this 
agreement.  All  orders  for  reshipment  to  be  clear  and 
definite  as  to  goods  wanted,  and  the  said  party  of  the 
first  part  reserves  the  right  to  promptly  return  any  in- 
complete orders  for  further  explanation  before  filling  the 
same,  and  are  not  to  be  held  responsible  for  any  losses 
or  damages  that  may  arise  from  such  action.  The  said 
party  of  the  second  part  agrees  to  carry  in  store  with 
said  party  of  the  first  part  a  sufficient  quantity  of  such 
rei)airK  as  may  be  needed  by  their  patrons;  any  orders 
for  repairs  not  in  store  are  to  be  repeated  to  the  said 
party  of  tlie  second  part  for  direct  shipment  to  the  party 
ordering  the  same.  On  all  such  repeated  orders  for  re- 
pairs the  said  party  of  the  first  part  is  to  receive  10  per 
cent  on  list  price  at  time  of  settlement.  AH  goods  in 
store  with  the  said  party  of  the  first  part  are  to  be  carried 
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at  the  risk  of  the  party  of  the  second  part  as  to  fire  and 
the  action  of  the  elements.  *  *  *  The  said  party  of 
the  second  part  agrees  to  pay  all  freight,  drayage,  and 
charges  on  any  goods  which  may  be  returned  by  their 
agents,  and  also  agrees  to  pay  the  said  party  of  the  first 
part  full  transfer  charge  for  receiving  and  handling  same. 

"  'Either  party  may,  by  giving  thirty  days'  notice  in 
writing  to  the  other  party,  cancel  this  contract.  In  case 
this  contract  is  not  renewed  at  its  termination,  party  of 
the  first  part  agrees  to  transfer  all  machines  and  extras 
at  one-third  of  the  regular  transfer  charges  as  designated 
in  this  contract.' " 

"That  in  pursuance  and  fulfillment  of  said  contract 
the  plaintiff  shipped  to  the  defendant  goods  of  the  differ- 
ent kinds  mentioned  in  said  contract,  and  the  defendant 
received  and  stored  the  same,  and  reshipped  said  goods 
as  requested  by  the  plaintiff  as  provided  by  said  con- 
tract.    •     •     • 

"7.  That  the  plaintiff  did  not  ship  goods  to  the  defend- 
ant or  transact  any  business  with  the  defendant  after 
December  1,  1891,  and  the  defendant  did  not  reship  any 
goods  belonging  to  the  plaintiff  after  said  date  upon  any 
order  or  instruction  from  the  plaintiff.  There  was  no 
attempt,  by  letter,  indorsement,  or  otherwise,  on  the 
part  of  the  plaintiff  or  defendant  to  renew  or  extend  the 
contract  for  any  period  after  December  1, 1891. 

"8.  That  on  December  18,  1891,  a  settlement  was  had 
between  the  plaintiff  and  the  defendant  of  the  business 
transactions  had  under  said  contract  for  the  year  1891, 
and  it  was  agreed  by  and  between  the  plaintiff  and  the 
defendant  that  there  was  at  that  time  due  and  owing  to 
the  defendant,  of  and  from  the  plaintiff,  the  sum  of 
f3,495.79  for  and  on  account  of  goods  received,  stored, 
and  transferred  under  said  contract  for  the  year  1891  and 
down  to  December  1, 1891.  This  settlement  did  not  take 
into  consideration  and  include  certain  extras  short  in 
the  year  1890,  amounting  to  1380.22,  and  the  extras  short 
in  1891,  amounting  to  J165.67;    that  upon  the  fxtras 
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short  in  1890  the  defendant  was  entitled  to  a  commission 
of  331-3  per  cent,  amounting  to  |126.74;  that  upon  the 
extras  short  in  the  year  1891  the  defendant  was  entitled 
to  a  commission  of  33 1-3  per  cent,  amounting  to  $55.22; 
that  on  the  18th  day  of  December,  1891,  the  defendant 
was  entitled  to  credits  as  follow^s: 

Amount  of  the  settlement  for 
1891 13,495  79 

Commission    on    extras    short    in 

1890 126  74 

Commission    on    extras    short    in 

1891 55  22 

13,677  75 

"And  defendant  should  be  charged  with — 

Extras  in  1890 f380  22 

Extras  short  in  1891 165  67 

545  89 

Balance |3,131  86 

'*There  was  due  to  the  defendant  from  the  plaintiff  on 
the  18th  day  of  December,  1891,  the  sum  of  f3,131.86,  and 
is  the  entire  amount  now  due  to  the  defendant  from  the 
plaintiff,  with  interest  at  seven  per  cent  from  December 
18,  1891. 

*'9.  That  at  the  time  of  the  commencement  of  this  ac- 
tion the  plaintiff  was  entitled  to  the  possession  of  the 
goods  which  had  been  received  by  the  defendants  of  the 
plaintiff  and  by  the  defendant  stored  under  said  contract. 

"10.  That  one-third  of  the  transfer  charges  upon  the 
goods  held  by  the  defendant  under  said  contract  was  the 
sum  of  $856.68. 

"11.  The  defendant  did  not  transfer  the  goods  to  the 
plaintiff. 

"12.  That  on  the  2d  day  of  February,  1892,  the  plaintiff 
herein  offered  to  the  defendant  a  certified  check  for  the 
sum  of  $3,952.54,  being  the  amount  then  admitted  by  the 
defendant  to  be  due  from  the  plaintiff  to  the  defendant, 
including  one-third  transfer  charges,  namely,  the  sum  of 
$856.68. 
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"13.  That  on  the  said  2d  day  of  February,  1892,  and  on 
previous  occasions,  the  plaintiff,  through  its  agents,  de- 
manded from  the  defendant  the  goods  herein  replevied. 
The  defendant  refused  to  transfer  or  deliver  the  goods 
to  the  plaintiff. 

"14.  That  the  sheriff  of  Douglas  county,  Nebraska,  by 
virtue  of  the  writ  of  replevin  issued  herein,  took  from  the 
defendant  all  the  goods  held  by  the  defendant  belonging 
to  the  plaintiff. 

"15.  That  the  goods  taken  herein  by  the  sheriff  vrere 
all  the  goods  received  by  the  defendant  of  and  from  the 
plaintiff  under  the  contract  aforesaid,  except  such  goods 
as  had  been  shipped  or  transferred  by  the  defendant  at 
the  request  of  the  plaintiff  to  various  parties,  and  duly 
settled  and  accounted  for  in  the  settlement  of  1891  and 
in  the  account  showing  extras  short  in  1890  and  extras 
short  in  1891. 

"findings  of  law. 

"1.  That  the  contract  between  the  plaintiff  and  defend- 
ant was  renewed  by  the  parties  hereto  for  the  year  1890, 
and  was  again  extended  by  the  parties  for  one  year  from 
December  1,  1890,  and  that  it  terminated  on  the  1st  day 
of  December,  1891. 

"2.  That  the  clause  in  said  contract  relative  to  the 
transfer  of  goods  at  the  termination  thereof  was  renew^ed 
with  the  contract  for  the  year  1890,  and  was  again  re- 
newed and  extended  by  the  parties  for  one  year  from 
December  1, 1890,  and  was  in  full  force  and  effect  at  the 
termination  of  the  contract  on  December  1,  1891,  and  the 
defendant  would  have  been  entitled  to  one-third  transfer 
charges  if  the  transfer  had  been  made. 

"3.  That  the  plaintiff,  on  the  2d  day  of  February,  1892, 
made  a  lawful  tender  to  the  defendant  of  f 3,952.54. 

"Respectfully  submitted,  this  28th  day  of  October,  1893. 

"Chas.  E.  Clapp,  lirfcreeJ' 

To  the  foregoing  report  exceptions  were  interposed,  as 
was  also  a  motion  for  a  new  trial,  which  were  in  turn 
overruled,  whereupon  the  court  found  that  the  right  of 
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possession  of  the  property  in  controversy  was  in  the 
plaintiff  at  the  time  the  action  was  commenced,  and  that 
it  was  entitled  to  damage  for  wrongful  detention  thereof 
in  the  sum  of  $0.05,  for  which  judgment  was  awarded, 
and  which  has,  by  means  of  the  petition  in  error  of  the 
unsuccessful  party,  been  removed  into  this  court  for  re- 
view. 

We  will  first  notice  the  last  proposition  argued  by 
counsel,  viz.,  that  the  findings  of  the  referee  are  broader 
than  the  order  of  submission,  and  therefore  void  for  want 
of  jurisdiction.  The  district  court,  in  disposing  of  that 
objection,  found  that  "the  defendant,  by  requesting  find- 
ings upon  all  the  questions  of  fact  and  law  involved  in 
said  litigation,  is  now  estopped  to  call  in  question  the 
jurisdiction  of  the  referee."  It  is  quite  apparent  from  an 
inspection  of  the  record  that  the  duty  of  the  referee  to 
pass  upon  all  questions  material  to  the  controversy  was 
not  only  conceded  by  both  parties  at  the  trial,  but  ex- 
pressly asserted  by  the  defendant.  The  question  pre- 
sented is  not  like  that  of  a  verdict  or  judgment  wholly 
unsupported  by  the  pleadings,  since  the  findings  assailed 
are  clearly  within  the  issues  made  by  the  pleadings  and 
tried  before  the  referee.  The  defendant  having  volun- 
tarily submitted  the  issues  to  the  referee  under  the  order 
of  the  court,  and  invoked  a  decision  thereof  favorable 
to  its  own  contention,  should  not,  after  an  adverse  hold- 
ing, be  heard  to  question  his  authority  in  the  premises. 
The  defendant's  attitude,  as  we  view  it,  resembles  that 
of  a  suitor  seeking  in  a  proceeding  by  petition  in  error 
to  abandon  the  theory  upon  which  the  cause  was  prose- 
cuted or  defended  by  him  in  the  court  of  original  jurisdic- 
tion,— a  practice  expressly  condemned  by  this  court  in 
Smith  r.  f^pauhJwfjy  40  Neb.,  339.  (See,  also,  2  Ency.  of 
Pleading  &  Practice,  516,  and  cases  cited.)  The  objection 
is  clearly  without  merit  and  was  rightly  disregarded  by 
the  court  below. 

The  next  and  most  important  subject  of  inquiry  is 
whether,  by  the  terms  of  the  contract  relied  upon,  a 
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lien  existed  in  favor  of  the  defendant  company  for  tk^ 
amount  of  its  charges  thereunder.  It  is  a  fundamental 
rule,  distinctly  recognized  by  the  authorities  hereafter 
cited,  that  exclusive  possession  by  the  claimant,  whether 
a  factor,  a  broker,  or  warehouseman,  is  essential  to  the 
existence  or  continuance  of  a  lien  thereon,  and  that  a  lien 
does  not,  at  common  law,  exist  in  favor  of  one  who  holds 
property  in  subordination  to  the  will  or  control  of  an- 
other. It  is  also  true  that  no  lien  attaches  if  inconsistent 
with  the  terms,  express  or  implied,  of  the  contract  under 
which  possession  was  obtained. 

We  will  now,  with  these  elementary  principles  in  view, 
proceed  to  an  examination  of  some  of  the  salient  features 
of  the  contract.  It  will  be  observed,  first,  that  the  de- 
fendant company  thereby  undertakes  to  receive  all  of  the 
goods  consigned  to  it  by  the  plaintiff,  to  store  the  same 
in  its  warehouse,  and  "to  reship  any  said  goods,  or  parts 
of  the  same,"  on  the  order  of  the  plaintiff  or  its  agents; 
second,  the  defendant  is  required  to  make  a  statement 
of  the  account  at  any  time  on  request  of  the  plaintiff,  and 
remit  any  balance  due  the  latter;  thirds  the  plaintiff  is 
required  at  any  time  to  remit  any  balance  due  the  defend- 
ant upon  receipt  of  statement,  the  latter  reserving  the 
right  to  make  sight  drafts  at  any  time,  accompanied  by 
a  statement,  for  any  balance  due  for  freight,  storage,  or 
transfer  charges.  These  conditions  we  interpret  as  re- 
serving to  the  plaintiff  the  right,  at  pleasure,  to  sell  and 
deliver  the  goods  consigned  to  the  defendant,  and  as  im- 
posing upon  defendant  the  corresponding  duty  to  yield 
possession  thereof  upon  the  plaintiff's  order,  relying  upon 
the  personal  credit  of  the  latter  for  the  amount  of  its 
charge — a  relation  irreconcilably  in  conflict  with  the 
construction  now  contended  for.  We  do  not  question  the 
proposition  that  a  general  lien  may  exist  at  common  law, 
or  by  custom,  in  favor  of  a  factor,  warehouseman,  or 
other  bailee  for  a  balance  due  on  account,  although,  as 
remarked  by  Chancellor  Kent,  such  liens  are  not  favorites 
of  the  law.     (2  Kent,  Commentaries,  634-637.)    That  sub- 
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ject  is,  however,  not  presented  by  this  record,  for  the 
reason,  as  we  have  seen,  that  the  turning  point  of  the 
controversy  is  the  construction  to  be  given  the  contract 
of  bailment  here  involved. 

Our  further  examination  will  accordingly  be  confined 
to  the  authorities  tending  to  elucidate  the  particular 
question  involved,  and  which,  as  will  be  observed,  are  in 
harmony  with  the  views  above  expressed.  In  Trust  v. 
Pirssony  1  Hilt.  [N.  Y.],  292,  one  party  was  by  agreement 
authorized  to  store  pianos  in  the  warehouse  of  the  other, 
with  the  privilege  of  repairing  and  selling  at  pleasure  the 
property  thus  stored,  for  the  consideration  of  |25  per 
month,  payable  at  the  end  of  each  month,  which  agree- 
ment was  held  a  waiver  of  a  lien  for  the  bailee's  charges 
thereunder.  "The  distinction,"  said  Daly,  J.,  "that  there 
can  be  no  lien  where  the  day  or  time  of  payment  is  regu- 
lated and  fixed  by  the  parties  is  as  old  as  the  Year  Books, 
and  it  is  manifest  that  the  law  could  not  be  otherwise. 
The  right  to  detain  all  the  property  to  which  the  lien 
attaches  until  the  charge  upon  it  is  paid  is  incident  to 
the  right  of  lien.  When,  then,  did  the  lien  in  this  case 
attach?  Certainly  not  when  the  possession  commenced, 
for  no  payment  was  to  be  made  until  a  month  after. 
During  that  time  Pirsson  had  a  right,  under  the  agree- 
ment, to  sell  any  of  his  pianos  that  might  be  there,  and, 
of  course,  to  deliver  them  to  the  buyers.  •  •  •  The 
contract,  therefore,  went  into  operation  with  a  recogni- 
tion of  rights  on  the  part  of  Pirsson  wholly  inconsistent 
with  a  reservation  of  a  right  of  lien."  In  Dunham  v. 
Pettee,  1  Daly  [N.  Y.],  112,  it  was  held,  after  a  careful 
review^  of  the  authorities,  that  where,  by  the  custom  of 
warehousemen,  goods  are  delivered  by  the  latter  without 
immediate  payment  of  storage  charges,  in  reliance  upon 
the  personal  credit  of  the  owner,  there  is  no  lien,  such  a 
course  of  dealing  being  inconsistent  with  the  theory  of 
an  implied  understanding,  at  the  time  of  the  deposit,  that 
the  goods  so  deposited  may  be  retained  as  security  for 
their  storage.  In  Fieldings  v.  Mills,  2  Bosw.  [N.  Y.],  489, 
60 
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it  was  held  that  a  mechanic  who,  in  the  course  of  his 
business,  makes  repairs  upon  an  agreement  to  give  credit 
for  a  stipulated  time  thereby  waives  his  lien  upon  the 
property  so  repaired.  In  Stoddard  Woolen  Manufactory  r. 
Huntleyy  8  N.  H.,  441,  an  agreement  by  a  clothier  to  dres^ 
flannel  furnished  by  the  other  party,  for  a  year,  and  to 
receive  pay  therefor  quarterly,  was  held  not  to  create  a 
lien  in  favor  of  the  former  upon  cloth  remaining  in  his 
hands  at  the  end  of  the  qurrter.  Wiles  Laundering  Co.  v. 
HahlOy  105  N.  Y.,  234,  arose  out  of  a  state  of  facts  sub- 
stantially similar  to  the  case  last  cited.  It  was  held 
that  when  a  time  of  payment  is  fixed  by  contract  w^hich 
is,  or  may  be,  subsequent  to  the  time  when  the  owner  is 
entitled  to  a  return  of  the  property,  there  can  be  no  lien. 
The  court,  by  Rapallo,  J.,  in  the  course  of  the  opinion, 
say:  "The  same  principle  is  applicable  to  liens  of  ware- 
housemen, carriers,  and  other  bailees.  If,  by  the  terms 
of  the  contract,  possession  of  the  property  is  to  be  sur- 
rendered before  payment,  no  right  of  lien  exists/'  In 
McMaster  v.  Merrick^  41  Mich.,  505,  a  sawmill  was  leased 
without  rent,  the  lessee  being  required  to  saw  all  logs 
furnished  by  the  lessor,  and  to  season  and  ship  the  lum- 
ber manufactured  therefrom,  during  the  continuance  of 
the  lease.  It  was  held  that  the  contract  was  inconsistent 
with  the  theory  of  a  lien  by  the  lessee  upon  the  lumber 
manufactured  by  him,  since,  among  other  reasons  as- 
signed, the  obligation  to  ship  was  without  limitation  and 
applied  to  the  entire  product  of  the  logs  furnished  by  the 
lessor.  In  Cmcell  v.  Simpson^  16  Ves.  [Eng.],  275,  it  was 
asserted  by  Lord  Eldon  as  the  doctrine  of  previous  cases 
that  the  lien  of  a  factor  is  lost  by  reason  of  a  special 
contract  for  a  particular  mode  of  payment  of  his  charges. 
Like  views  are  also  expressed  in  the  following  cases: 
Chandler  v.  Beldm,  18  Johns.  [N.  Y.],  157;  Raitt  v.  Mitchell, 
4  Campb.  [Eng.],  146;  Craxcshay  r.  Hofnfray,  4  B.  &  Aid. 
[Eng.],  50;  Chase  v.  WestmorCy  5  Maule  &  Sel.  [Eng.],  180. 
See,  also,  1  Jones,  Liens,  sec.  1002  et  seq.;  Mechem, 
Agency,  sees.  676,  680;  Edwards,  Bailments  [3d  ed.],  sec. 
432. 
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To  pursue  the  subject  by  a  review  of  the  cases  to  which 
we  are  referred  by  the  defendant  company  would  result 
in  the  unnecessary  prolonging  of  this  opinion,  without 
corresponding  profit  to  any  one  concerned.  It  is  suffi- 
cient that  they  do  not,  in  our  judgment,  support  the  claim 
of  a  lien  by  virtue  of  the  contract  upon  which  the  defend- 
ant relies,  while  in  some  of  them  the  principle  which  con- 
trolled the  cases  above  cited  is  distinctly  recognized. 
We  do  not  doubt,  from  a  consideration  of  the  subject  in 
the  light  of  authority,  that  the  stipulation  authorizing 
a  removal  of  the  property  at  the  pleasure  of  the  plaintiff, 
and  the  defendant's  evident  reliance  upon  the  personal 
credit  of  the  plaintiff,  is  a  waiver  of  the  right  which  the 
latter  might  otherwise  have  asserted  to  a  lien  upon  such 
property  for  the  amount  of  its  charges.  It  follows  that 
since  the  defendant's  sole  reliance  is  its  alleged  lien  by 
reason  of  the  facts  stated,  the  plaintiff  was  entitled  to 
the  possession  of  the  property  in  controversy  when  the 
action  was  commenced,  and  that  the  judgment  of  the  dis- 
trict court  must  be 

Affirmed. 


48  883 
58   349 

Oeorgb  W.  Smith  et  al.,  appellants,  v.  OrrY  or     g  i« 
Omaha  et  al.,  appellees.  *g  ^g 

49  883 

FII.ED  December  16, 1896.    No.  7990.  ^  ^ 
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Xunlcipal  Corporations:  Special  Assesbmexts.  It  is  a  rule  of  con-  S8  840 
struction  peculiarly  applicable  to  special  assessments  authorized  |^|9-g^| 
by  section  6,  article  9,  of  the  constitution  that  the  record  must|*59  827| 
show  affirmatively  a  compliance  with  all  the  conditions  essential  f§  ^j 
to  a  valid  exercise  of  the  taxing  power,  and  that  the  omission  of  60  a»| 
such  facts  will  not  be  supplied  by  presumptions.  49  8831 


. .  Award  of  Damages.    An  award  of  damage  pursuant 

to  provision  of  section  116,  charter  of  the  city  of  Omaha  (Compiled 
Statutes,  ch.  12a),  upon  the  change  of  an  established  .grade,  should 
show  affirmatively  that  the  appraisers  appointed  for  such  purpose 
took  into  consideration  the  benefits  thereby  accruing  to  the  prop- 
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erty  in  question  and  that  the  award  or  finding  so  made  represents 
the  difference  or  balance  in  favor  of  the  property  owner. 

8. :  .    Both  section  6,  article  9,  constitution,  1875,  and  the 

charter  of  the  city  of  Omaha  by  Implication  limit  the  amount  of 
assessment  for  local  improvements  to  the  special  benefits  severally 
accruing  to  the  lots  or  parcels  of  land  thereby  affected.  {Cairn  v. 
City  of  Omaha,  42  Neb.,  120.) 

Appeal  from  the  district  court  of  Douglas  countj. 
Heard  below  before  Ambrose,  J. 

E.  IV.  Simeral  and  George  W.  Doane,  for  appellanta. 

W.  J.  Connelly  contra. 

Post,  C.  J. 

This  was  an  action  in  the  district  court  for  Douglas 
county  by  George  W.  Smith,  John  A.  Creighton,  Alvin 
Saunders,  James  Neville,  James  J.  Brown,  Abraham 
Martin,  Eliza  A.  Towle,  David  T.  Mount,  Samuel  R.  John- 
son, Nathan  B.  Falconer,  Mary  C.  Denise,  Gilbert  M. 
Hitchcock,  Leah  Rosewater,  and  Emily  J.  Briggs,  the 
purpose  of  which  was  to  perpetually  enjoin  the  collection 
by  the  city  of  Omaha  of  certain  special  assessments  here- 
after more  particularly  described.  William  Bushman 
and  Charles  G.  Davidge,  who  claim  an  interest  in  thi» 
subject  of  the  controversy  in  common  with  the  plaintiffs, 
were,  on  motion,  permitted  to  intervene  and  join  in  the 
prosecution  of  the  cause,  which  resulted  in  a  decree  for 
Saunders,  Bosewater,  and  Falconer  as  prayed,  and  a  dis- 
missal of  the  several  bills  for  want  of  equity,  so  far  as 
they  concern  the  other  plaintiffs  and  intervenors,  and 
from  which  an  appeal  has  by  the  unsuccessful  parties 
been  prosecuted  to  this  court.  The  material  facts  dis- 
closed by  the  pleadings  and  proofs  are  as  follows:  Th  » 
council  of  the  city  of  Omaha,  in  the  year  1890,  by  ordi- 
nance, provided  for  a  change  of  the  grade  of  Douglas 
street,  between  Sixteenth  and  Twentieth  streets,  pursu- 
ant to  which  the  mayor,  with  the  consent  of  the  city 
council,  in  due  form  appointed  three  disinterested  free- 
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holders,  to  determine  and  assess  the  damage  to  property 
owners  on  account  of  such  change  of  grade.  The  ap- 
praisers mentioned,  having  qualified  by  taking  and  sub- 
scribing an  oath  to  faithfully  and  impartially  discharge 
the  duties  of  their  said  offices,  proceeded  from  a  personal 
examination  of  the  property  affected  by  such  change  of 
grade  to  find  and  award  damages  resulting  therefrom  to 
twenty  separate  lots,  in  the  aggregate  sum  of  f  32,012,  but 
without  reference  of  any  character  to  the  other  lots  or 
subdivisions  thereof  so  affected.  The  council,  upon  the 
approval  of  the  return  or  award  aforesaid,  and  while  sit- 
ting as  a  board  of  equalization  as  provided  by  the 
city's  charter,  proceeded  to  apportion  the  damages  thus 
awarded  to  the  several  lots  and  parcels  of  land  adjudged 
to  be  benefited  by  said  improvement.  An  ordinance 
was  subsequently  adopted  by  which,  after  a  recital  of  the 
facts  herein  stated,  it  is  provided:  "The  cost  of  damages 
for  the  change  of  grade  of  Douglas  street,  in  the  city  of 
Omaha,  from  Sixteenth  street  to  Twentieth  street,  said 
damages  being  the  sum  of  f  32,057,  be,  and  the  same  is 
hereby,  levied  according  to  special  benefits  by  reason  of 
said  change  of  grade  upon  the  following  lots"  found  to 
be  benefited  by  the  proposed  improvement,  some  two 
hundred  in  number,  with  the  amount  assessed  against 
each  thereof.  There  was,  as  already  intimated,  except 
as  to  Saunders,  Rosewater,  and  Falconer,  no  finding  of 
damage  in  favor  of  any  of  the  plaintiffs,  nor  is  there  any 
finding,  unless  by  implication,  respecting  special  benefits 
to  the  lots  found  to  be  damaged  by  such  change  of  grade. 
The  report  of  the  appraisers,  to  which  reference  has  been 
made  and  which  is  the  basis  of  the  subsequent  action  by 
the  city  council, is  as  follows:  "The  undersigned,  three  dis- 
interested freeholders  of  the  city  of  Omaha,  having  been 
duly  appointed  by  the  mayor,  with  the  approval  of  the 
council,  to  assess  the  damage  to  the  owners,  respectively, 
of  property  and  land  affected  by  the  change  of  grade  de- 
clared to  be  necessary  by  ordinance  No.  136,  on  Douglas 
street  from  Sixteenth  to  Twentieth  street,  having  duly 
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accepted  said  appointment,  and  qualified  as  required  by 
law,  do  hereby  certify  and  report  that  we  have  faithfully 
and  impartially  discharged  the  duties  of  our  appoint- 
ment, and  after  careful  personal  examination  of  said 
property  and  land,  and  consideration  of  the  damage  to 
said  owners,  respectively,  by  reason  of  such  change  of 
grade,  we  have  and  do  assess  as  the  damage  to  said 
owners  respectively  the  sums  set  opposite  each  of  said 
owner's  names  as  shown  by  schedule  B  hereto  attached, 
and  which  we  refer  to  as  part  of  this  our  assessment  and 
report." 

The  form  of  the  exhibit  mentioned  in  the  foregoing 
report  is  suflficiently  illustrated  by  the  first  entry  appear- 
ing thereon,  viz.:  "Lillian  Jacobs,  lot  7,  block  108, 
1690.00."  The  ascertainment  of  damage  in  the  manner 
here  indicated,  upon  the  establishment  or  change  of  grade 
of  streets,  avenues,  or  alleys,  is  authorized  by  section  116 
of  the  charter  of  the  city  of  Omaha  (Compiled  Statutes, 
ch.  12a,  entitled  "Cities  of  the  Metropolitan  Class"),  viz.: 
"The  mayor  and  council  of  any  city  governed  by  this 
act  shall  have  power  by  ordinance  to  establish  the  grade 
of  any  street,  avenue  or  alley  in  the  city,  and  when  the 
grade  of  any  street,  avenue  or  alley  shall  have  been  here- 
tofore established,  or  when  the  grade  of  any  street,  ave- 
nue or  alley  shall  be  established  and  approved  as  herein 
provided  the  grade  of  no  street  or  part  of  a  street  shall  be 
changed  unless  the  consent  in  writing  is  first  obtained  of 
the  owners  of  lots  or  lands  abutting  upon  the  street  or  part 
of  street  where  such  change  of  grade  is  to  be  made,  who 
represent  a  majority  of  the  feet  front  thereon,  and  not 
then  until  the  damages  to  property  owners  which  may  be 
caused  by  such  change  of  grade  shall  have  been  assessed 
and  determined  by  three  disinterested  freeholders  who 
shall  be  appointed  by  the  mayor  and  council  for  that  pur- 
pose, who  shall  make  such  appraisement,  taking  into 
consideration  the  benefits,  if  any,  to  such  property,  and 
file  their  report  with  the  city  clerk;  and  the  amount  of 
damages  so  assessed  shall  be  tendered  to  such  property 
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owners  or  their  agents  as  soon  as  the  funds  for  that  pur- 
pose are  obtained  from  the  assessments  of  such  damages 
upon  property  benefited  by  reason  of  such  change  of 
grade,  or  otherwise  realized;  Provided,  That  no  street, 
avenue  or  alley  shall  be  worked  to  such  change  of  grade 
until  the  damages  so  assessed  shall  be  tendered  to  such 
property  ownera  or  their  agents."  Authority  to  assess 
the  damage  occasioned  by  improvements  of  the  character 
here  involved  against  the  property  specially  benefited 
thereby,  is  conferred  upon  the  city  council  by  section  lift 
of  the  chapter  above  cited,  viz.:  **The  council  shall  have 
power  and  is  hereby  authorized  to  assess  the  damages 
awarded  or  recovered  for  grading,  change  of  grade,  or 
for  the  appropriation  of  private  property,  upon  the  lots 
and  lands  benefited,  which  shall  abut  or  be  adjacent  to 
the  street,  avenue  or  alley  graded,  or  for  the  opening,  ex- 
tending or  widening  of  which  private  property  shall  be 
appropriated,  or  on  which  the  grade  shall  be  changed, 
and  in  the  case  of  appropriation  of  land  for  widening  of 
a  street,  avenue  or  alley,  the  council  may  consider,  for 
the  purpose  of  determining  benefits  and  equalizing  such 
assessment,  whether  any  portion  of  the  street,  avenue  or 
alley  had  been  previously  donated  from  any  lot  or  piece 
of  land  abutting  or  adjacent  thereto." 

The  primary  question  suggestinl  by  the  record  and  ar- 
guments of  this  cause  is  the  sufficiency  of  the  findings  of 
damages  and  benefits  as  the  basis  of  the  subsequent  pro- 
ceedings which  resulted  in  the  assessments  complained 
of, — in  brief,  the  jurisdiction  of  the  city  council  to  assesii 
against  the  property  of  appellants  the  amount  of  the  al- 
leged special  benefits.  It  is  a  recognized  rule  of  con- 
struction, especially  applicable  to  actions  of  this  charac- 
ter, that  those  things  which  the  law  regards  as  the  sub- 
stance of  the  proceeding  cannot  by  the  courts  be  treated 
as  immaterial,  that  the  record  must  show  affirmatively  a 
compliance  with  all  the  conditions  essential  to  a  valid 
exercise  of  the  taxing  power,  and  that  their  omission  will 
not  be  supplied  by  presumptions.     The  following,  among 


888  NEBRASKA  REPORTS.  [Vol.49 


Smith  V.  City  of  Omaha. 


the  many  cases  in  point,  sufficiently  illustrate  the  prin- 
ciple above  stated:  In  State  v.  Mayor  of  Paterson^  37  N.  J. 
Law,  380,  the  mayor  and  aldermen  were,  upon  the  grad- 
ing of  any  street,  required  to  appoint  three  impartial  as- 
sessors to  assess  the  cost  thereof  against  the  property 
fronting  upon  such  street,  "in  proportion  to  the  benefit 
received."  In  holding  the  assessment  void  for  the  failure 
to  show  affirmatively  that  the  appraisers  had  taken  into 
consideration  special  benefits  to  the  property  involved, 
the  supreme  court  say:  "But  if  these  persons  had  been 
duly  appointed  and  qualified  to  act  in  the  premises,  there 
is  such  infirmity  in  the  assessment  itself  that  it  cannot 
be  sustained.  The  assessors  do  not  in  their  report  cer- 
tify that  they  imposed  the  burden  in  proportion  to  the 
benefits  received,  nor  does  it  in  anywise  appear  that  they 
were  governed  by  a  correct  principle.  On  the  contrary, 
their  return  shows  that  they  arbitrarily  assessed  each 
lineal  foot  of  frontage  in  an  equal  amount."  In  TiUatje  of 
Passaic  v.  State^  37  N.  J.  Law,  538,  the  court  of  errors  and 
appeals,  in  construing  the  same  statute,  say:  "It  follows 
that  it  is  essential  to  the  validity  of  any  assessment  under 
this  provision  of  the  charter  that  it  affirmatively  and 
unequivocally  appear  that  the  assessment  does  not  ex- 
ceed the  benefit.  The  intendment  made  in  favor  of  the 
statute  will  not,  on  established  principle,  be  extended  to 
the  report  of  the  assessment.  In  this  case  it  does  not 
appear  that  the  assessment  upon  the  railroad  company 
was  not  in  excess  of  the  benefits."  (See,  also,  State  r. 
Inhabitants  of  West  OrangCy  39  N.  J.  Law,  453.)  In  Merritt 
r.  Village  of  PortchestCTy  71  N.  Y.,  309,  an  oath  by  the  ap- 
praisers to  discharge  their  duties  according  "to  the  best 
of  their  ability"  was  held  not  a  compliance  with  the 
statute  requiring  them  to  be  sworn  "to  faithfully  and 
fairly  discharge  their  duties,"  etc.,  and  which  ruling  is 
cited  with  approval  in  StebUns  v.  Kay^  123  N.  Y.,  31.  In 
Chamberlain  v.  City  of  Cleveland^  34  O.  St.,  551,  the  assess- 
ment upon  "property  benefited"  was  held  void  on  the 
ground  that  it  failed  to  show  that  the  special  benefits 


(Vol.  49]  SEPTEMBEB  TEBM,  1896.  889, 


Smith  ▼.  City  of  Omaha. 


were  valued  at  all,  or  if  valued,  that  they  were  assessed 
in  proportion  to  the  benefit  which  each  lot  received.  In 
the  case  last  cited  we  find  the  rule  thus  stated  by  Gil- 
more,  C/ J.:  "It  is  essential  to  the  validity  of  the  assess- 
ment that  the  proceedings  by  which  it  is  made  must 
show  upon  their  face  that  the  requirements  of  the  law 
have  been  substantially  complied  with,  and  that  the  re- 
strictions imposed  by  law  upon  the  exercise  of  the  power 
have  been  observed  in  such  a  way  that  the  owner  of  the 
lot  assessed  has  had  the  benefit  of  the  protection  they 
are  intended  to  give.  •  •  •  Presumption,  if  permit- 
ted in  favor  of  the  validity  of  any  part  of  the  proceedings, 
cannot  be  permitted  to  supply  the  essential  elements  of  a 
valid  assessment  that  are  wanting  here."  In  lAeherman 
V.  City  of  MilwavkeCj  89  Wis.,  336,  it  was  by  statute  made 
the  duty  of  the  board  of  public  works,  before  ordering  any 
work  jto  be  done  by  abutting  owners  upon  the  establish- 
ment of  a  grade,  to  "view  the  premises  and  consider  the 
amount  proposed  to  be  made  chargeable  against  said 
several  lots  or  pieces  of  land,  and  the  benefits  which,  in 
their  opinion,  will  actually  accrue  to  the  owners  of  the 
same  in  consequence  of  such  improvement,"  and  to  assess 
against  the  same  "the  amount  of  benefits  which  those 
lots  or  pieces  will  severally,  in  the  opinion  of  the  board, 
derive,  ♦  •  ♦  taking  into  consideration  in  each  case 
any  injury  whith,  in  the  opinion  of  the  board,  may  result 
to  each  lot,  ♦  •  ♦  and  in  case  the  benefits,  in  their 
opinion,  amount  to  less  than  the  cost  of  the  improvement, 
the  balance  shall  be  paid  out  of  the  ward  funds  of  the 
M^ard  or  wards  in  which  such  improvement  is  made;  and 
said  board  shall  indorse  their  decision  and  assessment  in 
every  case  on  the  estimate  of  the  cost  of  such  improve- 
ment filed  in  their  office."  By  the  following  section  it 
was  made  the  duty  of  the  board  of  public  works,  upon 
the  change  of  an  established  grade,  "at  the  time  of  mak- 
ing their  assessment  as  provided  in  the  preceding  section, 
to  consider,  determine,  and  assess  against  the  lots  which 
they  may  deem  benefited  by  the  proposed  improvements. 
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to  the  amount  of  such  benefits,  the  damages,  costs,  and 
charges,  including  the  cost  of  such  improvement,  arising 
from  such  alteration  of  grade,  to  the  owner  of^any  lot 
*  *  *  which  may  be  affected  or  injured  in  consequence 
thereof,  taking  into  consideration  in  each  case  any  ad- 
vantages and  benefits  which  may  be  conferred  thereby 
upon  such  lot,  ♦  *  *  in  common  with  the  other  prop- 
erty on  the  street  affected  by  such  grade,  and  the  excess 
of  said  damages,  costs,  and  expenses  over  the  benefits 
assessed,  as  provided  in  the  preceding  section,  shall  be 
paid  out  of  the  ward  funds/'  The  court,  by  Pinney,  J., 
construing  the  foregoing  provisions,  say:  "The  law  pro- 
ceeds upon  the  basis  that  assessments  for  such  improve- 
ments are  to  be  limited  to  the  benefits  conferred  on  the 
property,  to  be  modified  and  affected  by  a  proper  allow- 
ance or  award  of  damages,  costs,  and  charges  arising 
from  the  change  of  grade,  by  way  of  compensation  there- 
for, and  the  particular  provisions  of  the  section  must 
be  construed  with  reference  to  this  manifest  purpose.  It 
is  plain  that  there  are  two  assessments  provided  for  in  a 
case  like  the  present,  though  both  may  be  well  combined 
in  the  same  document.  It  is  essential  to  the  validity  of 
any  such  assessment  that  it  shall  clearly  appear  upon 
its  face  that  the  provisions  of  law  for  the  benefit  of  the 
lot  owner  have  been  observed,  ♦  •  ♦  not  only  the 
question  of  benefits  and  injury,  but  the  question  of  dam- 
ages, costs,  and  charges  by  way  of  compensation  for  the 
alteration  of  the  grade." 

There  is  one  apparent  difference  between  the  require- 
ments of  the  (»ity's  charter  in  this  case  and  the  statutes 
involved  in  the  cases  cited,  since  the  legislature  appears, 
whether  wisely  or  unwisely  we  are  not  called  upon  to 
determine,  to  have  provided  for  the  ascertainment  of 
damage  to  private  property  by  appraisers  selected  for 
that  purpose,  and  for  the  apportionment  by  the  city 
<»ouncil  of  the  damage  so  awarded  to  the  several  lots  ad- 
judged to  be  benefited  by  the  contemplated  improve- 
ment.    In  addition  to  the  provisions  quoted  from  section 
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119,  section  85,  among  other  things,  declares  that  "in  all 
cases  before  any  special  taxes  that  may  be  levied,  except 
for  constructing  wood  sidewalks,  shall  be  finally  levied, 
it  shall  be  the  duty  of  the  council  to  sit  as  a  board  of 
equalization  for  the  purpose  of  equalizing  any  such  pro- 
posed levy  of  special  taxes  or  assessments,  ♦  ♦  ♦  and 
at  such  session  it  shall  hear  all  complaints  that  the  own- 
ers of  property  so  to  be  assessed  and  taxed  may  make, 
and  it  shall  be  its  duty  to  equalize  any  such  assessment 
by  correcting  any  errors  therein,  and  thereupon  such  as- 
sessments and  special  taxes  shall  be  finally  made."  But 
whatever  may  be  the  true  interpretation  of  sections  85 
and  119,  it  should  aflBrmatively  appear  from  the  return 
contemplated  by  section  116  that  the  appraisers  in  mak- 
ing the  award  submitted  by  them  took  into  consideration 
both  the  damage  to  the  property  described  and  such  spe- 
cial benefits,  if  any,  resulting  from  the  establishment  or 
change  of  grade  as  tend  to  increase  the  value  of  the 
property  in  question,  and  that  the  award  so  made  rep- 
resents the  difference  or  balance  in  favor  of  the  property 
owner.  Such  is  the  iiile  sanctioned  by  the  weight  of  au- 
thority,— if  indeed  there  can  be  said  to  exist  a  diversity 
of  opinion  on  the  subject, — and  is  clearly  implied  from 
the  language  employed.  The  statute  thus  interpreted 
prescribes  a  constitutional  basis  for  the  ascertainment 
of  the  damage  in  favor  of  property  owners,  and  is  in 
strict  accord  with  the  rule  often  recognized  by  this  court 
in  the  assessment  of  damage  when  property  is  taken  by 
railroad  companies  or  other  public  agencies  in  the  exer- 
cise of  the  right  of  eminent  domain.  {Chicago,  K.  d  N.  R. 
Co.  V.  Wiehe,  25  Neb.,  542;  Chicago,  B.  &  Q.  R.  Co.  v.  Shafer, 
49  Neb.,  25.) 

It  has  been  suggested  that  inasmuch  as  there  was  no 
finding  of  damage  in  favor  of  the  appellants  or  any  of 
them,  they  should  not  in  this  proceeding  be  heard  to 
complain  of  the  award  in  favor  of  the  successful  claim- 
ants. But  the  fallacy  of  that  argument  becomes  appar- 
ent when  we  remember  that  the  city  council  in  the  ap- 
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portionment  of  the  damage  evidently  acted  upon  the 
assumption  that  the  entire  amount  awarded  by  the  ap- 
praisers was  chargeable  against  the  property  specially 
benefited  in  proportion  to  the  benefits  accruing  to  the 
several  lots  or  parcels  of  land  affected.  It  is  obvious, 
therefore,  that  the  effect  of  the  failure  to  take  into  con- 
sideration benefits  accruing  to  the  twenty  separate  lots 
and  fractions  of  lots  enumerated  in  the  appraisers'  re- 
turn was  t^  increase  by  the  amount  of  such  benefits  the 
total  sum  assessed  against  the  two  hundred  lots  ad- 
judged to  have  been  beneficially  affected  by  such  im- 
provement. We  must  not,  however,  be  understood  as  as- 
senting to  the  proposition  that  the  total  sum  rightly 
awarded  as  damages  in  cases  of  this  character  is  charge- 
able against  the  lots  benefited  by  the  improvement  in 
question  without  regard  to  the  amount  or  value  of  the 
benefits  severally  accruing  thereto.  The  legislature  has 
on  the  contrary,  by  the  qualification  with  respect  to  spe- 
cial benefits,  not  only  provided  a  ratio  of  assessment,  but 
has  also,  by  plain  implication,  limited  the  amount  of  such 
assessment  to  benefits  accruing  to  the  particular  lot  or 
parcel  of  land  affected.  The  legislature  may  confer  upon 
cities,  towns,  and  villages  "power  to  make  local  improve- 
ments by  special  assessment  or  special  taxation  of  prop- 
erty benefited."  (Constitution,  1875,  art.  9,  sec.  6.)  That 
provision  has  been  construed  as  limiting  the  assessments 
there  contemplated  to  the  property  specially  benefited 
and  to  the  amount  of  the  benefits  so  conferred.  [Han^coufi 
V.  City  of  Omahay  11  Xeb.,  37;  Cain  v.  City  of  Omiha,  42 
Neb.,  120.)  And,  as  said  in  Village  of  Pan^aic  v.  *S7fjff, 
supra^  "The  act  must  be  construed  as  if  it  contained  an 
express  limitation  of  the  assessment  to  the  land  bene- 
fited and  the  further  limitation  of  the  amount  of  the  as- 
sessment to  the  benefit  received."  It  follows  without 
further  elaboration  that  the  proceedings  antecedent  to 
the  action  complained  of  were  insufficient  to  invest  the 
city  council  with  jurisdiction  and  that  assessment  of  ap- 
pellants' property  is  accordingly  without  authority  and 
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void.  The  decree  is  accordingly  reversed  and  the  cause 
remanded  with  instruction  to  enter  a  decree  in  con- 
tommtj  with  this  opinion. 

Bbybrsbd. 


49    883 
61    833 


Thomas  O'Shea^  appellant,  v.  SAnrfEViiH.  Bioa,     prMsi 

APPELLEE.  ''•  *^  '^^ 

Filed  Dbcsmbsb  16,  1896.    No.  6919. 

L  Statute  of  Trauds:  Saub  ov  Land:  Agency.  The  contract  of  aa 
agent  in  the  name  of  his  prlncijMil  for  the  sale  of  lands  in  this 
state  is  Yoid  under  the  provision  of  our  statute  of  frauds,  unless 
the  authority  of  the  latter  is  evidenced  in  writing.  (Morgan  o. 
Bergen,  8  Neb.,  209.) 

1  Principal  and  Agent:  Ratification.  Knowledge  by  the  principal 
of  the  material  facts  is  an  essential  element  of  an  effective  ratifi- 
cation by  him  of  the  unauthorized  act  of  his  agent. 

S. :  Statute  of  Frauds.  Held,  From  an  examination  of  the  evi- 
dence, (1)  that  the  agreement  sought  to  be  enforced  is  void  under 
the  provisions  of  the  statute  of  frauds;  (2)  that  the  law  will  not 
from  the  facts  disclosed  imply  a  ratification  thereof  by  the  de- 
fendant. 

Appeal  from  the  district  court  of  Madison  county. 
Heard  below  before  Jackson,  J. 

Allertf  Reed  &  ElliSy  for  appellant 

Wigton  d  Whithamg  contra. 

Post,  C.  J. 

This  is  an  appeal  from  a  decree  of  the  district  court  for 
Madison  county  dismissing  the  petition  of  the  plaintiff 
for  specific  performance  of  an  alleged  agreement  for  the 
conveyance  by  the  defendant  of  certain  real  estate  in  said 
county.  The  agreement  alleged  as  the  basis  of  the  action 
is  as  follows: 
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"agrkement  to  sell  and  con\^y  real  estate. 

"S.  H.  Kite  with  Thomas  O'Shea.  Memorandum  of 
agreement  made  this  13th  day  of  January,  1891,  between 
S.  H.  Rice,  of  Milford,  Neb.,  of  the  one  part,  and  Thomas 
O'Shea,  of  the  other  part,  witnesseth:  That  in  considera- 
tion of  125.00  paid  by  Thomas  O'Shea,  the  receipt  of 
which  is  hereby  acknowledged,  the  said  party,  S.  H.  Rice, 
agrees  to  sell  and  convey  to  said  Thomas  O'Shea,  for  the 
sum  of  ffJOO.OO,  the  following  described  property,  situated 
in  Madison  county.  Neb.,  to-wit:  The  W.  ^  of  S.  E.  }  of 
section  30,  township  22  north,  of  range  4  west  of  the  6th 
P.  M.  The  said  Rice  agrees  to  furnish  to  said  O'Shea  an 
abstract  of  title  showing  land  clear  of  all  incumbrances 
or  irregularities,  of  whatever  nature,  and  also  give  a  war- 
ranty deed  of  covenants  for  said  land,  within  thirty  days 
from  this  date.  The  balance  of  purchase  money,  f575.00, 
to  be  paid  upon  receipt  of  such  abstract  and  warranty 
deed  for  the  premises.  S.  H.  Rice, 

"By  Willis  McBride, 
"fl^w  Agent 
"Thomas  O'Shea." 

It  appears  from  the  evidence  in  the  bill  of  exceptions 
that  the  defendant,  who  resides  in  the  county  of  Seward, 
was  desirous  of  selling  the  property  in  controversy,  and 
had  by  letter  solicited  McBride,  a  resident  of  Madison, 
who  executed  the  foregoing  agreement  in  his  name,  to 
procure  a  purchaser  therefor.  In  a  letter  under  date  of 
January  9,  1891,  he  was  advised  by  McBride  of  an  offer 
of  |f500  for  the  property  mentioned,  without  any  reference 
to  conditions  of  sale  or  terms  of  payment,  to  which  he 
replied  as  follows: 

"Milford,  Jany.  10, 1891. 

"Dear  Sir:  Yours  rec'd.  1600  is  less  than  I  will  take; 
however,  if  your  man  will  pay  your  commission,  I  will 
sell  at  ^600;  not  otherw^ise. 

"Yours  truly,  S.  H.  Rice.'* 
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On  January  14  McBride  addressed  the  defendant  as 
follows: 

"&*.  H.  Ric€y  Milford,  Neb.—Sm:  Your  postal  of  10th 
inst  saying  you  would  take  f  600  net  to  you  for  W.  ^  S.  E. 
30,  22,  4,  received.  I  have  sold  the  farm  to  Thomas 
O'Shea  and  received  a  payment  of  f25  to  bind  bargain, 
giving  him  contract  of  sale.  You  are  to  furnish  abstract 
showing  land  clear  from  all  incumbrances  and  title  per- 
fect, and  give  good  and  sufficient  warranty  deed  for  prem- 
ises within  thirty  days.  Please  complete  enclosed  deed 
and  return  to  First  ]S"ational  Bank  of  Madison  with  in- 
structions, and  upon  receipt  of  deed  and  abstract  money 
will  be  paid  at  bank.     Please  attend  to  this  at  once. 

"Yours  truly,  Willis  McBride. 

^H  will  be  pleased  to  receive  your  order  for  abstract, 
which  will  cost  f  4." 

The  defendant,  on  January  16,  enclosed  a  warranty 
deed  for  the  premises,  with  the  usual  covenant,  to  the 
bank  designated  by  Mr.  McBride,  accompanied  by  the 
following  letter: 

"MiLFORD,  Jan.  16,  1891. 

^^First  Nat.  Banky  Madison — Gentlemen:  By  request 
of  Mr.  Willis  McBride,  I  enclose  deed,  which  please  hand 
to  Mr.  McBride  on  receipt  of  |600.  Please  pay  ilr.  Mc- 
Bride, of  said  f 600,  f 4  for  abstract,  and  remit  bal.  to  my 
address,  less  exchange,  and  oblige, 

"Yours  truly,  S.  H.  Rice." 

January  26  Mr.  McBride  addressed  the  defendant  as 
follows: 

"^*.  H.  Rice,  Esq.,  Milford,  .Ve6.— ^Dear  Sir:  I  enclose 
your  abstract  made  on  W.  i  S.  E.  30,  22,  4,  and  call  your 
attention  to  the  following  liens  and  clouds:  1st,  patent 
not  recorded;  2d,  taxes  1890  not  paid;  3d,  quitclaim  deed 
Henry  SI.  Brown  to  William  V.  Allen;  4th,  suit  to  set 
aside  certain  instruments  (Henry  M.  Brown  v.  S.  H.  Rice 
et  al.),  which  was  decided  in  favor  of  plaintiff  in  district 
court,  carried  to  supreme  court,  and  no  mandate  rec^d 
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here  to  show  decision.  I  have  showed  the  abstract  to 
Mr.  O'Shea  and  he  refuses  to  pay  over  balance  of  money 
until  title  is  made  good  as  per  agreement  January  13. 
Kindly  advise  me  what  is  to  be  done  at  once. 

"Yours  truly,  Willis  McBride.'^ 

On  January  29  defendant  answered,  explaining  the  ap- 
parent defects  in  his  title,  and  closing  as  follows:  "How- 
ever, Cunningham's  warranty  deed  is  good  enough  for 
me,  and  if  my  warranty  deed  is  ijiot  good  enough  for  Mr. 
O'Shea  he  had  better  take  his  money  and  buy  elsewhere. '^ 
On  February  5  the  deed  mentioned  was  returned  to  the 
defendant  who,  upon  demands  subsequently  made,  re- 
fused to  convey.  The  first  question  presented  in  the  ar- 
gument, and  the  only  one  which  demands  notice  at  this 
time,  is  whether  the  agreement  relied  upon  sufficiently 
answers  the  requirement  of  the  statute  of  frauds. 

Section  3,  chapter  32,  Compiled  Statutes,  provides  that 
"no  estate  or  interest  in  land  ♦  •  •  shall  hereafter 
be  created,  granted,  assigned,  or  surrendered  or  declared, 
unless  by  act  or  operation  of  law,  or  by  a  deed  or  convey- 
ance in  writing  subscribed  by  the  party  creating,  grant- 
ing, assigning,  surrendering,  or  declaring  the  same." 
Section  5  thereof  declares  that  "every  contract  for  the 
leasing  for  a  longer  period  than  one  year,  or  for  the  sale 
of  any  lands  or  interest  in  lands  shall  be  void  unless  the 
contract,  or  some  note  or  memorandum  thereof,  be  in 
writing  and  signed  by  the  party  by  whom  the  lease  or 
sale  is  made."  Section  25  of  the  same  chapter  provides 
that  "every  instrument  required  by  anj-  of  the  provisions 
of  this  chapter  to  be  subscribed  by  any  party  may  be 
subscribed  by  his  agent  thereunto  authorized  by  writ- 
ing." It  was  held,  construing  the  foregoing  provisions, 
in  Morgan  v.  Bergen^  3  Neb.,  209,  that  the  contract  of  an 
agent  in  the  name  of  his  principal  for  the  sale,  or  leasing 
of  lands  in  this  state  for  a  period  exceeding  one  year,  is 
void  unless  the  authority  of  the  former  is  evidenced  in 
writing,  and  the  views  there  expressed  were  subsequently 
approved  in  Stadleman  v.  Fitzgerald^  14  Neb.,  290,  Bigler 
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<?.  Baker^  40  Neb.,  325,  and  Morrow  v.  JaneSj  41  Neb.,  867. 
It  is  not  seriously  claimed  that  McBride  could,  by  reason 
of  the  written  correspondence,  bind  the  defendant  by 
means  of  the  agreement  executed  in  his  name.  It  is, 
however,  contended  that  a  ratification  thereof  by  the  lat- 
ter should  be  implied  from  his  alleged  partial  execution 
of  said  agreement.  But  in  that  view  we  cannot  concur. 
It  is  elementary  law  that  knowledge  by  the  principal 
of  the  material  facts  is  an  essential  element  of  an  effect- 
ive ratification  of  the  unauthorized  acts  of  his  agent. 
(See  Dietz  v.  City  Nat.  Bank,  42  Neb.,  584;  Holm  v.  Bennett, 
43  Neb.,  808.)  The  first  intimation  conveyed  to  the  de- 
fendant of  the  execution  in  his  name  of  a  written  agree- 
ment for  the  conveyance  of  the  property  in  controversy, 
was  by  letter  from  McBride,  bearing  date  of  February 
3, — two  days  previous  to  his  repudiation  of  the  transac- 
tion by  directing  a  return  of  the  deed.  We  agree  with 
the  district  court  that  the  agreement  relied  upon  is  void 
under  the  provisions  of  the  statute  of  frauds,  and  that  the 
evidence  fails  to  establish  a  ratification  thereof  by  the 
defendant.    The  decree  will,  therefore,  be 

AFFIRBiBD. 


OziAS  Hermanch  v.  Dennis  CJunningham. 

Filed  Deceicbeb  16, 1896.    No.  7000. 

Vraetlce:  Default:  Amendment  op  Answer:  Motion  to  Vacatb  Jtn>a- 
MENT  FOR  Defendant.  In  a  county  where  there  were  several 
judges  of  the  district  court,  who  presided  over  sessions  of  the 
court  in  separate  rooms,  a  cause  was,  pursuant  to  the  established 
rules  of  practice,  set  for  trial  before  one  of  the  judges,  on  a  fixed 
date,  and  notice  thereof  given  in  the  manner  prescribed  by  the 
rules.  On  the  day  assigned  for  trial  the  plaintiff  was  not  present 
nor  were  his  attorneys.  The  defendant,  in  accordance  with  leave 
therefor  obtained,  amended  his  answer  by  interlineation  and 
thereby  introduced  therein  new  matter  of  defense.  A  trial  was 
Immediately  had  and  judgment  rendered  favorable  to  defendant, 
based  on  a  finding  of  the  truth  of  the  new  matter  pleaded  in  the 
61 
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amended  answer.  The  plaintiff,  a  few  days  subsequent  to  the 
trial  and  during  the  same  term  of  court,  filed  a  motion  to  set 
aside  the  Judgment,  to  be  allowed  to  plead  to  the  amended  answer, 
and  be  given  a  trial  of  the  issues.  This  motion  was  supported  by 
affidavits  and  was  overruled.  Held,  That  the  record  and  affidavits 
disclosed  a  state  of  facts  sufficient  to  entitle  the  plaintifC  to  the 
relief  asked;  hence  the  motion  should  have  been  sustained. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Scott,  J. 

Oregortfj  Day  d  Day^  for  plaintiff  in  error. 

William  E.  Healey^  contra. 

Harrison,  J. 

It  appears  that  an  action  on  an  account  was  instituted 
in  the  district  court  of  Douglas  county;  that  there  was 
an  answer  on  the  part  of  defendant,  consisting  of  a  gen- 
eral denial  of  the  allegations  of  the  petition  filed  by 
plaintiff.  There  were  several  judges  of  the  district  court 
in  Douglas  county,  each  of  whom  held  court  in  a  separate 
room  of  the  court  house,  or  some  of  them  in  rooms  pro- 
vided in  another  building  in  Omaha.  Of  the  rules  of  prac- 
tice adopted  by  the  judges  and  then  in  existence  in  the 
district  court  of  Douglas  county  was  the  following:  "At 
the  close  of  business  each  day  the  clerk,  under  the  direc- 
tions of  the  judges,  shall  prepare  a  list  of  the  civil  cases 
subject  to  be  tried  on  the  next  day  in  each  branch  of  the 
court  engaged  in  the  trial  of  such  cases,  which  list  shall 
be  posted  for  the  information  of  the  bar.  The  list  will 
comprise  such  number  of  causes  on  the  equity  and  jury 
dockets  not  beyond  the  assignment  on  the  general  docket 
as  may  be  deemed  expedient,  and  no  others  will  be  called 
for  trial  on  that  day."  This  cause  was  placed  on  the  list 
of  those  to  be  tried  in  one  of  the  court  rooms  on  March 
3, 1893.  On  the  date  fixed  the  cause  was  called  for  trial, 
and  the  plaintiff  w^as  not  there  and  his  attorneys  did  not 
appear.  Counsel  for  defendant  asked  and  were  granted 
leave  to  amend  the  answer  by  interlineation,  which  was 
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done  by  inserting  a  statement,  in  elDEect,  that  the  account 
in  snit,  declared  by  plaintiflE,  was  barred  by  the  statute 
of  limitations.  In  regard  to  the  further  proceedings  the 
journal  entry  is  as  follows:  "This  cause  coming  on  to  be 
heard  on  the  petition  and  amended  answer  and  the  evi- 
dence, the  court  finds  that  the  cause  of  action  set  forth 
in  the  petition  was  barred  by  the  statute  of  limitations 
at  the  time  said  action  was  begun.  It  is  therefore  con- 
sidered by  the  court  that  the  defendant  go  hence  without 

day,  at  the  plaintiflE's  cost,  taxed  at  | ."     A  few  days 

subsequent  to  the  entry  of  judgment,  attorneys  for  plaint- 
iff filed  a  motion,  supported  by  affidavits,  to  set  aside  the 
judgment,  and  that  they  be  allowed  to  plead  to  defend- 
ant's amended  answer  and  be  accorded  a  trial  of  the 
cause,  which,  on  hearing,  was  overruled.  The  plaintiff 
asks  a  reversal  of  the  action  of  the  trial  court  in  overrul- 
ing the  motion. 

The  affidavits  filed  in  support  of  the  motion  disclosed 
that  the  action  was  commenced  for  plaintiff  by  a  firm 
of  attorneys,  to  one  member  of  which  was  assigned  the 
duty  of  examining  the  calendar  of  causes  set  for  hearing 
in  each  court  room  for  each  day.  That  "through  some 
oversight  or  inadvertence"  he  failed  to  notice  that  this 
case  was  on  the  calendar  for  trial  on  the  3d  of  March. 
It  was  also  shown  that  such  member  of  the  firm  and  his 
brother,  another  member  of  the  firm,  had  exclusive 
charge  of  this  cause;  had  prepared  for  and  expected  to 
conduct  its  trial;  further,  that  they  were  both  actively 
engaged  in  the  trial  of  another  case  in  another  court 
room  during  the  entire  day  fixed  for  the  hearing  of  this. 
It  is  true  that  the  fact  of  the  plaintiff  not  being  repre- 
sented at  the  trial  was  caused  by  the  failure  of  his  at- 
torneys to  notice  that  the  case  was  set  for  trial  in  a  par- 
ticular court  room  on  a  designated  day,  but  in  view  of  the 
fact  that  on  that  day  the  defendant  was  allowed  to 
amend  his  answer  and  raise  a  new  issue,  on  which  the 
finding  was  made  which  determined  the  case  and  served 
as  a  basis  for  the  judgment  adverse  to  the  plaintiff. 
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coupled  with  the  showing  made  in  the  affidavits  filed 
with  the  motion,  we  think  the  motion,  being  promptly 
presented,  should  have  been  sustained  and  the  plaintiff 
}/:iven  an  opportunity  to  plead  to  the  amended  answer 
and  participate  in  a  trial  of  the  issues.  The  judgment  of 
the  disi  rict  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Reversed  and  remanded. 


40    OQO 

52  315  Tremont,  Elkhorn  &  Missouri  Valley  Railroad 

^  {S  Company  v.  Allen  Root. 


f  eO   555 


Filed  December  16. 1896.    No.  6734. 

1,  Beview:  Assignments  of  Error.  An  assignment,  "Errors  of  law 
occurring  at  the  trial  and  duly  excepted  to  at  the  time,"  is  suffl- 
cient  in  a  motion  for  new  trial  to  raise  a  question  of  error  in 
either  the  admission  or  exclusion  of  evidence  by  the  trial  court, 
but  is  not  sufficient  in  a  petition  in  error  to  present  such  questions 
to  this  court  for  review.  In  the  latter  the  assignment  must  be 
specific  and  particularly  designate  the  evidence  in  regard  to  which 
it  is  complained  the  error  occurred. 

S.  Carriers:  Injury  to  Passenger:  Proximate  Cause.  The  contract 
between  a  railroad  company,  as  a  carrier,  and  a  passenger,  does 
not  contemplate  that  the  passenger  shall  go  Into  the  express  car 
of  the  train;  and  if  he  go  there,  and  while  there  is  injured,  if 
his  going  or  being  in  such  car  entered  into  the  injury,  as  an 
element  thereof,  as  its  proximate  cause  or  rendering  its  recep- 
tion more  liable  to  occur,  it  would  be  a  matter  of  defense  for  the 
carrier;  but  if  not  the  proximate  cause  of  the  injury,  or  the  risk 
of  such  particular  injury  was  not  increased  by  the  action  of  the 
passenger,  then  that  he  assumed  the  position  in  the  express  car 
voluntarily  would  be  no  defense  to  an  action  for  damages  result- 
ant from  the  injury. 

8. :  :  Question   fob  Jury.    Whether   the   party   injured 

had,  at  the  time,  ceased  to  be  a  passenger  of  the  defendant  com- 
pany, held,  under  the  evidence  adduced,  to  be  a  question  of  fact 
for  the  determination  of  the  Jury. 


:  :  Damages.    Held,  That  under  the  allegations  of  the 

petition  herein  a  recovery  might  be  had  for  any  injuries  proved  to 
have  been  sustained  by  the  party  plaintiff  in  the  character  of  a 
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passenger,  as  a  licensee  on  the  company's  premises,  or  as  a  tres- 
passer thereon. 

6. : :  Nboliqbncb  of  Conductor.   The  injuries  complained 

of  were  claimed  to  have  resulted  from  direct  acts  of  the  conductor. 
Held,  That  there  was  sufficient  evidence  to  sustain 'a  finding  that 
the  conductor  was,  at  the  time,  acting  for  the  company  and  within 
the  line  of  his  duties. 

t,  Instructions:  Absignhekts  of  Error.  Where  alleged  errors  in  re- 
gard to  the  giving  of  instructions  are  assigned  in  group  in  the 
motion  for  a  new  trial,  and  any  instruction  of  the  group  is  deter- 
mined to  be  without  error,  the  alleged  errors  need  not  be  further 
examined. 


T. :  Review.    Wh«L  it  is  apparent  that  an  instruction,'  if  read 

and  construed  with  others  of  the  charge  on  the  same  subject  or 
branch  of  the  case,  is  pertinent  and  not  calculated  to  confuse  or 
mislead  the  jury,  its  giving  was  not  erroneous. 

S.  Damages:  Interest.  Where  the  rendition  of  judgment  on  a  verdict 
for  the  plaintiff  in  an  action  of  contract  or  tort  is  delayed  during 
the  pendency  of  a  motion  for  a  new  trial  on  behalf  of  defendant, 
it  is  not  error  to  render  judgment  for  the  amount  of  the  verdict 
and  interest  from  its  date  to  the  date  of  rendition  of  judgment. 

9,  Personal  Injuries:  Judgment  for  Dahages.  The  evidence  held 
sufficient  to  support  the  verdict 

Error  from  the  district  court  of  Holt  county.  Tried 
below  before  Bartow,  J. 

William  B.  Sterling  and  B.  T.  White^  for  plaintiff  in 
error. 

M.  F,  Harringtofi  and  E.  W.  Adams^  contra^ 

Harrison,  J. 

This  action  was  commenced  in  the  district  court  of 
Holt  county  to  recover  of  the  defendant  company  the 
damages  for  personal  injuries  alleged  to  have  been  sus- 
tained by  plaintiff  at  Emmet,  a  station  on  the  line  of 
railway  of  defendant  company.  The  petition  contained 
allegations  that  the  defendant  company  was  a  corpora- 
tion and  a  common  carrier,  and,  as  such,'  operating  a 
line  of  railroad  from  Blair  to  Emmet,  Nebraska;  "that 
on  the  25th  day  of  March,  1886,  the  plaintiff  purchased 
from  the  defendant  a  ticket  entitling  him  to  a  safe  pas- 
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sage  over  said  defendant's  road  from  Blair,  in  Nebraska, 
to  Emmet,  in  Holt  county,  Nebraska,  and  thereupon,  at 
said  Blair,  entered  and  became  a  passenger  on  the  cars 
of  said  defendant  on  its  said  railroad;  •  ♦  ♦  that 
said  plaintiff,  on  his  said  ticket,  was  conveyed  by  said 
defendant  on  its  train  of  cars  run  on  said  road  from  said 
Blair  to  said  Emmet;  that  on  account  of  the  gross  negli- 
gence and  willful  carelessness  of  said  defendant,  the  said 
defendant  did  not  stop  its  train,  on  board  of  which  this 
plaintiff  was  as  aforesaid  stated,  at  said  Emmet  station 
for  a  longer  time  than  ten  seconds  and  not  a  sufficient 
length  of  time  for  said  plaintiff  to  get  off  said  cars  safely, 
at  which  place  said  plaintiff  intended  to  leave  said  cars; 
that  at  said  Emmet  said  plaintiff  was  about  to  get  off, 
and  endeavoring  to  get  off  the  car  of  said  train  on  which 
he  then  was,  in  a  careful  and  reasonable  manner,  and  be- 
fore this  plaintiff  had  got  off  of  said  car,  said  train  was, 
by  the  employes  of  defendant  operating  said  train,  started 
Up,  and  plaintiff  then  cai'efully  and  reasonably  attempted 
to  get  fully  back  into  said  car,  whereupon  plaintiff  was 
seized  by  the  defendant's  agent,  to-wit,  its  conductor  of 
said  train,  and  plaintiff  was  by  said  defendant's  said 
agent,  wrongfully,  unlawfully,  negligently,  and  in  a 
rough  and  violent  manner,  pulled  off  said  car  and  throw^n 
down  upon  the  ground  a  distance  of  six  feet  while  said 
train  was  in  motion,  at  a  speed  of  five  miles  an  hour,  by 
reason  whereof  said  plaintiff  was  greatly  injured,  in  that 
he,  plaintiff,  received  a  severe  shock  in  his  whole  system 
and  particularly  in  his  left  side,  hip,  knee,  and  ankle, 
which. were  severely  bruised  and  wounded,  and  alpo  had 
two  of  his  front  teeth  entirely  knocked  out  and  lost,  and 
was  for  a  long  time  confined  to  his  bed,  sick,  and  unable 
to  attend  to  his  business."  There  were  further  state- 
ments in  regard  to  the  permanent  character  of  the  al- 
leged injuries,  etc.,  which  need  no  particular  or  further 
notice.  The  company  in  its  answer  admitted  its  exist- 
ence as  a  corporation  and  denied  all  other  allegations  of 
the  petition,  and  pleaded  that  if  the  plaintiff  had  received 
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any  injuries  they  resulted  from  his  own  negligence. 
There  was  a  reply  for  the  plaintiff,  and  of  the  issues 
joined  a  trial  in  which  the  jury  returned  a  verdict  favora- 
ble to  plaintiff,  and  judgment  was  subsequently  rendered 
on  the  verdict,  f  he  company  prosecuted  error  proceed- 
ings to  this  court. 

It  appears  that  on  March  25,  1886,  the  plaintiff  pur- 
chased a  ticket  at  Omaha  which  entitled  him  to  be  trans- 
ported to  Blair  by  the  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Railway  Company  and  thence  to  Emmet  by  the 
defendant  company,  and  pursuant  to  the  purpose  for 
which  he  had  purchased  the  ticket,  became  a  passenger 
to  Blair  on  a  train  of  the  first  named  company  and  to 
Emmet  by  a  train  operated  on  the  line  of  the  defendant 
company.  On  the  same  day  the  plaintiff  delivered  to  the 
Wells-Fargo  Express  Company,  at  Omaha,  two  "stands" 
or  "hives"  of  bees,  which  were  billed  to  Atkinson,  a  sta- 
tion on  the  defendant's  line  of  road,  beyond  and  further 
distant  than  Emmet,  when  considered  relatively  to  Blair 
as  the  initial  point.  The  bees  were  consigned  to  8.  Bow- 
ers, Emmet,  Nebraska,  were  so  marked  as  to  destination 
and  forwarded  on  the  same  train  as  that  on  which  plaint- 
iff was  a  passenger.  Emmet,  though  styled  a  station, 
had  no  depot;  there  was  no  agent  for  either  the  express 
or  railway  company,  and  no  facilities  for  receiving  ex- 
press or  freight  matter,  either  from  trains  or  for  ship- 
ment. The  following  testimony  was  given  by  "the  gen- 
eral superintendent  of  the  central  department  of  Wells, 
Fargo  &  Co.'s  express:" 

Q.  What  is  the  practice  of  the  express  company  where 
there  is  no  agent  at  depots  to  deliver  express  goods  to? 

A.  The  practice  is,  if  the  train  stops  where  we  have  no 
agent,  and  the  owner  of  the  goods  calls  for  them,  to  hand 
them  out  to  him.  If  there  is  no  one  there  to  receive  them, 
we  leave  them  at  the  next  office,  to  be  called  for  by  the 
owner.     ♦     ♦     ♦ 

Q.  What  is  the  express  company's  practice  where  the 
shipper  of  express  goods  is  on  the  train  with  them? 
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A.  The  practice  is  to  deliver  the  goods  at  the  point  to 
which  they  are  addressed,  provided  the  train  stops  there 
and  the  owner  of  the  goods  calls  for  them  if  the  train 
stops  long  enough  for  us  to  hand  the  goods  out.     ♦     ♦     • 

Q.  What  is  done  with  goods  that  are  carried  by  or  left 
before  if  the  owner  is  with  them,  and  he  does  not  receive 
them  and  they  are  not  delivered? 

A.  We  usually  take  them  to  our  oifice  next  to  the  des- 
tination of  the  goods,  and  generally  notify  the  owner  at 
the  place  the  goods  are  marked  to,  that  we  hold  them 
subject  to  his  order. 

As  we  have  before  stated,  there  was  no  agent  for  the 
railroad  or  express  company  at  Emmet;  therefore  the 
delivery  of  the  hives  of  bees  shipped  by  plaintiff  was 
to  be  governed,  so  far  as  we  are  informed  in  this  case, 
by  the  rule  stated  in  the  evidence  of  the  superintendent, 
from  which  we  have  just  given  quotations.  The  plaintiff 
testified:  "After  we  had  ps^ssed  O'Neill,  Mr.  Hoops,  the 
conductor,  came  into  the  car,  or  passed  through  the  car, 
and  wanted  to  know  if  I  had  some  express  on,  and  I  said 
I  had,  and  he  said  I  had  better  go  and  look  after  it  or  take 
care  of  it, — ^words  to  that  effect."  This  is  emphatically 
denied  by  the  conductor,  who  also  states  that  he  did  not 
know,  prior  to  the  time  of  arrival  at  Emmet,  or  after- 
wards, until  his  attention  was  called  to  it  in  such  manner 
as  we  shall  see  hereinafter,  that  there  was  any  express 
matter  to  be  delivered  to  plaintiff,  or  indeed  to  any  other 
person,  at  Emmet.  Plaintiff  testified  that  he  went  into 
the  express  car  immediately  after  the  talk  with  the  con- 
ductor, and  while  in  there  the  train  stopped  at  Emmet 
and  one  hive  of  bees  was  taken  from  the  car  and  placed 
on  the  station  platform;  that  some  delay  was  occasioned 
through  the  inability  of  the  agent  in  charge  of  the  ex- 
press to  return  to  plaintiff  the  proper  amount  in  change 
after  deducting  the  express  charges  on  the  bees  from  the 
amount  of  a  ten-dollar  bill  proffered  by  plaintiff  in  pay- 
ment; that  the  conductor  became  impatient  and  called 
from  the  platform  that  he  could  not  wait;   that  at,  or 
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prior  to  this  time,  the  train  had  been  put  in  motion. 
Plaintiff  states  that  he  was  then  standing  in  the  doorway 
inside  of  the  car  and  thought  to  get  out,  but  discovered 
that  the  part  of  the  train  in  which  he  was  situated  had 
passed  the  platform,  and  that  he  had  concluded  to  stay  in 
the  car;  that  just  then  the  conductor  ran  up  opposite  to 
the  car  door,  grabbed  plaintiff's  foot  and  leg  and  jerked 
him  from  the  car,  and  in  his  consequent  fall  to  the  ground 
the  injuries  complained  of  were  sustained.  It  was  of 
the  evidence  that  the  end  door  of  the  express  car  was 
so  closed  that  plaintiff  could  not  possibly  have  entered 
the  car  while  in  motion,  and  further,  several  witnesses 
gave  testimony  to  the  effect  that  plaintiff  did  not  go  into 
the  express  car  before  the  train  stopped  at  Emmet,  but 
stepped  from  the  train,  when  it  stopped,  to  the  platform 
and  walked  forward  to  the  express  car.  The  testimony 
of  the  news  agent,  who  was  on  the  train  the  day  plaintiff 
claimed  to  have  been  injured,  was  to  the  effect  that 
plaintiff  came  into  the  baggage  car  before  the  train 
reached  Emmet  and  asked  the  baggageman  for  his  hives 
of  bees,  and  was  told  that  perhaps  they  were  in  the  ex- 
press car;  that  plaintiff  remained  in  the  baggage  car 
until  the  train  stopped  at  Emmet,  where  he  alighted  from 
the  car.  This  is  corroborated  by  the  baggageman  in  his 
testimony.  That  plaintiff  walked  along  the  platform 
until  he  reached  the  side  door  of  the  express  car,  which 
he  entered.  While  he  and  the  express  messenger  were 
transacting  the  business  in  regard  to  the  hives  of  bees, 
the  train  was  started.  The  messenger  called  to  the  con- 
ductor that  there  was  some  express  matter  to  be  put  off 
and  the  train  was  stopped  again.  After  some  conver- 
sation, in  which  the  plaintiff,  the  express  messenger, 
and  the  conductor  were  all  participants,  the  conductor 
gave  the  signal  to  go  ahead  and  the  train  was  put  in 
motion.  The  conductor  testified  that  when  he  had  gone 
a  very  short  distance  he  discovered  the  plaintiff  sitting 
in  the  doorway  of  the  car  and  apparently  about  to  jump 
therefrom;  that  he,  the  conductor,  immediately  ran  up  in 
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front  of  the  door,  put  up  his  hands  and  caught  plaintiff 
under  the  arms  and  assisted  him  to  the  ground.  The 
testimony  of  the  conductor  in  regard  to  how  the  plaintiff 
got  out  of  the  car,  was  corroborated  by  the  testimony  of 
four  or  five  other  witnesses,  Including  the  express  messen- 
ger, who  further  states  that  he  got  hold  of  plaintiffs 
shoulders  and  assisted  in  steadying  his  descent  to  the 
ground.  The  petition  in  this  case  was  evidently  framed 
upon  the  theory  that  the  plaintiff,  at  the  time  he  alleged 
he  was  injured,  was  a  passenger  of  the  defendant  com- 
pany, and  that  it  then  owed  him  the  duty,  which  by  law 
devolves  upon  a  carrier  of  passengers, — and  in  the  several 
steps  of  the  trial  this  feature  was  prominent, — but  we 
think  the  allegations  of  the  petition  were  of  such  a  nature 
that  under  them  a  recovery  of  damages  could  be  had  for 
any  injuries  proved  to  have  been  sustained,  if  such  in- 
juries were  occasioned  by  the  unwarranted  or  negligent 
acts  of  the  conductor  or  other  employes  of  defendant  com- 
pany at  a  time  when  the  plaintiff  had  ceased  to  be  or  was 
not  a  passenger,  but  lawfully  on  the  company's  grounds 
or  premises,  to  attend  to  some  business  matter,  or  in  a  car 
where  he  had  a  right  to  be  for  business  purposes,  or  on 
the  grounds,  or  in  the  car  as  a  trespasser. 

The  evidence  which  we  have  hereinbefore  quoted  in  re- 
gard to  a  conversation  between  the  plaintiff  and  the  con- 
ductor was  objected  to  and  a  motion  was  made  to  strike 
out  the  answer  for  the  reason  that  it  was  incompetent, 
irrelevant,  and  immaterial,  and  it  had  not  been  shown 
that  it  was  of  the  duties  of  the  conductor,  or  that  he,  as 
conductor,  had  any  authority  to  exercise  any  supervision 
over  the  express  company's  business,  or  give  any  direc- 
tions in  respect  to  it.  It  is  argued  that  the  trial  court 
erred  in  not  sustaining  the  motion  to  strike  this  evidence 
from  the  record,  or  erred  in  not  excluding  it  from  the 
consideration  of  the  jury.  The  only  assignment  in  the 
petition  in  error  which  can  be  claimed  to  have  any  refer- 
ence to  this  alleged  error,  is  the  general  one  of  "errors  of 
law  occurring  at  the  trial  duly  excepted  to  at  the  time," 
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which  is,  in  a  motion  for  new  trial,  sufficient  to  raise  the 
question  of  error  in  either  the  admission  or  exclusion  of 
testimony,  but  is  not  so  in  a  petition  in  error.  In  the 
latter  the  assignments  must  be  specific,  and  must  par- 
ticularly designate  the  testimony  in  respect  to  which 
it  is  complained  the  error  occurred;  hence  the  point  ar- 
gir  (]  was  not  sufficiently  presented  by  the  record  and 
cannot  be  coii:;idered. 

It  is  contended  for  the  company  that  the  plaintiff  had 
no  right  to  be  in  the  express  car;  that  by  going  in  such 
car  he  placed  himself  in  a  position  of  danger  which  should 
prevent  his  recovery  in  this  case.  In  the  course  of  the 
argument  on  this  point  counsel  cite  Union  P.  R.  Co.  v. 
Su€y  25  Neb.,  772,  and  quote  from  pages  779  and  780 
thereof  as  follows:  "That  passengers  liave  no  right  to 
enter  the  baggage  car,  and  that  the  law  will  not  protect 
them  in  so  doing,  is  a  well  established  law  of  this  coun- 
try  (Pennsylmma  R.  Co.  r.  JMnydoriy  92  Pa.  St.,  21;  Homton 
d  T.  C.  R.  Co.  V.  Clemmons,  55  Tex.,  88;  Kentucky  C.  /?.  Co. 
V.  ThomnSy  79  Ky.,  160),"  and  claims  what  is  undoubtedly 
true,  that  the  same  rule  is  applicable  in  respect  to  what  is 
commonly  designated  "the  express  car;''  but  that  a  pas- 
senger goes  into  the  baggage  or  express  car,  affords  no  de 
fense  to  an  action  for  injuries  received  while  there,  unless 
the  fact  of  the  going  or  being  there  entered  into  the  inju- 
ries, if  any,  as  an  element  thereof,  as  their  proximate 
cause  or  rendering  the  passenger  more  liable  to  receive 
such  injuries  than  if  in  the  proper  place  or  car  assigned 
for  his  accommodation.  If  the  danger  or  risk  of  receiv- 
ing danger  was  not  increased  by  the  position  in  which  the 
passenger  had  placed  himself,  then  the  fact  that  he  had 
voluntarily  assumed  the  position  affords  no  matter  of 
defense.  (2  Wood,  Railroads,  note  1,  p.  1282,  to  sec.  304, 
also  text  on  p.  1290  and  note  2  and  citations.)  It  could 
not  be  of  any  avail  in  an  action  for  injuries  received  as 
the  result  of  an  assault  or  unwarranted  acts  of  the  con- 
ductor, the  basis  of  this  action,  on  the  theory  of  plaintiff 
and  the  evidence  adduced  on  this  particular  point  by  and 
for  him. 
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It  is  argued  that  the  plaintiff  had,  at  the  time  of  the  al- 
leged injuries,  ceased  to  be  a  passenger  of  the  company 
and  it  then  owed  him  no  duty  as  a  carrier  of  passengers. 
This  question,  in  this  as  it  is  in  most  cases,  was  one  of 
fact,  to  be  determined  by  the  jury,  guided  by  proper  in- 
structions from  the  court,  hence  it  was  not  the  province 
of  the  trial  judge  to  settle  it,  nor  need  we  here,  as  a  mat- 
ter of  law. 

Another  point  argued  for  the  defendant  company  is: 
"The  act  of  the  conductor,  as  described  by  the  plaintiff, 
was  willful  and  malicious  and  entirely  outside  of  the 
scope  of  his  authority.  Therefore  there  is  no  liability  on 
the  part  of  the  company."  In  support  of  this,  attention 
is  called  to  portions  of  the  evidence  in  relation  to  the 
rights  and  privileges  and  duties  of  the  conductor  in  and 
about  the  express  car.  The  general  superintendent  of 
the  central  department  of  Wells-Fargo  &  Co.'s  express 
testified  as  follows  in  regard  to  this: 

Q.  Do  any  of  the  train  hands  have  any  authority  over 
your  express  matter  on  the  main  line  run? 

A.  They  have  nothing  to  do  with  the  express;  of 
course  they  direct  the  movements  of  the  car  with  the  bal- 
ance of  the  train. 

Q.  This  was  so  in  1886,  I  suppose? 

A.  I  was  not  in  charge  of  our  service  on  the  P.,  E.  &  M. 
V.  line.  I  think  it  was  the  general  rule  at  that  time  and 
to  that  extent  applied  to  this  line  at  that  time.     ♦     •     ♦ 

On  cross-examination  he  stated  as  follow^s: 

Q.  Who  does  have  charge  of  the  train? 

A.  The  conductor. 

Q.  Does  or  does  not  the  conductor  of  the  train  contain- 
ing the  passenger  coaches  and  express  car  have  absolute 
and  unqualified  control  of  the  train  while  in  his  charge? 

A.  Entirely. 

And  on  redirect: 

Q.  How  is  it  with  your  express  business?  Is  the  mes- 
senger supposed  to  have  exclusive  charge  of  that?  Have 
conductors  authority  to  allow  strangers  or  passengers  to 
go  into  the  express  car? 
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A.  They  have  no  authority  from  us  to  do  that  under 
the  rules  of  the  express  company.  Our  instructions  to 
messengers  are  that  they  must  not  allow  strangers  to 
ride  in  their  car;  in  fact  the  instructions  read  that  they 
must  not  allow  any  person  to  ride  in  their  car  without  an 
order  fi'om  the  route  agent  or  the  superintendent  of  the 
express  company. 

C.  A.  Miller,  who  was  the  express  messenger  on  the 
train  at  the  time  Root  claims  to  have  been  injured,  testi- 
fied, and  was  asked:  ^'Do  you  allow  persons  to  go  into 
the  express  car?l'  To  which  he  answered:  "No,  sir; 
there  is  a  strict  order  against  it.  In  fact  one  of  our  men 
was  discharged  about  that  time  for  permitting  a  man  in 
there,  a  friend  of  his  coming  to  speak  with  him  a  few  mo- 
ments at  the  station." 

The  conductor  stated: 

Q.  What  is  your  duty  with  reference  to  that  train? 

A.  Well  I  had  entire  charge  of  the  train,  the  handling 
of  the  train.  I  had  charge  of  the  train  so  far  as  the  pas- 
sengers and  the  handling  of  the  train  was  concerned.  I 
had  no  control  of  the  express  or  mail  car.  If  I  saw  any- 
one in  the  mail  car  I  could  not  go  in  there  and  put  them 
out;  all  I  could  do  was  to  ask  what  they  were  doing  in 
there  from  the  mail  clerk  or  express  messenger,  and  if  I 
thought  they  were  crooked  and  did  not  have  transporta- 
tion I  would  take  it  up  with  our  superintendent.  I  did 
not  have  to  go  in  there  and  exclude  them. 

From  this  evidence  it  is  contended  it  appeared  that  if 
any  person  was  discovered  by  the  conductor  in  the  ex- 
press car,  who,  in  his  opinion,  was  there  without  right, 
or  riding  without  a  ticket,  etc.,  it  was  not  the  duty  of  the 
conductor  to  eject  such  person  from  the  car;  but  to  report 
the  fact  to  his  superiors  would  be  the  suflftcient  and 
proper  action.  It  is  said  in  the  reply  brief  filed  for  de- 
fendant company:  "No  one  doubts  the  right  of  the  con- 
ductor to  remove  a  trespasser  from  any  part  of  the  train 
over  which  he  had  control."  But  it  is  further  stated 
that  as  to  the  inside  of  the  express  car  he  had  no  control. 
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To  give  the  evidence  on  this  point  the  full  scope  which 
can  fairly  be  claimed  for  it  is  that,  if  the  conductor  saw 
any  one  in  the  express  car  who  apparently  was  there 
without  right,  he  could  obtain  such  information  as  might 
be  furnished  by  the  express  messenger  in  answer  to  the 
queries  propounded  to  him,  and  if  the  conclusion  was 
reached  that  the  party  was  probably  wrongfully  appro- 
priating a  free  ride,  report  such  act  to  the  proper  oflScers 
of  the  company.  But  the  facts  and  circumstances  under 
which  the  plaintifF  appeared  in  the  express  car  were  not 
such  as  to  present  him  to  the  conductor,  as  one  who  was 
probably  "stealing  a  ride,"  or  attempting  to  do  so,  and  to 
call  for  the  application  of  the  rule  of  conduct  sought  to 
be  established  by  the  evidence,  to  which  we  have  just 
alluded, — i.  e.,  not  to  molest  him,  but  make  a  report  to  the 
superintendent.  All  the  conditions  under  which  plaintiflf 
was  occupying  the  express  car  were  known  to  the  con- 
ductor at  the  tinae  of  the  occurrence  on  the  alleged  re- 
sult of  which  this  action  was  predicated.  That  this  was 
true  will  be  best  shown  by  what  was  stated  in  regard 
thereto  by  the  conductor,  who  said:  "I  had  three  pas- 
sengers to  get  off  there;  a  lady  was  one,  Mr.  Root  was 
one,  and  I  don't  remember  who  the  other  one  was.  The 
lady  was  back  in  the  car  next  to  the  sleeper.  As  the  train 
was  coming  into  the  station  I  came  from  the  rear  end  and 
was  walking  through,  and  about  two  seconds  after  the 
train  came  to  a  stop  I  went  out  the  forward  end  of  the 
smoking  car  onto  the  smoking  car  steps  and  stepped  onto 
the  station  platform.  As  I  did  so  I  saw  Mr.  Root  on 
the  station  platform  walking  toward  the  engine  going 
west.  I  wondered  then  how  he  got  there,  because  I  did 
not  see  him  while  I  was  walking  through  the  smok- 
ing car,  and  I  made  up  my  mind  he  must  have  gone 
out  and  been  standing  on  the  coach  steps  while  the 
train  was  pulling  into  the  station.  I  thought  no  more 
of  it.  I  turned  my  back  on  him  and  looked  toward 
the  rear  end  of  the  train  to  see  the  other  two  get  off. 
I  saw  the  man  get  off  and  saw  the  brakeman  help  the  lady 
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off.  I  turned  to  the  baggageman  and  asked  him  if  every- 
thing was  all  right,  and  he  said  <Yes,'  and  I  called,  *A11 
aboard!'  and  gave  the  engineer  the  signal  to  go  ahead, 
and  they  started.  Just  as  the  train  started, — ^just  as 
soon  as  the  express  messenger  felt  the  motion  of  the 
train, — he  came  to  the  express  car  door  and  said:  *Hoid 
on,  Hoops,  I've  got  some  express  to  put  off  here.'  I  was 
then  standing  on  the  station  platform  and  the  train  had 
already  started.  I  said  ^whoap.'  Someone  pulled  the 
cord.  There  are  two  cords  in  the  train.  One  leads  to  the 
signal  bell  in  the  engine,  and  the  other  to  the  brakes;  by 
pulling  one  the  engineer  would  set  the  brakes,  but  the 
other  would  apply  the  brakes  itself.  I  don't  know  who 
stopped  the  train,  but  the  train  stopped  and  it  had  at 
that  time  run  about  a  coach  length,  just  about,  or  prob- 
ably a  trifle  more.  However,  it  run  far  enough  so  that 
the  express  car,  being  ahead  of  the  baggage  car,  had  gone 
beyond  the  station  platform,  and  I  ran  down  the  station 
platform  steps  and  went  up  to  the  express  car  door,  and 
I  says:  'Miller,  why  didn't  you  put  that  express  off  when 
we  first  stopped?'  As  I  said  that  I  looked  into  the  ear 
and  saw  Mr.  Hoot  standing  over  on  the  north  side  of  the 
car.  This  happened  on  the  south  side.  He  was  standing 
on  the  north  side.  He  must  have  stood  within  a  foot  and  a 
half  or  two  feet,  at  the  outside,  from  the  north  side  of  the 
ear,  inside.  He  was  facing  east  and  the  express  messen- 
ger w^as  facing  west.  Root  was  right  near  the  express 
company's  safe.  Miller  says:  'This  gentleman  has  got 
some  express  on  here  and  he  has  got  a  ten-dollar  bill  and 
I  can't  change  it,  can  you?'  With  that  I  hit  both  pockets 
and  saw  that  I  did  not  have  silver  enough  to  change  it, 
and  I  said  *No.'  I  then  said  to  Mr.  Root:  'This  train 
stopped  twenty-five  minutes  at  Norfolk  for  dinner.  You 
had  lots  of  time,  Mr.  Root,  to  attend  to  this  at  Norfolk. 
Now,  sir,  when  you  want  your  bees  you  will  get  them  at 
Atkinson.'  Do  you  remember  that,  Mr.  Root?  (Mr.  Root: 
'No,  sir.')  Witness:  I  said,  'Come,  get  out'  He  said: 
'No,  I  want  my  bee  hives.'    The  train  was  late,  and  I  had 
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been  trying  to  make  up  time  all  day.  I  gave  the  signal 
to  the  engineer  a  second  time  and  he  started.  Just  as 
soon  as  Mr.  Root  felt  the  motion  of  the  train  he  said: 
*Hold  on,  I  want  to  get  out.' "  This  discloses  that  the 
conductor  knew,  before  he  took  any  action,  all  the  whys 
and  the  wherefores  of  the  presence  of  plaintiff  in  the 
door  of  the  express  car  and  fully  realized  all  the  circum- 
stances attendant  thereon,  and  that  it  was  something 
which  was  an  interference  with  his  proper  control  and 
management  of  his  train,  liable  to  delay  the  train,  which, 
as  he  says,  "was  late,"  "and  I  had  been  trying  to  make  up 
t  inie  all  day,"  and  that  he  concluded  that  it  was  a  matter 
Avithin  his  duties,  requiring  and  demanding  his  attention 
and  action,  and  in  this  conclusion  we  think  he  was  cor- 
rect. What  he  did,  and  the  results,  were  questions  for 
the  determination  of  the  jurors.  We  are  satisfied  that 
there  was  evidence  to  sustain  a  finding  that  he  was  act- 
ing at  the  time  within  the  scope  of  his  duties  and  for 
the  company  as  conductor  of  the  train.  The  foregoing 
Avould  be  equally  pertinent  and  applicable  irrespective 
of  whether  plaintiflf,  at  the  time  directly  involved,  was 
still  a  passenger  or  had  ceased  to  be  one. 

Objections  are  specifically  alleged  in  an  amended  peti- 
tion in  error,  of  the  giving  of  several  paragraphs  of  the 
charge  to  the  jury,  prepared  and  read  by  the  court  on  its 
own  motion,  and  some  of  the  objections  were  urged  in  the 
argument.  In  the  motion  for  a  new  trial  the  exceptions 
to  the  series  of  consecutively  stated  and  numbered  propo- 
sitions embodied  in  such  charge  of  the  trial  court  to  the 
jury  were  assigned  in  gross,  and  where  the  record  in  this 
particular  is  as  indicated,  and  it  is  ascertained  that  one 
or  more  of  the  propositions  or  paragraphs  contains  a 
correct  statement,  which  we  discover  is  true  in  this  case, 
no  further  examination  of  the  alleged  errors  need  be 
made,  hence  the  arguments  in  relation  to  this  branch  of 
the  case  must  be  overruled.  {Denise  v.  City  of  OmahOy  49 
Neb.,  750.) 

It  is  claimed  that  the  trial  court  should  not  have  given 
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the  first,  second,  and  third  instructions  prepared  and 
presented  in  behalf  of  the  plaintifF  in  this  suit.  In  the 
paragraph  of  the  motion  for  a  new  trial,  in  reference  to 
these  instructions,  they  were  not  specifically  and  sepa- 
rately  designated,  but  were  grouped,  and,  as  contended 
by  attorney  for  plaintiff,  if  either  is  without  error  the 
assignment  must  be  overruled  as  to  all.  {Spears  v.  Chi- 
cago, B.  d  Q.  R.  Co.,  43  Neb.,  720;  Oniaha  Street  R.  Co.  v. 
Cameron,  43  Neb.,  297.)  The  first  of  these  instructions 
was  in  the  following  language:  "You  are  instructed,  as 
a  general  rule,  a  passenger  who  has  paid  his  fare  to  a 
certain  railroad  station  is  entitled  to  be  delivered  at  that 
station  and  is  entitled  to  the  rights  of  a  passenger  until 
he  has  left  the  company's  depot  grounds  or  has  a  reason- 
able time  so  to  do,  and  the  fact  that  he  may  have  gone 
into  the  express  car  of  the  company's  train,  for  a  lawful 
temporary  purpose,  would  not  authorize  an  employe  of 
the  railroad  company  to  lay  hands  violently  on  such  pas- 
senger and  forcibly  remove  him  from  such  car.'*  The 
vice  which  it  is  claimed  attached  to  this  instruction  is 
that  it  assumes  as  proven  some  of  the  disputed  facts,  viz. : 
"That  plaintiff  went  into  the  car  for  a  lawful  purpose; 
and  further,  that  he  was  violently  and  forcibly  removed." 
In  this  we  cannot  agree  with  counsel.  As  we  read  the 
instruction  attacked,  it  contains  a  statement  of  an  ab- 
stract proposition  without  reference  in  terms  to  this  par- 
ticular case  or  any  of  its  facts,  but  applicable  to  some 
phases  of  the  evidence  introduced,  and,  when  viewrd  and 
considered  in  connection  with  the  other  instructions 
given  in  relation  to  the  facts  designated  in  the  argument 
as  disputed,  we  can  discover  no  impropriety  in  its  giving, 
nor  can  we  feel  convinced  that  it  was,  when  thus  con- 
templated, calculated  to  either  confuse  or  mislead  the 
jury,  hence  it  must  be  approved.  This  being  deter- 
mined, the  complaints  of  this  assignment  need  not  be 
further  examined. 

It  Ls  insisted  that  the  verdict  was  not  sustained  by  the 
evidence.    We  have  carefully  read  and  scanned  the  evi- 
62 
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^ence  and  must  conclude  that,  although  directly  conflict- 
ing, there  was  evidence  to  submit  td  the  jury  on  the 
points  at  issue  and  sufficient  to  support  the  verdict  ren- 
dered. 

The  verdict,  in  amount  |1,500,  was  returned  March  10, 
1892,  the  motion  for  a  new  trial  was  overruled  of  date 
November  16,  1893,  and  judgment  was  then  rendered  for 
the  amount  of  the  verdict  and  interest  thereon  from  its 
date  to  the  date  of  judgment,  in  the  aggregate  |1,676.75. 
It  is  claimed  that  the  amount  of  the  judgment  should  not 
have  exceeded  that  of  the  verdict;  that  the  court  erred 
in  allowing  and  including  in  the  judgment  the  interest 
as  we  have  before  stated.  The  delay  in  the  rendition  of 
judgment  was  caused  by  the  filing  and  pendency  of  the 
defendant's  motion  for  a  new  trial,  and  it  was  but  just 
and  right  that  the  plaintiff  was  in  the  judgment  accorded 
interest  on  the  verdict  from  its  date  to  the  time  of  judg- 
ment. In  the  case  of  Griffith  i\  Baltimore  &  0.  R,  Co.,  44 
Fed.  Rep.,  574,  an  action  for  damages  against  the  com- 
pany for  injury  alleged  to  have  been  received  at  a  cross- 
ing by  collision  of  a  train  of  the  company  with  a  buggy 
in  which  the  plaintiff  was  riding,  the  question  of  the  al- 
lowance of  interest  on  the  amount  of  the  verdict  where 
judgment  was  delayed  by  the  pendency  of  the  defend- 
ant's motion  for  a  new  trial,  it  was  said:  "I  have  con- 
ferred with  the  circuit  judge  upon  this  question,  and  the 
conclusions  in  which  we  concur  are  as  follows:  That  it 
is  proper  to  allow  interest  on  the  verdict  from  the  date 
of  its  rendition  up  to  the  entry  of  judgment.  And  there 
also  appears  the  following  quotation  from  (Innther  v.  In- 
surance Co.,  10  Fed.  Rep.,  830:  'The  item  of  interest  on  the 
judgment  from  the  day  of  the  rendition  of  the  verdict 
to  the  day  of  entry  of  the  judgment,  amounting  to  some 
f500,  may  be  allowed.  The  delay  was  caused  by  a  stay 
of  proceedings  during  the  pendency  of  a  motion  for  new 
trial.  This  delay  should  not  be  at  the  plaintiff's  ex- 
pense. The  payment  of  interest  meanwhile  may  prop- 
erly be  deemed  a  condition  attached  to  the  stay,  or,  if  not, 
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an  entry  of  the  judgment,  as  of  the  date  of  entering  the 
motion  for  new  trial,  might,  if  necessary  to  avoid  dam- 
ages to  the* plaintiff,  be  permitted.'"  In  Gibson  v.  CiJi- 
cinnati  Enquirer  Co.^  5  Cent.  Law  J.,  446,  in  the  United 
States  circuit  court,  southern  district  of  Ohio,  wherein 
a  similar  question  was  considered  and  determined,  it  was 
held:  "Where  a  verdict  is  rendered  in  favor  of  the  plaint- 
iff, judgment  upon  which  is  delayed  by  the  filing  of  a 
motion  for  a  new  trial  by  the  defendant,  upon  the  over- 
ruling of  the  motion  the  plaintiff  in  entitled  to  judgment 
for  the  amount  of  the  verdict,  with  interest  from  the 
date  of  its  rendition."  "The  rule  applies  as  well  to  ac- 
tions of  tort  as  to  those  upon  contracts."  And  there 
appears  this  statement:  "Upon  the  question  of  the  right 
of  the  plaintiff  to  interest  upon  the  verdict,  I  can  see  no 
difference  between  a  verdict  in  an  action  for  a  tort  and 
a  verdict  in  actions  sounding  in  contract.  The  verdict 
in  either  case  fixed  the  amount  due  at  the  time  of  its  ren- 
dition, and  that  amount  the  party  is  entitled  to  have  paid 
him  as  of  that  date,  and  if  the  payment  is  delayed  by  the 
act  of  the  defendant,  he  ought  to  have  interest.  Such 
has  been  the  practice  of  this  court  and  such  seeps  to  be 
the  current  of  authority."  (See,  also,  citations  in  this  and 
the  case  of  Griffith  v.  Baltimore  d  O.  R.  Co.,  supra;  Ather- 
ton  V.  Fowler,  46  CaL,  320;  Shephard  v.  Brenton,  20  la.,  41.) 
We  conclude  that  there  was  no  error  in  the  allowance 
of  interest  on  the  verdict  during  the  time  the  rendition  of 
judgment  was  delayed  by  the  pendency  of  the  motion  for 
new  trial.  It  follows  that  the  judgment  of  the  district 
court  will  be 

Affirmed. 
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Abandonment.    See  Attachiiekt,  5. 

Accessories.    See  Crihinal  Law,  1,  2. 

Accounting.    See  Banks  and  Banking,  2. 

Accounts.    See  Executors  and  Administrators,  11-17. 

Acknowledgment.  See  Deeds,  6.  VoiiUNTARY  Assignments,  3. 
The  fact  that  a  notary  public,  before  whom  a  deed  for  a  home- 
stead was  acknowledged,  by  mistake  certified  that  he  was  a 
notary  public  of  a  county  other  than  that  in  which  he  was 
authorized  to  act,  did  not  affect  the  rights  of  a  Judgment 
creditor,  the  deed  having  conveyed  the  legal  title.  Roberts 
V,  Robimon 717 

Actions.  See  Attachment,  1,  9.  Banks  and  Banking,  5.  Cor- 
porations, 10.  Executors  and  Administrators,  18,  19, 
20.  Limitation  of  Actions.  Partnership,  7.  Pledges, 
5.  Schools  and  School  Districts,  3.  Sheriffs  and  Con- 
stables, 3.    Trover  and  Conversion,  4.    Venue. 

Administration  of  Estates.    See  Executors  and  Administrators. 

Admissions.    See  Surface  Water. 

Adverse  Possession. 

L  Until  a  tenant  surrenders  possession  of  leased  premises,  or 
by  some  unequivocal  act  notifies  the  landlord  that  he  no 
longer  holds  under  the  lease,  he  cannot  claim  that  his  pos- 
session is  adverse.    Schields  v,  Horbach 262 

2.  Where  a  tenant  orally  contracts  for  the  purchase  of  the 
leased  premises,  his  subsequent  possession  will  be  presumed 
to  be  under  the  lease,  unless  it  is  clearly  shown  that  he 
holds  under  the  contract  of  purchase.    Id. 

3.  It  is  not  essential  that  the  claim  to  land  by  an  adverse  occu- 
pant should  be  a  valid  legal  claim  in  order  that  the  statute 
may  run  in  his  favor.   Lantry  v.  Wolff 374 

4.  Continuous  possession,  its  adverse  character,  and  the  claim 
of  the  occupant  to  be  the  owner  of  the  premises,  are  the 
things  essential  to  vest  title  to  realty  by  occupancy.   Id. 

5.  Title  to  land  becomes  complete  in  the  adverse  occupant 
when  he  and  his  grantors  have  maintained  actual,  contin- 
ued, notorious,  and  adverse  possession  thereof,  claiming  title 
against  all  persons,  for  ten  years.   Id. 
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Adverse  VoBseaBion—concluded. 

6.  Where  the  adverse  possession  of  the  occupant  is  a  continu- 
ation of  the  possession  of  a  prior  adverse  possessor  claim- 
ing title,  and  such  occupant  claims  title  from  such  prior 
possessor,  the  possession  of  the  occupant  may  be  tacked 
to  that  of  such  prior  possessor.   Id, 

7.  Evidence  held  sufficient  to  sustain  a  finding  that  plaintiff 
acquired  title  to  realty  by  adverse  possession.    Id, 

Affidavits.    See  Review,  21,  22. 

Agency.    See  Statute  of  Fbatjds.    Pbincipal  and  Agent. 

Alibi.    See  Criminal  Law,  3,  4,  5. 

Alimony.    See  Divorce,  2,  3. 

Alteration  of  Instruments. 

1.  Whether  an  alteration  apparent  upon  the  face  of  a  note  was 
made  at,  or  subsequent  to,  the  time  of  its  execution  is  a 
question  of  fact  for  the  jury.    SUntgh  t?.  Offden 291 

2.  Altered  note  held  admissible  in  evidence  upon  proof  by  the 
payee  that  the  alteration  was  made  previous  to  his  receipt 
of  the  note,  on  the  day  of  its  date,  from  one  of  the  joint 
makers.   Id. 

3.  Where  an  instrument  shows  upon  its  face  a  material  altera- 
tion, the  presumption  is  that  the  alteration  was  made  be- 
fore the  instrument  was  executed  and  delivered.  Dorsey  v, 
Conrad 443 

4.  When,  by  whom,  and  with  what  motive,  an  apparent  altera- 
tion was  made,  are  questions  for  the  jury.    Id. 

5.  Whether  an  apparent  alteration  is  material  is  a  question  for 
the  court.    Id, 

Amercement.    See  Res  Judicata,  2. 

Animals.    See  Damages,  i 

Appeal.    See  Review. 

Appearance. 

1.  Parties  who  voluntarily  appeared  and  participated  in  a  pro- 
ceeding cannot  complain  of  the  judgement  because  they  did 
not  receive  the  notice  required  by  law.    Spencer  t?.  Wolfe..,,       9 

2.  Plea  of  want  of  jurisdiction  In  an  answer  filed  by  defendant, 
held,  not  waived  by  the  subsequent  filing  of  a  paper  author- 
ing certain  attorneys  to  appear  for  him  and  defend  the 
action.    Herbert  v.  Wortendyke 182 

Appraisement.    See  Executions,  1-4. 

Arbitration.    See  Insurance,  7. 

Arbitration  and  Award. 

1.  A  party  to  an  arbitration  may  revoke  the  submission  before 
an  award  has  been  made,  though  the  arbitrators  have  com- 
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municated  to  strangers  their   respective   views.   Butler  v. 
Greene  280 

2.  The  right  to  revoke  a  submission,  at  common  law,  must  be 
exercised  before  the  making  and  publication  of  the  award. 
Connecticut  Fire  Ins.  Go.  v.  0*Fallon 740 

3.  An  award  regularly  made  and  published  is  prima  facie  bind- 
ing upon  the  parties,  and  the  burden  of  proof  is  on  the  party 
seeking  to  impeach  it.   Id, 

4.  Evidence  tending  to  impeach  an  award  actually  made  and 
published  in  accordance  with  the  agreement  of  submissioa 
is  inadmissible  under  a  general  denial.   Id, 

Argpuments.    See  Briefs. 

Assignments.    See  Ctiattei.  Mortgages,  3.    School-Lands.    Vol- 
untary ASfllGNifENTS. 

Assignments  of  Error.    See  New  Trial.  3,  4.    Review,  7-19. 

Associations. 

1.  Where  articles  of  incorporation  of  a  voluntary  association 
provided  that  it  should  be  managed  through  by-laws  and 
by  a  board  of  directors  having  power  to  punish  infractions 
of  the  rules,  regulations  in  the  form  of  by-laws  were  held 
as  binding  on  members  as  though  constituting  part  of  the 
articles  of  incorporation.  Jackmn  v.  South  Omaha  Lire  Stock 
Exchange    687 

2.  The  mere  fact  that  a  director  had  a  special  interest  in  the 
fining  of  a  member  for  violating  a  rule,  held,  in  absence  of 
objection  that  such  director  was  disqualified  to  act  as  a  trier 
of  accused,  not  to  invalidate  the  finding  and  order  of  the 
board  of  directors  in  imposing  the  fine.    Id. 

3.  In  an  action  to  enjoin  the  collection  of  a  fine  assessed 
against  members  of  a  voluntary  association  for  the  violation 
of  its  rules,  disputed  questions  of  fact  cannot,  as  by  a  re- 
viewing court,  be  examined,  there  being  no  proper  proof  of 
the  nature  of  such  evidence.   Id. 

Assumpsit.    See  Evidence,  6.    Paupers,  5. 

In  an  action  by  an  agent  for  services  and  expenses,  certain  in- 
structions held  applicable  to  the  evidence.  Aultman  r.  Martin,  105 

Attachment.    See  Bill  of  Exceptions,  1.    Chattel  Mortgages, 
5.    Continuance.    Parties. 

Order  of  Court. 

1.  Suing  on  a  claim  not  due  and  issuing  and  levying  an  attach- 
ment without  an  order  of  court  are  defects  of  which  junior 
attaching  creditors  may  take  advantage.    Deere  v.  Eagle  Mfg. 

Co 386 

WaUer  of  Defects. 

2.  Defendant  in  attachment  cannot,  as  against  junior  attach- 
ing creditors,  waive  a  substantial  departure  from  the  statu- 
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lory  mode  of  enforcing  the  attachment,  nor  waive  defects 
which  prejudice  their  substantive  rights.   Id, 
Residence. 

3.  The  question  of  residence,  within  the  meaning  of  the  statute 
regulating  attachments,  is  generally  one  of  intention,  de- 
terminable from  the  facts  of  each  case.    Johnson  v.  May. . . .  ^1 

4.  Absence  of  a  person  for  the  purpose  of  business  or  pleasure 
is  not  such  an  abandonment  of  his  place  of  abode  within  the 
state  as  to  authorize  the  issuance  of  an  attachment  against 
him  on  the  ground  of  non-residence.    Id. 

5.  One  who  has  acquired  a  residence  in  a  given  place,  within 
the  meaning  of  the  attachment  law,  is  presumed  to  have 
abandoned  his  former  domicile.    Id. 

6.  Evidence  held  to  sustain  a  finding  that  defendants  were  not 
non-residents,  within  the  meaning  of  the  attachment  law.  Id. 

Dissofution.    Estoppel. 

7.  Reasonable  notice  of  the  hearing  of  a  motion  to  discharge 
an  attachment  is  such  notice  as  is  fair  in  view  of  the  circum- 
stances.    Sterling  Mfg.  Co.  r.  Houffh 618 

8.  The  truth  of  plaintiff's  affidavit  being  in  issue  on  motion  to 
dissolve  the  attachment,  the  ruling  thereon  will  not  be  dis- 
turbed where  the  evidence  is  conflicting.    Id. 

9.  The  dissolution  of  an  attachment  on  a  claim  not  due  termi- 
nates the  action,  and  a  eubsequent  dismissal  of  the  main  ac- 
tion by  a  Judge  at  chambers  is  not  prejudicial  to  plaintiff. 
Dayton  Spice-MiUs  Co.  r.  i^loan 623 

10.  A  debtor  who  had  transferred  all  his  interest  in  property 
subsequently  attached,  to  one  who  is  not  a  party  to  the  at- 
tachment suit,  cannot,  in  his  own  name  and  right,  be  per- 
mitted, on  motion  for  a  dissolution  of  the  attachment,  to 
establish  the  validity  of  his  transfer.     Kountze  r.  Srott 258 

11.  A  plaintiff  who  attached  property  as  that  of  defendants  and 
obtained  writs  of  garnishment  on  allegations  that  the  gar- 
nishee has  property  belonging  to  defendants  will  not  be 
heard  to  assert  that  they  have  not  sufficient  interest  to  de- 
fend against  the  attachment.  Dayton  Spice- Mills  Co.  c.  Sloan,  623 
Gedney  Pickle  Co.  r.  Sloan 638 

12.  Evidence  held  sufficient  to  sustain  an  order  dissolving  an 
attachment.     Dayton  Spice-Mills  Co.  t\  Sloan 623 

Attorney  and  Client.    See  Malicious  Prosecution,  1. 

Question  as  to  right  of  plaintiff's  attorney  in  a  foreclosure  suit 
to  release  a  sheriff  from  liability  for  paying  the  proceeds  of 
sale  to  a  third  person.   Fire  Ass'n  of  Philadelphia  v.  Ruby...   584 

Auctioneers. 

Enforcement  of  special  tax.    Barkley  v.  Leiter 123 

Bailment.    See  Pledges,  1,  2. 

1.  A  special  contract  of  bailment  prevails  in  determining  the 
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liabilities  of  the  parties,  as  against  general  principles  of  law 
applicable  in  absence  of  express  agreement.   Butler  v,  Qreene,  280 

2.  The  hirer  of  a  team  is  liable  to  the  owner  for  want  of  ordi- 
nary care.    Pumell  v.  Minor 555 

8.  A  lien  does  not  attach  in  favor  of  a  bailee  of  goods  if  incon- 
sistent with  the  terms  of  the  agreement,  express  or  implied, 
under  which  he  obtained  possession.   Moline  i\  Wood 869 

I.  A  lien  does  not  exist  at  common  law,  or  by  custom,  in  favor 
of  one  who  holds  property  in  subordination  to  the  will  or 
control  of  another.    Id, 

5.  Exclusive  possession  of  chattels  by  the  claimant,  whether 
a  factor,  warehouseman,  or  other  bailee,  is  indispensable  to 
the  existence  or  continuance  of  a  lien  at  common  law,  or 
the  usage  of  trade.    Id. 

6.  A  contract  for  the  storage  and  forwarding  of  goods  by  which 
the  consignor  reserves  the  right  to  withdraw,  at  pleasure, 
for  reshipment  of  the  goods  stored,  and  by  which  each  party 
reserves  the  right  to  draw  at  sight  upon  the  other  for  bal- 
ances, the  consignee  relying  upon  the  personal  credit  of  the 
consignor,  does  not  create  in  favor  of  such  consignee  a  lien 
for  charges.   Id. 

Banks  and  Banking.    See  Corpobations,  8.    Set-Off  and  Coun- 

TER-CULIH. 

1.  In  an  action  against  a  bank  for  deposits  made  by  plaintifT's 
agent  in  his  own  name,  evidence  that  the  money  was  paid 
out  on  defendant's  checks  is  inadmissible  under  a  general 
denial.    Cady  v.  South  Omaha  Nat  Bank 125 

2.  Where  a  commission  merchant,  whose  bank  account  is  over- 
drawn, deposits  in  his  own  name  funds  realized  from  a  sale 
of  live  stock  consigned  to  him  by  his  principal,  the  bank, 
regardless  of  the  question  of  notice,  is  accountable  to  such 
principal  and  cannot  apply  the  funds  to  the^  payment  of  the 
overdraft.   Id. 

3.  The  constitutional  requirement  (Constitution,  art.  11,  sec. 
4,  under  "Miscellaneous  Corporations")  that  the  indebted- 
ness of  a  corporation  shall  be  ascertained  and  the  corporate 
assets  exhausted  before  the  enforcement  of  individual  lia- 

-  bility  of  stockholders,  applies  to  banking  corporations. 
Farmers  Loan  d  Trust  Co.  v.  Fink 353 

4.  The  liability  of  a  stockholder  in  a  banking  corporation  is 
intended  for  the  creation  of  a  trust  fund  for  the  benefit  of 
creditors.   Id. 

5.  An  action  to  enforce  the  liability  of  the  stockholders  in  a 
banking  corporation  must  be  prosecuted  by  one  creditor  for 
the  benefit  of  all,  or  by  a  receiver.    Id. 

6.  A  fund  placed  in  bank  only  to  be  delivered  to  the  person 
entitled  to  receive  it,  is  a  trust  fund  incapable  of  being  com- 
mingled with  general  assets  subsequently  transferred  to  a 
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receiver  upon  failure  of  the  bank.   Capital  Nat,  Bank  v.  Cold- 

water  Nat,  Bank 786 

Capital  Nat.  Bank  t\  Genesee  Fruit  Co 793 

Capital  Nat.  Bank  r.  Cupples  Woodenware  Co 794 

Coldwater  Nat,  Bank  v,  Magoon 795 

Capital  Nat.  Bank  v.  First  Nat.  Bank  of  Cadiz 796 

7.  Upon  failure  of  a  bank  holding  truBt  funds,  the  receiver  is 
merely  substituted  as  trustee,  and  the  bank's  funds  in  his 
hands  should  be  devoted  to  discharging  the  trust  before  dis- 
tribution is  made  to  the  general  creditors.   Id. 

Bill  of  Exceptions.    See  Review,  20-26,  65. 

1.  Prior  to  the  enactment  of  ch.  72,  Session  Laws  of  1895,  a 
county  judge  had  no  authority  to  allow  a  bill  of  exceptions 
embodying  the  evidence  on  a  motion  to  dissolve  an  attach- 
ment.   AltHchuler  V.  Snyder 22 

Wvitz  V.  Wood  Reaping  d  Mowing  Biachine  Co 434 

2.  Ch.  72,  Session  Laws  of  1895,  providing  for  the  allowance  of 
bills  of  exceptions  cannot  be  so  construed  as  to  cure  error 
in  a  Judgment  based  upon  consideration  of  a  bill  of  excep- 
tions unauthorized  when  the  Judgment  was  rendered   Id. 

3.  A  bill  which  has  not  been  authenticated  by  the  clerk  of  the 
trial  court  will  be  disregarded  on  review.    Spurck  v.  Dean.,.     66 
Derse  v.  Straus 665 

4.  A  proposed  bill  of  exceptions  is  not  submitted  to  the  adverse 
party  or  to  his  attorney  by  leaving  it  at  the  office  of  the  at- 
torney in  his  absence.   Lancaster  County  Bank  v.  GiUilan..,.  165 

5.  In  authenticating  a  bill  of  exceptions  the  clerk  must  certify 
that  it  is  either  the  original  or  a  copy.  Merrill  v.  Equitable 
Farm  d  Stock  Improvement  Co 198 

6.  A  bill  of  exceptions  must  be  certified  by  the  clerk  as  being 
part  of  the  record  below  or  as  being  the  original  bill.  Tank- 
ton,  N.  d  S.  W.  R.  Co.  i\  State 272 

7.  A  clerk  may  sign  a  bill  under  a  stipulation  clearly  showing 
that  the  particular  bill  to  which  the  stipulation  is  attached 
is  agreed  upon  by  the  parties  as  a  correct  bill.  Fire  Ass*n  of 
Philadelphia   r.  Ruby 584 

8.  Where  a  number  of  pages  authenticated  by  the  trial  judge 
were  missing,  and  he  failed  to  certify  that  the  bill  con-- 
talned  evidence  used  on  the  hearing,  it  was  held  that  such  a 
bill  would  not  be  considered  for  any  purpose.  Van  Etten  v. 
Test 725 

9.  It  is  only  upon  due  showing  of  diligence  that  a  judge  can 
extend  the  time  for  submission  of  a  proposed  bill  of  excep- 
tions beyond  forty  days  from  the  adjournment  of  the  term. 
Horbach  v.  City  of  Omaha 851 

10.  The  fact  that  a  party  excepting  has  been  diligent,  and  delay 
was  caused  by  default  of  the  stenographer  in  preparing  a 
transcript,  does  not  authorize  the  submission  of  a  bill  of  ex- 
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ceptlons  after  the  expiration  of  eighty  days  from  the  ad- 
journment of  the  term.   Id. 

Bills  and  Notes.    See  Negotiable  Instruments. 

Bonds.    See  Principal  and  Surety. 

The  bond  of  a  building  contractor  to  pay  for  all  labor  per- 
formed and  materials  furnished  under  a  contract  with  a 
county  renders  the  sureties  liable  to  a  subcontractor  for  ma- 
terials furnished.    King  v.  Murphy 671 

Thorn  v.  Murphy 675 

Boundaries. 

Evidence  as  to  location  of  monument.   Bartram  v.  Shemmn....  181 
Briefs. 

In  addition  to  a  concise  statement  of  the  facts  of  the  case, 
plaintiff  in  error,  under  an  appropriate  heading,  should  state 
in  his  brief  each  particular  thing  the  district  court  did,  or 
refused  to  do,  of  which  error  is  alleged,  collating  under  such 
heading  the  arguments  and  authorities  sustaining  his  con- 
•        tention.    A']tna  Ins.  Co.  v.  Simmons 811 

Building  Contracts.    See  Principal  and  Surety,  1. 

Building  and  Xioan  Associations. 

1.  Under  the  act  of  1873  (Gen.  Stats.,  p.  207),  held  that  interest 
may  be  reserved  at  the  highest  rate  permitted  by  law  on  the 
face  of  the  loan,  though  the  premium  is  deducted  from  that 
amount  and  the  difference  only  paid  the  borrower.  Living- 
ston Loan  d  Building  Ass*n  r.  Drummond 201 

2.  In  ascertaining  the  amount  due  on  a  loan  the  borrower  is 
entitled  to  a  credit  of  the  present  value  of  the  stock  at  the 
time  of  foreclosure,  as  well  as  to  a  fair  and  reasonable  credit 
on  account  of  unearned  premium;  and  by-laws  fixing  the 
terms  of  ascertaining  such  credit  will  be  enforced  where  not 
unconscionable.   Id. 

Burden  of  Proof.  See  Arbitration  and  Award,  3.  Chattel 
Mortgages,  8.  Compromise  and  Settlement,  1.  Injunc- 
tion, 2.    Principal  and  Agent,  8. 

By-Laws.    See  Associations,  1. 

Carriers.    See  Railroad  Companies. 

1.  A  carrier  did  not  by  a  contract  limit  its  liability  for  its  own 
negligence  which  resulted  in  personal  injury  to  a  shipper 
who  traveled  on  a  drover's  pass  and  cared  for  his  cattle  in 
transit.    Missouri  P.  R.  Co.  v.  Tietken 130 

2.  A  shipper  who  cares  for  his  cattle  in  transit  and  travels  on 
a  drover's  pass  assumes  the  risks  and  inconveniences  of 
thus  caring  for  his  stock;  and,  modified  accordingly,  the 
liability  of  the  carrier  to  him  for  personal  injuries  negli- 
gently inflicted  by  the  carrier's  employes  is  that  of  a  com- 
mon carrier  for  hire.   Id, 
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3.  Whether  person  injured  at  point  of  destination  had  ceased 
to  be  a  passenger,  held,  on  evidence  adduced,  to  be  a  question 
of  fact  to  be  determined  by  Jury.  Fremont,  E.  d  M.  V,  R. 
Co,  V.  Root 900 

4.  The  fact  that  a  passenger  on  a  train  wrongfully  enters  the 
express  car  will  not  preclude  a  recovery  of  damages  against 
a  railway  company  for  injury  to  his  person,  unless  such  fact 
was  the  proximate  cause  or  increased  the  risk  of  such  injury. 
Id, 

5.  Petition  in  case  stated  in  action  for  personal  injuries  against 
a  railway  company  held  sufficient  to  sustain  a  recovery  by 
plaintiff  in  the  relation  of  a  passenger,  a  licensee  on  the 
company's  premises,  or  a  trespasser.    Id. 

6.  Railway  company  held  liable  for  wrongful  acts  of  conductor 
where  evidence  is  sufficient  to  sustain  finding  that  he  was 
acting  within  the  line  of  his  duties.    Id 90J 

Chattel  Mortgages.    See  Fraudulekt  Conveyances,  4-9.   Troveb 
AND  Conversion,  2. 

1.  The  holder  of  an  unrecorded  mortgage  executed  by  one  who    • 
subsequently  made  a  voluntary  assignment  has  a  right  to 
the  chattels  superior  to  that  of  the  assignee,  unless  the  stat- 
ute confers  upon  the  latter  the  powers  of  a  creditor.    Lan- 
caMer  County  Bank  r.  Gillilan 165 

2.  Under  sec.  14,  ch.  32,  Comp.  Stats.,  a  mortgagee  in  good  faith 
is  one  who  takes  a  mortgage  to  secure  a  debt  actually  and 
Justly  owing  to  him,  whether  pre-existing  or  not,  without 
actual  or  constructive  notice  of  prior  equities  against  the 
chattels.     State  Bank  of  Lunhton  r,  Kellry 242 

3.  A  transfer  of  the  note  secured  operates  as  an  assignment  of 
the  mortgage.    Tilden  v.  Stilson 382 

4.  After  a  transfer,  the  assignee  is  not  bound  by  subsequent 
contracts  of  the  original  mortgagee  with  reference  to  the 
chattels.  In  absence  of  the  relationship  of  principal  and 
agent  between  them.   Id. 

5.  Where  mortgagee,  without  intent  to  defraud,  delayed  filing 
his  lien  and  taking  possession  of  the  chattels,  the  instru- 
ment, being  in  fact  filed,  or  the  mortgagee  obtaining  pos- 
session before  the  rights  or  lien  of  any  third  person  at- 
tached, the  mortgage  is  good  against  one  of  mortgagor's 
creditors  who  subsequently  seized  the  property  on  attach- 
ment or  execution.    Forreater  v.  Kearney  Xat.  Bank 655 

6.  The  right  of  mortgagee  under  a  clause  authorizing  him  to 
take  the  chattels,  when  he  feels  insecure,  cannot  be  exercised 
arbitrarily,  but  depends  upon  some  act  of  mortgagor  which 
tends  to  impair  the  security.    Brown  v.  Hogan 746 

7.  Retention  of  possession  by  mortgagor  is  prima  facie  fraudu- 
lent as  to  his  creditors,  or  subsequent  good -faith  purchasers, 
in  case  the  mortgage  had  been  duly  filed,  but  this  presump- 
tion may  be  rebutted  by  proof.     Sanford  r.  Jenaen 766 
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8.  The  legal  presumption  of  fraud  arising  from  mortgagor's 
retention  of  the  chattels  can  be  invoked  only  by  a  creditor 
or  purchaser,  and  the  latter  cannot  do  so  until  he  has  estab- 
lished his  own  good  faith,  and  not  until  this  has  been  shown 
is  the  burden  cast  upon  one  claiming  under  the  mortgage  to 
show  that  it  was  made  in  good  faith  and  without  any  inten- 
tion to  defraud.   Id. 

9.  To  constitute  one  a  hona  fide  purchaser  within  the  meaning 
of  sec.  11,  ch.  32,  Comp.  Stats.,  making  mortgagor's  reten- 
tion of  possession  of  the  chattels  prima  facie  fraudulent  as 
to  subsequent  good-faith  purchasers,  he  must  have  acquired 
the  mortgaged '  chattels  for  a  valid  consideration  without 
actual  knowledge  of  the  existence  of  the  mortgage  or  of 
notice  of  such  facts  as  would  put  an  ordinarily  prudent  man 
on  inquiry.   Id, 

Collateral  Attack.    See  Executions,  2.    Judgments,  8. 

Collateral  Security.    See  Pledges. 

Commission  Merchants.    See  Banks  and  Banking,  2. 

Compromise  and  Settlement.    See  Insurance,  17. 

1.  The  burden  of  showing  that  a  settlement  was  procured  by 
fraud  is  on  the  party  alleging  the  fraud.    Home  Fire  Ins,  Co. 

V.  Bredehoft  152 

2.  Acceptance  of  part  of  an  unliquidated  demand  in  full  settle- 
ment, is  a  bar  to  an  action  on  the  demand,  unless  it  is 
pleaded  and  proved  that  the  settlement  was  procured  by 
fraud,  mistake,  or  duress.   Id. 

3.  Evidence  held  insufficient  to  sustain  a  finding  that  a  com- 
promise was  procured  by  fraud.   Id. 

Constitutional  Law.    See  Statutes. 

1.  The  act  of  1873  (Gen.  Stats.,  p.  207),  providing  for  the  incor- 
poration of  building  and  loan  associations,  does  not  conflict 
with  sec.  15,  art.  3,  of  the  constitution  prohibiting  special 
legislation.    Livingston  Loan  d  Building  A88*n  v.  Drummond..  200 

2.  The  reserved  powers  of  the  state,  including  the  police  power, 
are  inalienable,  and  cannot  be  surrendered  or  bartered  away 
by  the  legislature.  We»t  Point  Water  Power  d  Land  Improve- 
ment Co.  V.  State 218 

3.  The  preservation  of  fish  in  streams  is  a  proper  function  of 
government.   Id. 

4.  Sees.  985,  1017,  of  the  Code,  denying  appeals  from  judgments 
of  justices  of  the  peace,  where  the  amount  claimed  does  not 
exceed  |20,  are  not  repugnant  to  the  constitution.    Chicago, 

B.  d  Q.  R.  Co.  V.  Headrick 286 

5.  The  legislature  cannot,  by  law,  impair  the  obligation  of  con- 
tracts.   State  V.  City  of  Kearney 326 

6.  The  provision  of  sec.  7,  art.  11,  of  the  constitution,  under 
''Miscellaneous  Corporations,"  fixing  the  liability  of  stock- 
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holders  in  banking  corporations  to  creditors,  is  self-exe- 
cuting.    Farmers  Loan  d  Trust  Co.  v.  Funk 353 

Construction.    See  Statutes. 

Contempt. 

1.  The  rules  of  strict  construction  applicable  to  procedure  in 
criminal  cases  should  govern  proceedings  to  punish  one  for 
contempt.    Beckett  v,  State 210 

2.  Presumptions  and  intendments  should  not  be  indulged  in 
order  to  sustain  a  Judgment  of  conviction  in  proceedings  for 
contempt.   Id. 

S.  The  accused  should  be  heard  in  his  own  defense  where  the 
court  calls  and  examines  witnesses  to  prove  a  contempt, 
though  the  alleged  contemptuous  acts  were  committed  in 
presence  of  the  court.   Id. 

Continuance.    See  Criminal  Law,  12. 

Refusal  to  continue  the  hearing  of  a  motion  to  dissolve  an  at- 
tachment held  proper,  where  the  continuance  was  sought  for 
the  purpose  of  procuring  evidence  which  was  incompetent. 

Dayton  Spice-Mills  Co.  v.  Sloan 622 

Gedney  Pickle  Co.  v.  Sloan 638 

Contracts.  See  Adverse  Possession,  2.  Bailment.  Carriers,  1. 
Constitutional  Law,  5.  Damages,  2.  Forcible  Entry 
AND  Detainer.  Guaranty.  Insurance.  Pledges.  2. 
Principal  and  Agent,  2,  6.  Sales.  Schools  and  School 
Districts,  6.    Vendor  and  Vendee. 

1.  In  a  suit  for  wages,  where  there  is  a  conflict  as  to  the 
amount  agreed  upon,  evidence  of  the  value  of  the  services 

at  the  time  of  the  contract  is  competent.    Spurck  v.  Dean 66 

2.  Where  time  is  of  the  essence  of  a  contract  providing  for  for- 
feiture in  case  of  default,  acceptance  of  part  of  overdue  pay- 
ments is  a  waiver  of  the  right  to  declare  a  forfeiture  as  to 

all  existing  defaults.    White  v.  Atlas  Lumber  Co 82 

3.  Construction  of  a  contract  for  the  sinking  of  a  tubular  well, 
questions  relating  to  the  quantity  of  water,  the  depth  of  the 
well,  and  the  compensation,  being  involved.  Omaha  CouhoU- 
dated  Yineyar  Co.  v.  Bums 229 

4.  Where  one  who  contracted  to  sink  a  tubular  well  declared 
on  a  completed  contract  after  quitting  work  under  orders 
from  the  owner,  It  was  held  that  the  contractor  could  recover 
only  the  contract  price  for  the  number  of  feet  completed.   Id. 

5.  The  continued  use  or  employment  of  property  received  under 
a  fraudulent  contract  will  be  construed  as  an  election  to 
affirm  the  contract    Pollock  v.  Sni  ith / 864 

6.  The  right  to  rescind  a  contract  on  the  ground  of  fraud  must 
be  promptly  exercised  upon  discovery  of  the  fraud.   Id. 

Conversion.    See  Trover  and  Conversion. 

Conveyances.    See  Deeds. 
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OoxporatioiiB.    See  Absociationb.    Banks  and  Banking.    Build- 
ing AND  Loan  Associations.    Insurance,!. 
!•  Promissory  notes  purporting  to  be  executed  by  a  corpora- 
tion construed  to  be  the  obligations  of  the  corporation,  and 
not  of  the  members  thereof.    Nehtaaku  Sat.  Bank  of  York  v, 
Ferguson 109 

2.  Where  one  contracts  with,  sues,  and  obtains  judgment 
against  an  imperfectly  organized  corporation,  he  is  es- 
topped from  denying  its  corporate  existence,  and  is  pre- 
cluded from  recovery  against  individual  members.    Id. 

3.  Where  one  enters  into  a  contract  with  a  body  acting  as  a 
corporation,  he  is  estopped  from  denying  its  corporate  exist- 
ence when  sued  on  the  contract.  Livingston  Loan  <£•  Building 
A8s*n  V,  Drummond 200 

4.  A  corporation,  by  permitting  a  judgment  to  go  against  it, 
ratified  the  transaction  upon  which  the  judgmeht  was  based. 
Nebraska  Xat.  Bank  of  York  v.  Ferguson 113 

5.  The  fact  that  members  of  a  corporation  organized  a  new 
one  and  purchased  part  of  the  assets  of  the  former  does  not 
raise  a  conclusive  presumption  that  the  debts  of  the  old 
corporation  were  assumed  by  the  new  one,  though  both  were 
engaged  in  the  same  line  of  business.    Campbell  v.  Farmers 

d'  Merchants  Bank  of  Elk  Creek 143 

6.  Evidence  held  to  sustain  a  finding  Ihat  a  corporation  did  not 
assume  the  liabilities  of  a  partnership,  part  of  the  assets  of 
which  the  former  purchased.   Id. 

7.  Petition  held  not  to  state  a  cause  of  action  against  a  new 
corporation  as  successor  to  an  old  one.  Austin  v.  Tecumseh 
Xat.  Bank 412 

8.  To  render  a  new  corporation  liable  at  common  law  for  debts 
of  an  old  corporation  to  whose  business  and  property  the 
former  has  succeeded,  it  should,  in  absence  of  a  special 
agreement,  affirmatively  appear  that  the  transfer  was  fraud- 
ulent as  to  creditors  of  the  old  firm,  or  that  the  facts  war- 
rant a  finding  that  the  new  corporation  is  a  continuation  of 
the  old  one.   Id. 

9.  Under  the  facts  stated  in  the  opinion  a  corporation  was 
bound  by  the  terms  of  a  contract  authorizing  one  to  sink  a 
tubular  well  on  its  premises,  regardless  of  the  question 
whether  the  contract  was  binding  when  made.  Omaha  Con- 
solidated Vinegar  Co.  v.  Burns 236 

10.  Where  a  foreign  corporation  has  business  transactions  in 
the  state  with  residents  thereof,  out  of  which  accounts  arise 
against  the  corporation,  the  accounts  may  be  enforced  in 
the  courts  of  the  state  if  jurisdiction  can  be  obtained.  Coun- 
cil Bluffs  Canning  Co.  v.  Omaha  Tinware  Mfg.  Co 537 

11.  A  corporation  has  power  to  compromise  a  doubtful  claim 
against  it,  though  the  doubt  arises  in  regard  to  the  power 
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of  the  eorporation  to  enter  into  the  contract  creating  the 

claim.    Farmers  Mutual  Ins.  Co,  v.  Meese 861 

Coats. 

L  Motion  to  retax  and  a  ruling  thereon  are  essential  parts  of 
a  record  to  review  the  taxation  of  costs.  Yankton,  N.  d  8. 
W.  R.  Co.  V.  State 272 

2.  In  replevin,  a  defendant  who  unsuccessfully  seeks  to  estab- 
lish a  right  of  possession  in  himself  is  liable  for  costs.  Til- 
den  r.  Stiliton 382 

8.  Sec.  565  of  the  Code,  requiring  plaintiff  to  pay  defendant's 
costs  upon  failure  to  recover  a  sum  greater  than  that  for 
which  defendant  offered  to  confess  judgment,  contemplates 
that,  where  there  is  only  one  defendant,  all  costs  from  the 
time  of  the  offer  shall,  in  such  case,  be  taxed  against  plaint- 
iff.   Wachsmuth  v.  Orient  Ins.  Co 590 

Counties.    See  Bonds.    Eminent  Domain,  2-4.    Injunction,  3.    Limi- 
tation OF  Actions,  3,  4.    Paupers. 

1.  The  action  of  a  county  board  in  disallowing  a  claim  is  con- 
clusive, where  the  claimant  appeals  and  subsequently  dis- 
misses the  appeal.    State  v.  Baushausen 558 

2.  Under  sec.  40,  art.  1,  ch.  18,  Comp.  Stats.,  a  county  board 
may  once  reconsider  its  action  in  allowing  a  claim,  upon  no- 
tice to  the  parties  interested,  but  the  notice  may  be  waived. 
Id. 

3.  The  allowance  of  a  writ  of  mandamus  to  compel  a  county 
board  to  include  relator's  claim  in  its  estimates  of  taxes  is 
not  necessarily  an  adjudication  that  a  definite  sum  is  duo 
from  the  county  to  relator.   Id. 

County  Attorney.    See  Indictment  and  Information,  ] 

County  Board.    See  Counties. 

County  Clerk.    See  Mandamus,  2. 

County  Court.    See  Justice  of  the  Peace. 

County  Judg^    See  Bill  of  Exceptions,  1. 

Courts.    See  Attachment,  9.    Jury,  5. 

Courts  of  general  jurisdiction  possess  inherent  power  to  make 
and  enforce  needful  rules  for  the  transaction  of  business. 
Andres  v,  Kridler 535 

Creditors'  Bill.    See  Homestead,  2,  4. 

Criminal  Law.    See  Contempt.    Inst^iuctions,  11-13.    Intoxicat- 
ing Liquors.    Physicians  and  Surgeons,  2. 
Accessories. 

1.  One  charged  as  a  principal  only  cannot  be  convicted  as  an 
accessory,  and  one  charged  as  an  accessory  before  the  ftict 
cannot  be  convicted  as  principal.    Casey  v.  State 403 

2.  Sec.  1,  Criminal  Code,  providing  for  the  punishment  of  one 
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who  aids,  abets,  or  procures  any  other  person  to  commit  a 
felony,  does  not  apply  to  one  who,  being  present  at  the  com- 
mission of  a  crime,  aids  or  assists  therein.   Id, 
Alibi. 

3.  Where  the  Jury,  from  a  consideration  of  all  the  evidence,  en- 
tertains a  reasonable  doubt  of  the  presence  of  defendant  at 
the  commission  of  the  crime  charged,  he  is  entitled  to  an 
acquittal.     Id 404 

4.  An  alibi  is  a  legitimate  defense  to  a  criminal  charge  and 
should  not  be  disparaged  by  the  court.   Id, 

5.  It  is  error  to  instruct  that  the  accused  in  a  criminal  prosecu- 
tion is  required  to  **proTe"  an  alibi.   Id. 

Rebuttal, 

6.  Evidence  contradictory  of  the  statements  of  a  prosecuting 
witness  may  be  met  by  statements  in  rebuttal,  though  the 
names  of  the  witnesses  giving  the  rebutting  testimony  are 
not  indorsed  on  the  information.    Eager  v,  State 440 

Sentence, 

7.  A  sentence  should  not  be  reduced  in  an  error  proceeding,  be- 
cause of  apparent  undue  severity.    Barney  v.  State 615 

Preliminary  Examination, 

8.  Where  the  charge  in  the  complaint  is  substantially  the  same 
as  that  in  the  information,  a  plea  of  want  of  preliminary  ex- 
amination, or  of  variance,  is  unavailing.  Hockenberyer  v. 
State    707 

Infonnation.    Witnesses, 

9.  It  is  within  the  discretion  of  the  trial  Jud0B  to  permit  the 
names  of  additional  witnesses  to  be  Indorsed  by  the  county 
attorney  on  the  information  after  it  is  filed,  and  before  trial. 
Fayer  r.  State 439 

10.  It  will  not  be  presumed  that  accused  was  prejudiced  by  the 
indorsement  on  the  information  of  words  aptly  summarizing 
the  facts  stated  within,  where  the  iiukmement  was  not 
called  to  the  attention  of  the  trial  eourt.   Id 440 

11.  Permitting  names  of  witnesses  to  be  indorsed  on  the  infor- 
mation more  than  twenty-four  hours  after  their  discovery, 
contrary  to  a  rule  of  court,  held  not  ground  for  reversing  a 
Judgment  of  conviction,  where  accused  was  not  prejudiced. 
Barney  v.  State 515 

12.  Prejudice  will  not  be  presumed  from  the  indorsement  of 
names  of  witnesses  on  the  information  after  It  has  been  filed, 
where  accused  failed  to  move  for  postponement  of  the  trial. 
Id. 

CoBtom  and  XTsage. 

Held,  Under  the  evidence,  that  no  custom  was  established  mm  to 
indorsement  of  notes.    Graves  v,  Norfolk  Xat,  Bank 437 

Damages.    See  Cabriers,  1,  2.    Eminent  Domain.    HiOHWAVa,  In 
Husband  and  Wife,  5.    Interest,  2.    Master  and  asAV- 

63 
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ANT,  7.  Municipal  Corporations,  13.  Physicians  and 
Surgeons,  1.  Pledges,  2.  Replevin,  4.  Sales,  1.  Sub- 
face  Water.    Trover  and  Conversion,  2,  4,  5. 

1.  In  an  action  against  a  street  railway  company  by  one  whose 
husband  was  fatally  injured  in  attempting  to  alight  from  a 
street  car,  the  evidence  was  held  sufficient  to  sustain  a  ver- 
dict for  plaintiCr.  Omaha  d  Council  Bluffs  R.  d  Bridye  Co,  v. 
Lerinston 17 

2.  Stipulation  in  a  contract  to  convey  realty  held  not  a  penalty, 
but  a  provision  for  payment  of  liquidated  damages  upon  de- 
fault of  promisor.    Lorius  v,  Abbott 214 

3.  In  an  action  against  a  city,  a  verdict  in  favor  of  plaintift  for 
|2,850  for  the  death  of  a  boy  ten  years  old,  who  was  drowned 
in  a  pond  in  a  street,  held  not  excessive.  City  of  Omaha  o. 
Richards   245 

4.  Under  evidence  discussed,  defendant  held  liable  for  damages 
for  misusing  plaintiff's  horses.     Purnell  v.  Minor 555 

5.  Judgment  for  defendant  affirmed  as  being  sustained  by  the 
evidence  in  a  suit  against  a  city  to  recover  damages  result- 
ing from  grading  a  street.    Denise  v.  City  of  Omaha 751 

Death  by  Wrongful  Act.    See  Damages,  1. 

Deceit.    See  Insurance,  16. 

Dedication. 

1.  Acts  relied  on  to  prove  that  one  dedicated  land  to  the 
public  must  be  such  as  to  manifest  his  intention  to  dedicate 
it,  and  the  acts  of  the  public  must  show  an  acceptance.    City 

of  Omaha  v.  Haicv^r ^ 1 

2.  Acts  of  the  owner  amounting  to  a  dedication  of  his  land  to 
the  public  must  be  such  as  to  indicate  his  abandonment  of 
the  property  to  the  use  of  the  public.   Id. 

3.  Certain  acts  of  one  owning  land  which  abutted  on  a  street, 
Ar/r^  insufficient  to  show  that  he  dedicated  the  land  as  a  part 
of  the  street.    Id. 

Deeds.    See  Acknowledgment.    Homestead.    Mortgages,  9.    Ven- 
dor and  Vendee,  1.    Voluntary  Assignments. 

1.  Evidence  held  sufficient  to  sustain  a  finding  that  a  deed  was 
genuine  and  not  a  forgery.    Thams  v.  Sharp 237 

2.  A  deed  executed  and  acknowledged  in  Kansas,  conveying 
land  in  Nebraska,  may  be  recorded  in  the  latter  state, 
though  not  witnessed.     Schields  v.  Horbach 262 

3.  A  deed  absolute  in  form,  though  in  fact  a  mortgage,  vests 
the  legal  title  in  the  grantee.    First  Nat.  Bank  of  Plaitsmouth 

'•*  k  Tighe 299 

4.  A  reconveyance  is  necessary  in  order  to  reinvest  title  in  one 
'  '  who  executed  an  absolute  deed  as  security  for  a  debt.   Id. 
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6.  A  deed  executed  within  the  state  and  conveying  realty  situ- 
ate therein  must  be  witnessed.    Schields  v,  Horbach 262 

Dorsep  v,  Conrad 443 

6.  A  deed  to  Nebraska  land  executed  in  Iowa,  and  there  ac- 
knowledged before  a  notary  public  who  attached  his  official 
seal,  is  presumed  to  have  been  executed  and  acknowledged 
in  conformity  with  the  laws  of  Iowa,  and  may  be  recorded, 
or  read  in  evidence,  in  Nebraska  without  further  proof  of 
execution,  though  it  was  not  witnessed.    Doraey  v,  Conrad, . .  443 

Default.    See  Judgments,  10. 

Beflciency  Judgments.    See  Judgments,  8. 

Delegation  of  Trust.    See  Fraudulent  Conveyances,  6. 

Demand.    See  Mandamus,  8. 

Depositions. 

1.  Under  sec.  378  of  the  Code,  notice  to  take  depositions  must 
be  served  upon  the  adverse  party,  his  agent,  or  attorney  of 
record,  or  left  at  his  usual  place  of  residence.    Atchison,  T. 

d  8.  F,  R,  Co.  V,  Meek 295 

2.  Service  of  notice  to  take  depositions,  upon  a  station  agent, 
held,  not  notice  to  the  railroad  company.   Id, 

3.  The  deposition  of  "G.  A.  Hollem"  cannot  be  taken  under  a 
notice  specifying  "Gus  Hahn"  or  "Gus  Hanlin"  as  the  name 

of  the  witness.    Miller  t?.  Frey 472 

Description.    See  Taxation. 

Disaffirmance.    See  Pbincipal  and  Agent,  5,  6,  7. 

Divorce. 

1.  Definition  of  alimony.    Greene  v,  Greene 546 

2.  A  husband  cannot  recover  alimony  to  be  paid  out  of  the 
wife's  separate  estate.   Id. 

3.  A  wife  may  prosecute  an  action  for  divorce  in  her  own  name 
without  a  next  friend.   Id. 

4.  The  right  of  a  husband  to  receive  property,  the  title  to  which 
is  in  the  wife,  cannot  be  predicated  upon  his  claim  for  ali- 
mony and  maintenance,  but  must  be  derived  from  such  equi- 
ties as  accrued  in  his  favor  from  the  manner  of  the  original 
purchase,  the  subsequent  improvement  thereof,  his  partici- 
pation therein,  and  contributions  thereto.   Id. 

Documents.    See  Evidence,  8-15.    Review,  23. 

Drainage.    See  Subface  Water. 

Drovers.    See  Cabbiebs,  1,  2. 

Duress. 

Evidence  held  insufficient  to  show  that  the  satisfaction  of  a 
Judgment  was  procured  by  duress.    Boatright  v.  Enetoold 254 
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1.  Plaintiff  must  show  a  legal  estate  to  the  premises  for  which 

he  sues.    Lantry  r.  Wolff 874 

2.  The  evidence  of  plaintiff's  legal  estate  need  not  be  a  perfect 
legal  paper  title.   Id, 

3.  Plaintiff  is  not  required  to  prove  title  as  against  the  world, 
proof  of  title  good  as  against  defendant  being  sufficient.   Id. 

Election  of  Bemedies.    See  Vendor  and  Vendee,  7. 

Embezzlement.    See  Indictment  and  Information,  2,  3. 

Where  one  who  was  county  treasurer  and  also  secretary  of  a 
board  of  education  was  tried  for  having,  as  such  secretary, 
embezzled  |1,000  of  school  funds,  his  defense  being  that,  as 
secretary,  he  receipted  to  himself  as  county  treasurer  for 
13,000.  though  the  actual  amount  was  only  |2,000,  which  sum 
he  turned  over  to  the  proper  officer,  it  was  held  error  to  refuse 
to  instruct  that  the  receipts  for  |3,000  were  only  prima  facie 
evidence  of  such  payment,  and  that  the  receipts  might  be 
explained  and  the  truth  shown.    Hockenberger  v.  Slate 707 

Eminent  Domain. 

1.  Such  contingencies  as  frightening  horses  and  injury  to 
persons  and  property  by  passing  trains  are  proper  subjects 
of  inquiry  in  determining  to  what  extent  the  value  of  the 
property  has  been  impaired  by  the  construction  and  opera- 
tion of  a  railroad,  but  shoulcf  not  be  considered  as  distinct 
elements  of  damage.    Chicago,  B.  d  Q.  R.  Co.  v.  Shafer 25 

2.  A  county  board  is  not  a  proper  party  defendant  in  an  action 
by  a  land  owner  to  enjoin  the  opening  of  a  highway  across 

his  premises.    Hodges  v.  Board  of  SuperviJiors 666 

3.  The  rule  that  private  property  cannot  be  taken  or  damaged 
for  public  use  without  compensation  applies  to  counties  and 
municipalities  exercising  the  right  of  eminent  domain.   Id, 

4.  A  land  owner  may  maintain  injunction  to  prevent  the  open- 
ing of  a  public  road  across  his  premises,  where  resultinsr 
damages  have  not  been  ascertained  and  no  provision  has 
been  made  for  payment  thereof.   Id. 

Equity.    See  Vendor  and  Vendee,  4. 

As  a  general  rule,  a  court  of  equity  will  not  interpose  an  objec- 
tion to  its  own  jurisdiction  on  the  ground  that  the  plaintiff 
has  an  adequate  remedy  at  law,  but  will  retain  the  cause  and 
award  the  relief  to  which  the  parties  would  have  been  enti- 
tled in  a  court  of  law.    Taylor  v.  Ainsicorth 696 

Error.    See  Review. 

Estoppel.    See  Attachment,  10,  11.    Corporations,  2,  3,  9.    Exe- 
cutions, 4.    Schools  and  School  Districts,  2. 
Failure  of  a  city  to  levy  taxes  during  three  years  after  a  plat 
was  vacated  held  not  to  estop  the  city  from  making  a  subse- 
quent levy.    Kershaw  r.  Jansen 467 
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Evidence.  See  Alteration  op  Instruments,  2.  Banks  and  Bank- 
ing, 1.  Corporations,  5.  Criminal  Law,  6.  Dedica- 
tion. Deeds,  6.  Embezzlement.  Executors  and  Admin- 
istrators, 13,  14.  Fraudulent  Conveyances,  2,  4,  9. 
Husband  and  Wife,  5.  Insurance,  1.  Landlord  and 
Tenant,  2.  Malicious  Prosecution,  2,  3.  Master  and 
Servant,  7.  Municipal  Corporations,  11.  New  Trial, 
2.  Paupers,  5.  Principal  and  Agent,  9.  Railroad 
Companies,  3.  Res  Judicata,  2.  Review,  23,  28-35.  Sur- 
face Water.    Trover  and  Conversion,  3.    Witnesses,  4. 

1.  AdmiBslbility  of  evidence  relating  to  measure  of  damages 
for  failure  of  a  seller  of  personalty  to  make  delivery  accord- 
ing to  the  contract  of  sale.    Graham  r.  Frazier 96 

2.  Where  the  name  of  a  newspaper  indicates  that  it  is  a  daily, 
it  will  not  be  presumed  to  be  a  weekly  publication.     Union 

P.  R,  Co.  V.  Montgomery 429 

Expert  Evidenee, 

3.  Error  in  admitting  evidence  of  a  witness  without  a  proper 
foundation  may  be  cured,  where  a  sufficient  foundation  is 
laid  by  means  of  cross-examination.    Chicago,  B.  d  Q.  K,  Co. 

V.  Shafer  26 

4.  One  who  has  owned  and  resided  upon  realty  for  twenty 
years,  and  who  is  acquainted  from  hearsay  with  the  recent 
sales  of  land  in  the  vicinity  and  with  the  prices  paid,  is  com- 
petent to  testify  to  the  value  of  his  own  land.    Id. 

6.  Inclination  to  encourage  efforts  to  eliminate  testimony  of 
alleged  experts  from  the  consideration  of  Juries.  Johnson 
V.  \V\rth 116 

Parol  Evidence.    Contracts. 

6.  In  a  suit  for  wages,  where  there  is  a  conflict  as  to  the 
amount  agreed  upon,  evidence  of  value,  at  the  time  of  the 
contract,  is  competent.     Spurck  v.  Dean 66 

7.  Where  notes  are  unambiguous,  it  cannot  be  shown  by  ex- 
trinsic evidence  that  their  purport  is  different  from  that 
denoted  by  the  language  used.    Xebraska  Nat.  Bank  of  York 

V.  Ferguson   .,..» 112 

Documents.    Pecords. 

8.  Parol  evidence  is  not  admissible  to  prove  the  contents  of  a 
written  document  until  its  absence  is  accounted  for.  Demp- 
ster MiU  Mfg.  Co.  v.  First  yat.  Bank  of  Holdrege 321 

9.  An  instrument  showing  upon  ^its  face  a  material  alteration 
may  be  admitted  in  evidence,  the  parties  being  permitted  to 
make  such  explanation  of  the  alteration  as  they  may  choose. 
Dorseg  r.  Conrad 443 

10.  An  exhibit  may  be  excluded  where  the  proper  foundation  for 

its  admission  has  not  been  laid.    Aultman  r.  Martin 108 

11.  A  letter  written  by  plaintiff,  which  showed  his  claim  to  be 
less  than  that  sued  for,  was  erroneously  excluded.    Id. 
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Evidence — concluded. 

12.  The  constitutional  and  statutory  provisions  excluding  from 
the  Jurisdiction  of  Justices  of  the  peace  cases  involving  title 
to,  and  boundaries  of,  land,  do  not  render  inadmissible,  in 
actions  within  their  Jurisdiction,  deeds,  contracts,  and  other 
evidences  of  title.    Lorius  v,  Abbott 214 

13.  A  certified  transcript  of  the  record  of  a  deed  may  be  read  In 
evidence  when  the  original  is  lost  or  not  within  the  control 

of  the  party  offering  the  proof.    Thams  v.  Sharp 237 

14.  A  deed  executed  and  acknowledged  in  Kansas,  conveying 
land  in  Nebraska,  held  admissible  in  evidence,  though  not 
witnessed.     Schields  v.  Horbach 262 

15.  Where  a  certificate  of  the  city  clerk  showed  that  an  ordi- 
nance was  not  published  for  the  statutory  time,  the  ordi- 
nance was  hrld  inadmissible.    Union  P.  R,  Co.  v.  Montgomery,  429 

Exceptions.     See  Bill  of  Exceptions.     Instructions,  5-7.     Re- 
view, 66. 

Executions.     See  Chattel  Mobtoaqes,  5.     Judgments,  9.     Re- 
view, 58. 

1.  Objections  that  the  property  is  appraised  too  high,  or  too 
low.  should  be  made  and  filed,  with  a  motion  to  vacate  the 

appraisement,  before  sale.    Overall  v.  Methane 64 

Crehjhton  University  v,  ^fuh'ihiU 577 

2.  Appraisers  act  Judicially,  and  the  parties,  including  the  pur- 
chaser, are,  in  collateral  proceedings,  bound  by  the  appraise- 
ment.   Nye  V.  Fahrenholz 276 

3.  A  purchaser  at  a  Judicial  sale  is  charged  with  notice  of  the 
proceedings  leading  to  the  sale,  including  the  appraisement. 
Id. 

4.  Where  the  amount  of  a  Junior  lien  was,  in  foreclosing  a 
superior  lien,  deducted  by  the  appraisers  from  the  value  of 
the  property,  a  purchaser  at  the  Judicial  sale,  who  bid  only 
two-thirds  of  the  value  as  thus  erroneously  appraised,  can- 
not be  heard  to  say  in  a  subsequent  suit  to  foreclose  the 
Junior  lien,  that  it  was  inferior  to  the  lien  under  which  he 
bought  the  land,  the  junior  lienor  not  having  been  a  party 
to  the  former  suit.   Id. 

6.  Where  a  Judgment  defendant  is  not  in  possession  of  realty, 
his  equitable  interest  therein  cannot  be  sold  under  execu- 
tion Ia3ued  upon  the  Judgment.  First  Nat.  Bank  of  Platts- 
month  V.  Tighe. 299 

6.  Unless  otherwise  ordered,  it  is  the  duty  of  the  sherifl!  to 
pay  the  proceeds  of  sale,  upon  confirmation,  directly  to  the 
persons  entitled  thereto  under  the  decree  of  foreclosure. 
Fire  As8*n  of  Philadelphia  i\  Ruby 584 

7.  Where  there  has  been  fraud,  unfairness.  Irregularity,  or  dis- 
regard of  statute  in  making  a  Judicial  sale,  the  district  court 
may  set  it  aside.    Roberta  v.  Robinson 718 
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8.  Where  a  judicial  sale  has  been  fairly  conducted  according  to 
law,  the  sale  duly  reported,  and  no  ohjections  to  confirmation 
filed,  the  court  has  not  discretion  to  arbitrarily  set  it  aside. 
Jd. 

Ezecutors  and  Administrators.    See  Witnesses,  4. 
Residence,    Appointment,    Petition, 

1,  Where  an  inhabitant  of  the  state  dies  Intestate,  letters  of 
administration  must  be  granted  in  the  county  of  which  he 
was  an  inhabitant  at  the  time  of  his  death.    Spencer  v,  Wolfe,      8 

2.  Where  an  intestate  resided  outside  of  the  state  at  the  time 
of  his  death,  an  administrator  may  be  appointed  within  the 
state,  in  any  county  in  which  any  of  his  estate  is  situate, 
and  the  administrator  first  appointed  is  entitled  to  the  en- 
tire estate  within  the  state,  as  against  administrators  subse- 
quently appointed  in  other  counties.  Id, 

8.  The  Judgment  of  a  county  court  appointing  an  administrator 
is  not  void  because  the  petition  therefor  does  not  allege  that 
the  intestate  was  a  resident  at  the  time  of  his  death.    Id, 

4.  It  is  not  necessary  in  a  petition  for  letters  of  administration 
to  set  out  the  description  of  either  the  realty  or  personalty. 

Id 9 

5.  A  petition  for  the  appointment  of  an  administrator  must  al- 
lege necessary  facts  to  confer  Jurisdiction  on  the  county 
court,  and  if  it  fails  to  do  so  the  appointment  will  be  void. 
Id. 

6.  In  a  petition  by  a  creditor  to  be  appointed  administrator, 
allegations  that  intestate  died  seized  of  realty  and  personalty 
in  the  county,  that  the  realty  was  worth  |5,600,  and  that  the 
personalty  was  estimated  to  be  worth  several  hundred  dol- 
lars, were  held  sufilcient.    Id. 

7.  The  county  court  is  not  obliged  to  appoint  as  administrator 
one  who  is  unsuitable  or  incompetent.   Id, 

8.  By  appearing  in  a  proceeding  for  the  appointment  of  an  ad- 
ministrator, the  widow  and  the  heirs  who  were  not  minors 
waived  statutory  notice.    Id. 

9.  A  county  court  is  not  required  to  appoint  the  widow  or  next 
of  kin  of  an  intestate  administrator  of  the  estate.   Id, 

Accounting.    Settlement. 

10.  The  law  will  neither  sanction  nor  condone  an  administrator's' 
abuse  of  trust  out  of  which  his  claim  against  the  estate 
arises.    Bachelor  v.  Schmela 40 

11.  A  final  settlement  pursuant  to  notice  to  persons  interested  in 
the  estate  is  in  the  nature  of  a  Judgment  and  is  conclusive 
until  set  aside  on  review  or  impeached  for  fraud.   Id. 

12.  An  interlocutory  ex  parte  accounting  is  only  prima  fade  cor- 
rect and  is,  therefore,  subject  to  re-examination  so  long  as 
the  administrator's  final  account  remains  unsettled.   Id 87 
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Executors  and  Administrators — concluded, 

13.  When  an  administrator  presents  in  support  of  his  final  ac- 
count receipts  of  a  distributee,  the  latter  may  show  that 
they  were  procured  by  fraud.    Weatover  r.  Carman 897 

14.  In  the  final  accounting,  beneficiaries  of  the  estate  are  not 
bound  by  the  terms  of  receipts  presented  by  the  adminis- 
trator, but  may  deny  that  payments  were  made  as  shown  by 
the  receipts.   Id, 

15.  An  administrator  who  mingled  the  funds  of  the  estate  with 
his  own  and  used  them  for  his  own  benefit  is  chargeable  with 
interest.   Id. 

16.  An  administrator  who  mingled  the  funds  of  the  estate  with 
those  of  strangers  is  chargeable  with  interest,  though  he  did 
not  derive  individual  benefit  from  the  transaction.   Id. 

17.  Evidence  held  sufiicient  to  sustain  the  action  of  the  trial 
court  in  disallowing  certain  items  in  the  account  of  an  ad- 
ministrator and  in  charging  him  with  interest  on  the  funds 

in  his  hands.   Id 398 

'  Actions. 

18.  The  right  of  a  foreign  administrator  to  bring  suit  is  recog- 
nized by  sec.  337,  ch.  23,  Comp.  Stats.    Cox  v.  Yeazel 343 

19.  Generally,  an  action  to  recover  a  debt  payable  to  one  who 
died  intestate,  must  be  brought  by  the  administrator  of  the 
estate.   Id. 

20.  An  action  to  recover  a  debt  payable  to  one  who  died  intestate 
cannot  be  maintained  by  the  heirs  at  law  unless  it  is  shown 
that  there  were  no  demands  against  the  ancestor  and  that 
there  has  been  no  administration,  or  that  the  administra- 
tion has  been  closed.   Id. 

Expert  Evidence.    See  Evidence,  3-5. 

Factors  and  Brokers.    See  Bailment,  5,  6. 

False  Bepresentations.    See  Insurance,  9,  10,  13,  16.    Vendor  Aia> 
Vendee,  7. 

Fees.    See  Mandamus,  2.    Sheriffs  and  CoNgXA-BLES. 

Findings.    See  Replevin,  8.    Trial,  13. 

Fines.    See  Associations,  3. 

Fishways.    See  Mills  and  Mill-Dams. 

Forcible.  Entry  and  Detainer. 

Under  a  three-year  lease  requiring  lessee  to  execute  a  mort- 
gage on  the  crop  each  year  to  secure  the  rent  and  provid- 
ing for  termination  of  the  lease  in  case  of  his  failure  to  com- 
ply with  any  of  its  terms,  the  refusal  to  give  such  mortgage 
held  not  to  justify  the  lessee  in  bringing  an  action  of  forcible 
entry  and  detainer,  there  being  no  default  in  payment  of 
rent.    Stevenson  v.  Brodahl 703 

Foreclosure.    See  Building  and  Loan  Associations,  2.    Mortgages. 
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Foreign  Corporations.    See  Corporationb,  10. 

Forfeiture.    See  Contracts,  2. 

Forgery. 

Evidence  Tield  sufficient  to  show  that  the  signature  to  a  deed 
was  genuine.    Thams  v.  Sharp 237 

Fraud.    See  Contracts,  5,  6.    Limitation  of  Actions,  2.    Statute 
OF  Frauds.    Vendor  and  Vendee,  7. 
Fraud  is  never  presumed,  but  must  be  clearly  proved  in  order 
to  entitle  a  party  to  relief  on  the  ground  that  it  has  been 
practiced  upon  him.    Davidson  v,  Crosby 63 

Fraudulent  Conveyances.     See  Chattel  Mortgages,  5-9.     Cor- 
porations, 8.    Homestead,  2.     Hvsband  and  Wife,  9. 

1.  Creditors,  merely  as  such,  have  no  lien  on  the  property  of 
the  insolvent  debtor,  which  prevents  him  from  making  a 
bona  fide  sale.     Critea  v.  Hart 53 

2.  That  a  firm  is  heavily  indebted,  that  it  sells  a  large  portion 
of  its  property  and  that  it  accepts  in  payment  the  purchaser's 
notes,  are  not  conclusive  evidence  of  fraud  in  the  transfer. 
Id. 

3.  The  question  of  fraud  as  affecting  the  rights  of  the  seller's 

creditors  is  for  the  jury.   Id 54 

Campbell  v.  Farmers  d  Merchants  Bank  of  Elk  Creek 143 

4.  Note  and  chattel  mortgage  attacked  as  a  fraud  upon  credit- 
ors of  the  maker,  held,  when  properly  identified,  admissible 

in  evidence.    Plummer  t?.  Green 316 

5.  A  chattel  mortgage  executed  by  a  guardian  to  a  trustee  for 
the  ward  to  secure  a  debt,  held,  not  fraudulent  as  to  other 
creditors  of  the  guardian,  though  the  latter  had  previously 
given  a  bond  to  the  proper  court.   Id. 

6.  Where  a  guardian  executed  a  chattel  mortgage  to  a  trustee 
to  secure  a  debt  due  the  ward,  it  was  held  that  other  credit- 
ors of  the  guardian,  who  converted  the  mortgaged  chattels, 
could  not  complain  of  the  guardian's  delegation  of  trust.   Id, 

7.  An  insolvent  debtor  may  pay  or  secure  one  creditor  to  the 
exclusion  of  others,  and  the  intention  to  defraud  cannot  be 
inferred  from  the  mere  fact  that  such  preference  was  given. 
Dempster  Mill  Mfg.  Co.  v.  First  Nat.  Bank  of  Holdrege 321 

8.  A  mortgage  securing  a  pre-existing  debt  should  not  be  de- 
clared void  merely  because  the  mortgagee  had  notice  that  the 
mortgagor  intended  to  defraud  creditors,  mortgagee  not  par- 
ticipating in  the  fraudulent  purpose.    Grosshans  v.  Gold 699 

9.  The  disproportion  between  the  value  of  mortgaged  chattels 
and  the  amount  secured  affords  no  basis  for  a  presumption 
of  law,  but  is  a  matter  of  evidence  to  be  accorded  such 
weight  as  in  the  light  of  surrounding  circumstances  it  is 
entitled  to  receive  in  the  determination  of  a  question  of  fact. 

Dayton  Spice-Mills  Co.  r.  Sloan 622 

Qedney  Pickle  Co.  v.  Sloan 638 
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10.  The  motive  of  a  judgment  debtor  in  having  his  homestead 
conveyed  to  his  wife  is  immaterial,  the  homestead  not  being 
susceptible  of  fraudulent  alienation.    Roberta  v.  Robinson. . ,..  717 

Qamishment.    See  Attachment. 

Gifts.    See  Husband  and  Wipe,  6,  8,  9. 

Guaranty. 

1.  Where  an  agent  took  purchase-money  notes  in  his  own  name 
and  indorsed  them  to  his  principal  without  recourse,  the  lat- 
ter, by  accepting  them  without  objection,  waived  the  agent's 
guaranty,  in  the  contract  of  agency,  for  payment  of  all  pur- 
chase-money notes.    Aultman  v.  Martin 107 

2.  Neglect  to  notify  guarantor  of  the  default  of  his  principal 
does  not  discharge  the  former,  unless  the  neglect  is  unrea- 
sonable in  view  of  all  the  circumstances  of  the  case.  Lin- 
inger  d  Metcalf  Co.  v.  Wheat 567 

3.  One  who  guarantied  that  a  party  would  faithfully  perform 
all  the  obligations  imposed  upon  the  latter  by  a  contract, 
held  not  entitled  to  notice  of  acceptance  of  the  guaranty,  as 
a  condition  precedent  to  guarantor's  liability.   Id, 

4.  A  consideration  sufficient  to  sustain  a  guaranty  of  the  faith- 
ful performance  of  the  undertakings  of  the  principal  exists 
when  the  party  for  whose  protection  the  guaranty  was  exe- 
cuted has  extended  credit  to  the  principal  on  the  faith  of 
such  guaranty.   Id. 

Guardian  and  Ward. 

A  guardian  may  execute  and  deliver  to  his  ward,  or  the  latter*s 
trustee,  a  note  and  mortgage  evidencing  an  indebtedness  of 
the  guardian  to  the  ward's  estate.    Plummer  v.  Gieeti 316 

Harmless  Error.    See  Review,  38-41. 

Highways.    See  Dedication.    Eminent  Domain,  2-4.    Res  Judi- 
cata, 1. 

1.  Section  lines  are  declared  by  statute  to  be  public  roads,  but 
they  cannot  be  opened  as  such,  nor  lands  appropriated  there- 
for, until  the  steps  provided  by  statute  have  been  taken  for 
opening  such  roads  and  for  ascertaining  the  damages.    Henry 

V.  Ward 392 

2.  The  act  of  1873  (Gen.  Stats.,  p.  959),  making  section  lines  in 
certain  counties  highways,  was  so  far  modified  by  the  act  of 
1879  (Session  Laws,  p.  120),  that  section  lines  not  used  as 
roads  for  five  years  before  the  passage  of  the  latter  act  can- 
not be  opened  as  such  without  complying  with  its  require- 
ments.  Id. 

Homestead. 

1.  Prior  to  the  enactment  of  the  homestead  law  of  1877,  the 
failure  of  the  wife  to  join  in  a  conveyance  of  the  homestead. 
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the  title  being  In  the  husband,  did  not  render  the  convey- 
ance void.    Schields  v,  HorlHioh 262 

2.  A  wife,  who  by  mesne  conveyance  from  her  husband  acquires 
property  exempt  as  the  homestead,  takes  the  title  unincum- 
bered by  judgments  against  the  husband,  though  the  purpose 
of  such  conveyance  may  have  been  to  defraud  his  creditors. 
Mnndt  v.  Hagedom 409 

3.  The  homestead  exemption  (Comp.  Stats.,  sec.  1,  ch.  36)  Is  de- 
termined not  from  the  value  of  the  fee-simple  title,  but  from 
the  value  of  the  claimant's  interest  in  the  premises.   Id, 

4.  Where  a  Judgment  debtor  and  his  wife  conveyed  their  home- 
stead to  a  person  for  the  purpose  of  having  it  transferred  to 
the  wife,  the  grantee  held  the  title  only  in  trust  for  her, 
and,  in  accepting  a  deed  from  the  trustee,  she  did  not  take 
the  property  burdened  with  the  Judgment,  though  it  was  also 
entered  against  the  person  who  was  trustee.  Roberts  v.  Rob- 
inson 717 

Husband  and  Wife.    See  Divorce. 

1.  A  husband  whose  wife  was  injured  and  rendered  helpless 
through  the  negligence  of  another,  may  recover  from  the 
latter  the  expenses  necessarily  paid  for  the  performance  of 
the  wife's  household  duties.    Riley  v,  Lidtke 139 

2.  The  services  due  to  a  husband  from  his  wife  are  such  as 
reasonably  devolve  upon  her  by  reason  of  the  marriage  rela- 
tion.  Id. 

3.  The  performance  by  a  wife  of  laundry  work  and  sewing  for 
persons  other  than  her  family  are  not  duties  devolving  upon 
her  by  reason  of  the  marriage  relation.    Id. 

4.  Earnings  acquired  by  the  wife  as  a  laundress  and  seamstress 
for  persons  other  than  her  family  do  not  belong  to  the 
husband,  but  are  the  separate  property  of  the  wife.   Id 140 

5.  In  a  suit  by  the  husband  for  loss  of  services  of  his  wife, 
earnings  acquired  by  her  as  laundress  and  seamstress  for 
persons  other  than  her  family  should  not  be  considered  in 
estimating  plaintiff's  damages.   Id. 

6.  A  gift  of  chattels  from  husband  to  wife  during  coverture  was 
ineffective  at  common  law.    Dayton  i:ii)ice-MiHi<  Vo.  v.  S!oan. .  622 

7.  The  common  law  in  respect  to  the  rights  of  husband  and 
wife  is  in  force  except  so  far  as  it  has  been  modified  by  stat- 
ute.   Id 623 

8.  The  married  woman's  act  does  not  abrogate  the  equitable 
rule  upholding  gifts  made  by  a  husband  to  his  wife  during 
his  solvency.    Id. 

9.  A  husband  may  give  his  wife  a  deed  or  mortgage  to  secure 
a  pre-existing  debt  due  her,  and  such  a  conveyance  is  not 
fraudulent  as  to  his  other  creditors,  if  taken  in  good  faith 
without  any  fraudulent  purpose.   Id. 

Gedney  Pickle  Co.  r.  t^Ioati 638 
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Improvements.  See  Laivblord  and  Tenant,  2.  Mechanics'  Liens, 
4.    MoRTOAOEB,  2.    Municipal  Corporations,  11. 

Indictment  and  Information.  See  Criminal  Law.  9-12.  Intoxi- 
cating Liquors,  2,  3.    Physicians  and  Surgeons,  2. 

1.  It  is  within  the  discretion  of  the  trial  judge  to  permit  the 
names  of  additional  witnesses  to  be  indorsed  by  the  county 
attorney  on  the  information  after  it  is  filed,  and  before  trial. 

Fager  v,  State 439 

Barney  v.  State 515 

2.  An  information  for  embezzlement  which  described  defendant 
as  "secretary  of  the  board  of  education"  held  not  at  variance 
with  a  complaint  describing  him  as  "secretary  of  the  school 
board."   Hockenberger  v.  State 701 

8.  An  Information  charging  that  accused  embezzled  certain 
money  belonging  to  "the  school  district  of  the  city  of  Grand 
Island,  of  the  county  of  Hall,  in  the  state  of  Nebraska,"  held 
not  at  variance  with  a  complaint  charging  him  with  having 
embezzled  money  of  "the  school  district  of  the  city  of  Grand 
Island,  Hall  county,  Nebraska."   Id, 

Information.    See  Indictment  and  Information. 

Injunction.    See  Associations,  8.    Eminent  Domain,  2,  4. 

1.  Injunction  Is  not  the  appropriate  remedy  to  test  the  legal 
existence  of  a  municipal  corporation.  Onborn  v.  TiUaife  of 
Oakland  340 

2.  In  a  suit  to  restrain  county  commissioners  from  removing 
plalntlfP's  fences  from  land  alleged  by  them  to  be  a  highway, 
the  burden  Is  on  them  to  establish  the  existence  of  the  high- 
way, where  its  existence  Is  denied  by  plaintiff.  Henry  v. 
lYard    392 

3.  A  court  of  equity  will  not  at  the  suit  of  a  private  Individual 
enjoin  the  county  clerk,  treasurer,  and  county  judge  from 
appointing  county  commissioners  under  sec.  68,  art.  4.  ch.  18, 
Comp.  Stats.,  the  remedy  being  complete  at  law,  by  quo  icar- 
ranto  against  the  appointees.    Fort  v.  Thompson 772 

Insanity.     See  Wills,  3. 

Insolvency.  See  Banks  and  Banking,  4-7.  Fraudulent  Convet- 
ax(  E8,  7.  Set-Off  and  Counter-Claim.  Voluntary  As- 
signments. 

1.  The  property  of  an  Insolvent  is  not  a  trust  fund  in  the  debt- 
or's hand  for  the  benefit  of  creditors.    C rites  v.  Hart 53 

2.  A  falling  partnership  may  prefer  part  of  Its  creditors  to  the 
exclusion  of  others,  the  question  of  fraudulent  intent  being 
for  the  jury.  Campbell  i\  Farmei's  d  Merehants  Hank  of  Elk 
Creek   144 
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Instructions.  See  Criminal  Law,  4,  5.  Embezzlement.  Mabteb 
AND  Servant,  4.  Railroad  Companies,  3-5.  Review, 
7,  8,  66. 

1.  Where  an  instruction  as  a  whole  states  the  law  correctly  as 
applied  to  the  evidence.  It  is  not  erroneous,  though  a  portion 
taken  separately  may  not  have  been  accurate.  Omaha  & 
Council  Bluffs  R.  d  Bridge  Co,  t\  Levimton 17 

2.  The  court's  neglect  to  file  with  the  clerk  the  instructions 
giveD,  to  be  available  as  ground  of  reversal,  must  be  attacked 
in  the  motion  for  a  new  trial.  Chicago,  B.  d  Q.  R.  Co.  if. 
Chafer   25 

3.  In  an  action  by  an  agent  for  services  and  expenses,  the  in- 
structions were  held  to  be  without  error.    Aultman  r.  Martin . ,  105 

4.  A  party  cannot  complain  of  an  instruction  in  harmony  with 
one  requested  by  him.    City  of  Omaha  v.  Richards 245 

5.  An  exception  to  the  "giving  of  instructions  3,  4,  5,  6,  7,  8, 
and  9,  contained  in  the  general  charge  of  the  court,  and  to 
the  giving  of  each  of  said  instructions,"  is  a  separate  and 
specific  exception  to  each  of  said  paragraphs,  and  is,  there- 
fore, sufficient.    Id 244 

6.  An  exception  to  instructions  en  masse  is  unavailing  unless 
each  paragraph  is  erroneous.     Union  P.  R.  Co.  v.  Montgomery,  480 

7.  A  ruling  which  modifies  an  instruction  requested  will  not  be 
reviewed  in  absence  of  an  exception  to  the  modification. 
Denise  v.  City  of  Omaha 750 

8.  Objections  to  instructions,  to  be  available  on  review,  must 
be  specifically  pointed  out  in  a  motion  for  a  new  trial,   id. 

9.  In  charging  a  jury  the  repetition  of  a  proposition  in  proper 
connection  with  different  facts  held  not  ground  for  reversal. 
Id. 

10.  In  determining  whether  a  particular  instruction  is  errone- 
ous it  should  be  read  and  construed  with  others  given  on  the 
same  branch  of  the  case.   Fremont,  E.  d  M.  V.  R.  Co.  v.  Root. .  901 

Criminal  Law. 

11.  In  a  criminal  case  it  is  not  erroneous  to  direct  the  jury  that 
its  oath  imposes  upon  it  no  obligation  to  doubt,  where  no 
doubt  would  have  existed  if  no  oath  had  been  administered. 
Barney  v.  State 515 

12.  Where  the  evidence  fails  to  show  an  olfense  of  a  less  degree 
than  that  charged,  the  failure  to  give  an  instruction  defining 
the  lesser  ofTense  is  not  prejudicial  error.    Fager  v.  State. . . .  440 

13.  It  is  error  for  a  court,  in  a  criminal  case,  to  single  out  a 
particular  witness  for  the  defense  and  give  to  the  jury  a 
cautionary  instruction  which  applies  to  his  testimony  the 
rule,  **Falsus  in  uno,  falsus  in  omnibus."    Argabright  v.  State,  760 

Insurance.    See  Compromise  and  Settlement. 
Rights  of  Mortgagee. 
1.  A  representation  by  two  persons  that  they  owned  the  prop- 
erty, when  it  belonged  to  a  corporation  whose  stock  they 
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Insurance— con  tinued. 

owned,  held  not  to  avoid  the  right  of  a  mortgagee  to  in- 
surance under  a  mortgage  clause  attached  to  the  policy,  he 
having  no  knowledge  of  the  misrepresentation;  and  in  such 
a  case  it  was  not  prejudicial  error  to  prevent  the  Insurer 
from  proving  the  insolvency  of  the  corporation.  North  Brit- 
ish  d  Mercantile  Ins,  Co,  v.  Bohn 572 

Value  of  Property, 
2.  In  a  suit  upon  an  insurance  policy  to  recover  the  value  of 
insured  realty  wholly  destroyed  hy  fire,  the  sum  for  which 
the  property  is  insured  is  conclusive  evidence  of  its  value. 
(Gomp.  Stats.,  sec.  43,  ch.  43.)    ^tna  Ins,  Go,  v,  Simmons 812 

Examination  of  Insured, 
8.  A  company  failing  to  demand  an  examination  of  insured 
within  a  reasonable  time  after  notice  of  the  fire,  and  fail- 
ing to  designate  a  time  and  place  for  his  examination  and 
the  officer  before  whom  it  shall  occur,  cannot  defend  an  ac- 
tion on  the  policy  on  the  ground  that  insured  refused  to 
submit  to  an  examination  required  by  the  terms  of  the  con- 
tract.  Id, 

4.  It  is  incumbent  upon  the  company  to  designate  a  person 
authorized  by  law  to  administer  oaths,  and  to  name  a  con- 
venient place  within  the  county  where  insured  can  be  ex- 
amined, when  the  company  relies  upon  the  refusal  of  in- 
sured to  submit  to  an  examination  as  a  defense  to  a  suit  on 
the  policy.   Id, 

Proofs  of  Loss, 

5.  Conduct  showing  that,  after  being  notified  of  a  fire,  the 
company's  adjuster  went  to  the  farm  of  insured  and  inquired 
into  the  loss  and  the  cause  of  fire,  that  insured  submitted  to 
the  adjuster  a  written  memorandum  of  the  property  de- 
stroyed and  of  its  value,  and  that  negotiations  resulted  in 
the  latter  offering  a  certain  sum  in  full  settlement,  held  to 
justify  the  jury  in  finding  that  the  company  had  refused  to 
pay  the  loss  and  that  it  had  waived  proofs  thereof.   Id, 

6.  By  defending  an  action  on  a  policy  on  the  ground  that  it  was 
never  in  force,  the  company  waives  proofs  of  loss.   Id, 

Arbitration, 

7.  By  denying  liability  on  the  ground  that  the  policy  was  for- 
feited by  reason  of  insured's  breach  of  warranty,  the  com- 
pany waives  the  right  to  insist  on  arbitration.   Id, 

Construction. 

8.  The  application  and  the  policy  should  be  construed  together. 

Id 81S 

Representations.    Warranties,    Review, 

9.  A  representation  is  the  assertion  by  the  insured  of  some 
fact,  but  the  validity  of  the  policy  does  not  depend  upon  the 
literal  truth  of  the  assertion.    Id. 
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10.  Statements  in  the  application  as  to  the  purchase  price  of  the ' 
land  upon  which  the  insured  buildings  were  situate  were 
held  representations  and  not  warranties.   Id, 

11.  Warranties  are  not  to  be  created  nor  extended  by  construc- 
tion.   Id 814 

12.  A  warranty  is  the  assertion  by  insured  of  some  fact  on  the 
literal  truth  of  which  the  validity  of  the  policy  depends^ 
without  regard  to  the  materiality  of  such  fact  or  the  motive 
which  prompted  the  assertion.   Id 813 

18.  Whether  an  assertion  made  by  the  insured  of  the  existence 
of  a  fact  is  a  warranty  or  a  representation  is  a  question  of 
law.    Id 814 

14.  Where  a  record  for  review  showed  that  personalty  was  in- 
sured for  11,150,  that  in  a  suit  upon  the  policy  the  jury  re- 
turned a  general  verdict  in  favor  of  plaintifF  for  |800.  and 
a  special  finding  fixing  the  value  of  the  property  at  |1,600, 
and  that  judgment  was  entered  on  the  general  verdict,  it  was 
held  that  the  inconsistency  between  the  general  and  special 
verdicts  was  not  one  of  which  the  insured  could  complain. 

Id 812 

15.  The  court  will  construe  a  statement  to  be  a  warranty  only 
when  it  clearly  appears  from  the  situation  of  the  parties, 
from  the  subject-matter,  and  from  the  language  employed, 
that  such  was  the  intention  of  the  contracting  parties.    /(/ . .  814 
Kettenhdch  v.  Omaha  Life  Ahh'h 842 

16.  In  an  action  on  a  policy,  where  the  company  relies  upon  the 
defense  that  the  representations  of  insured  in  the  application 
were  false,  it  is  Incumbent  upon  the  company  to  plead  and 
prove  that  the  statements  were  made  as  written  in  the  ap- 
plication; that  they  were  false  in  some  particular  material 
to  the  risk;  and  that  the  company  relied  and  acted  upon  the 

statements,   ^tna  Im.  Co.  v.  iSimmons 813 

Kettefibach  v,  Omaha  Life  Ass'n 843 

Settlement. 
I^.  Where  a  mutual  insurance  company  insured  a  mare  against 
accident,  entered  into  a  compromise  for  a  loss,  and  gave  in- 
sured its  note  for  a  sum  less  than  that  fixed  by  arbitrators, 
the  company  was  held  liable  for  the  amount  of  the  note 
regardless  of  whether  insurer  had  power  under  the  law  to 

accept  such  a  risk.   Farmers  Mutual  Ifi8.  Co,  v.  Mecse 861 

Applications,    Limitation  of  Actions. 

18.  Statements  contained  in  an  application  for  a  policy  of  insur- 
ance will  not  be  construed  as  warranties  unless  the  provis- 
ions of  the  application  and  policy  leave  no  room  for  any 
other  construction.   Kettenbach  v,  Omaha  Life  Ass'n 842 

19.  Time  cause  of  action  accrues  on  a  life  insurance  policy.   Id, 

20.  Held  that  the  one-year  limitation  fixed  by  a  life  insurance 
policy  for  bringing  suit  for  the  death  loss  did  not  begin  to 
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run  from  the  date  of  assured's  death  but  from  the  time  the 
right  of  action  accrued  on  the  policy.   Id. 
21.  Statements  and  answers  made  by  assured  in  an  application 
for  a  life  insurance  policy  held  not  warranties,  but  represen- 
tations.   Id 843 

Interest.  See  Building  and  Loan  Associations,  1.  Ezsoutobs 
AND  Administrators,  15,  16. 

1.  Under  ch.  44,  Comp.  Stats.,  interest  is  allowable  at  the  rate  of 
seven  per  cent  on  trust  funds  withheld  by  the  receiver  of  an 
insolvent  bank.    CainUil  Sat.  Bank  w.  Coldwater  Ik'at  Bank..  786 

Capital  Nat  Bank  v.  Genesee  Fruit  Co 793 

Capital  Nat.  Bank  v.  Cupples  Woodenware  Co 794 

Coldwater  Nat.  Bank  v,  Magoon 795 

Capital  Nat  Bank  r.  First  Nat  Bank  of  Cadiz 795 

2.  Where  Judgment  on  verdict  is  delayed  during  pendency  of 
motion  for  new  trial,  interest  may  be  allowed  on  the  amount 
of  the  verdict  from  its  date  to  date  of  Judgment.   Fremont, 

E.  d  M.  V\  R.  Co.  V.  Root j^ 901 

Intervention.    See  Parties.    Review,  51. 

Intoxicating  Liquors. 

1.  Under  sec.  11,  ch.  50,  Comp.  Stats.,  each  act  of  selling  or  of 
giving  away  any  of  the  liquors  therein  named,  without  a 
license,  is  a  misdemeanor  punishable  by  fine  or  imprison- 
ment.   Nichols  V.  State 777 

2.  Under  sec.  11,  ch.  50,  Comp.  Stats.,  several  distinct  oftenses 
may  be  charged  In  one  information  In  difTerent  counts.   Id. 

3.  Where  accused  is  found  guilty  under  each  of  several  counts 
of  an  information  which  charges  him  with  unlawful  sales  of 
liquors,  a  separate  sentence  should  be  imposed  for  each  con- 
viction.  Id, 

Journal  Entries.    See  Review,  67. 

Judg:ment8.  See  Appearance,  1.  Costs,  3.  Criminal  Law,  7. 
Duress.  Executors  and  Administrators,  3,  11.  Home- 
steads, 2.  Interest,  2.  Pleading,  4,  5.  Res  Judicata. 
Vendor  and  Vendee,  5. 

1.  Judgment  attacked  as  having  been  rendered  in  vacation, 
held  to  have  been  entered  during  the  term.    Minick  v.  Minick,    89 

2.  An  order  overruling  a  motion  to  dismiss  an  appeal  from  a 
county  board  to  the ,  district  court  and  a  finding  of  the 
amount  due  plaintiff,  do  not  constitute  a  final  judgment. 
Hall  County  v.  Smith 274 

3.  A  judgment  in  the  district  court  is  not  a  lien  upon  the  Judg- 
ment debtor's  equitable  interest  in  realty.   First  Nat  Bank 

of  Plattsmouth  v.  Tighe 299 

4.  A  court  may  correct  Its  record  so  as  to  disclose  what  oc- 
curred, though  the  term  at  which  Judgment  was  rendered 
has  expired.    Wachsmuth  v.  Orient  Ins.  Co 590 
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5.  Though  the  legal  title  to  land  is  in  defendant,  the  lien  of  a 
judgment  against  him  only  attaches  to  his  actual  interest. 
Roberts  v.  Robinson., 718 

6.  The  power  to  enter  judgments  nunc  pro  tunc  is  inherent  in 
courts  both  of  law  and  equity.    Van  Etten  i\  Test 725 

7.  Where  a  judgment  was  in  fact  rendered  but  not  journalized, 
the  court  may,  at  any  time  afterward  in  a  proper  proceeding 
and  upon  a  proper  showing,  direct  the  Judgment  to  be  en- 
tered nunc  pro  tunc.   Id, 

8.  In  a  collateral  attack  upon  a  deficiency  judgment  evidence 
merely  contradicting  satisfactory  proof  of  notice  of  the  mo- 
tion for  such  judgment  cannot  be  considered.  Gillilan  v. 
Murphy   779 

9.  In  a  proceeding  in  aid  of  execution  an  order  requiring  a  judg- 
ment defendant  to  appear  and  submit  to  an  examination  is 
a  final  order  from  which  he  may  appeal.  Clarke  v.  Nebraska 
Nat,  Bank 800 

10.  Where,  on  a  motion  timely  made  to  vacate  a  Judgment  ren- 
dered in  plaintiff's  absence,  it  appears  that  at  time  of  trial 
the  answer  was  amended  to  present  a  new  issue,  on  which 
a  finding  determining  the  case  in  defendant's  favor  was 
made,  and  plaintiff's  attorneys  were  at  time  of  entry  of 
judgment  engaged  in  trial  of  a  case  before  another  judge  in 
the  same  district,  and  had  by  oversight  failed  to  notice  that 
this  cause  was  bulletined  for  trial,  the  court  should  open  the 
Judgment  and  grant  plaintiff  leave  to  plead  to  amended 
answer.    Hermance  v,  Cunningham 897 

Judicial  Bales.    See  Executions. 

Jurisdiction.    See  Equity.    Pleading,  2.    Suhmonb.    Venue. 

Jury. 

1.  A  district  judge  may,  for  any  lawful  cause,  discharge  a  regu- 
lar panel  of  the  petit  jury  and  direct  the  sheriff  to  call  other 
jurors.    Barney  v,  State 615 

2.  The  fact  that  a  Jury  was  illegally  drawn  is  a  sufficient  cause 
for  discharging  it  from  service.   Id, 

8.  The  fact  that  nearly  all  jurors  upon  the  regular  panel  are 
disqualified  from  sitting  in  any  case  remaining  for  trial  Is  a 
sufficient  cause  for  discharging  the  panel.   Id, 

4.  Where  cause  for  a  special  venire  exists  under  sec.  466a,  Crim- 
inal Code,  the  court  may,  the  regular  panel  being  disqualified 
to  sit  in  cases  remaining  for  trial,  discharge  that  panel  and 
direct  a  new  Jury  to  be  drawn  under  sec.  664,  Civil  Code.   Id, 

6.  In  a  Judicial  district  where  there  are  two  Judges,  the  court 
may,  by  special  order,  direct  a  Jury  of  less  than  forty-eight 
to  be  drawn,  such  special  order  being  a  "rule"  within  the 
meaning  of  sec.  8,  ch.  6,  Comp.  Stats.   Id, 

64 
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Justice  of  the  Peace.    See  Constitutional  Law,  4.    Paupebs,  1, 4. 

A  justice  of  the  peace  may  acquire  Jurisdiction  of  an  action  to 

recover  liquidated  damages  upon  failure  of  a  promisor  to 

convey  realty  according  to  the  terms  of  his  contract.   Lorius 

V,  Abbott  214 

Laches.    See  Arbitration  and  Award,  2.    Bill  of  Exceptions,  10. 
Contracts,  6.    Schools  and  School  Districts,  2. 

Landlord  and  Tenant.    See  Forcible  Entry  and  Detainer. 

1.  A  tenant  by  simply  holding  over  after  the  expiration  of  his 
lease  does  not  hold  adversely.    Hchields  v.  Horbach 262 

2.  In  an  action  against  a  landlord  by  one  who  made  repairs  at 
the  instance  of  the  tenant,  it  was  held  error  to  reject  as  evi- 
dence a  lease  requiring  the  tenant  to  pay  for  all  improve- 
ments.   Davis  V,  Benedict 119 

Larceny. 

Evidence  held  sufDcient  to  sustain  a  conviction.   Barney  v.  State,  515 

Lease.      See  Landlord  and  Tenant,  2. 

Letters.    See  Evidence,  10,  11. 

Liens.      See    Bailment,    3-6.      Judgments.      Mechanics'    Liens. 
Mortgages.    Parties.    Replevin,  4. 

Limitation  of  Actions.    See  Insurance,  20. 

1.  Mandamus  is  barred  at  the  expiration  of  four  years  from  the 
time  the  right  to  a  writ  accrued.    State  v.  Boyd 303 

2.  An  action  for  relief  on  the  ground  of  fraud  may  be  com- 
menced within  four  years  from  discovery  of  the  fraud  or  of 
facts  sufficient  to  put  a  person  on  inquiry.   Id. 

8.  The  laws  fixing  the  amount  of  fees  of  a  county  clerk,  re- 
quiring him  to  keep  a  fee  book  and  to  report  the  fees  of  his 
office,  and  his  reports  and  the  records  showing  the  services 
for  which  he  may  charge  fees,  constitute  sufficient  notice  to 
the  county  board  to  set  the  statute  in  motion  against  an 
action  by  the  county  to  enforce  the  duty  of  a  clerk  who  failed 
to  make  a  proper  report.   Id, 

4.  The  right  of  action  to  compel  a  county  clerk  to  report  his 
fees  for  any  current  year,  and  to  pay  the  balance  due  the 
county  into  the  treasury,  accrues  at  the  time  the  report  is 
due,  or  made  in  an  incomplete,  defective,  or  fraudulent  man- 
ner, and  the  statute  begins  to  run  from  that  time.   Id. 

5.  A  suit  by  the  owner  of  the  fee  to  redeem  his  land  from  a 
mortgage  which  has  heen  foreclosed  without  notice  to  him 
may  be  brought  any  time  within  ten  years  after  his  cause  of 
action  accrued.   Dorsey  v.  Conrad 443 

6.  A  suit  hy  the  owner  of  the  fee  to  redeem  his  land  from  a 
mortgage  which  has  been  foreclosed  without  notice  to  him 
is  barred  in  the  same  time  in  which  the  statute  would  bar  the 
right  to  foreclose  the  mortgage.   Id. 
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Limitation  of  AcHoTUh-oonoludeA. 

7.  The  "concealment"  or  "absconding/'  whicli,  under  sec.  20  ot 
the  Code,  suspends  the  operation  of  the  statute  of  limita- 
tions, must  be  such  as  affects  the  commencement  of  judicial 
proceedings  in  Nebraska,  and  not  those  of  another  state. 
Talcott  v.  Bennett. 569 

8.  The  statute  does  not  run  in  favor  of  strangers  to  a  transac- 
tion against  a  claim  due  from  a  husband  to  his  wife  arising 
out  of  such  transaction.    Dayton  Spice-Mills  Co,  v,  Sloan,,,.  623 
aedueu  Pickle  Go,  v,  Sloan ^. .  638 

Malice.    See  Malicious  Prosecution. 

Malicious  Prosecution. 

1.  A  defendant  who  withheld  material  facts  within  his  knowl- 
edge from  his  counsel  is  not  protected  by  the  latter's  advice, 
from  liability  for  instituting  the  criminal  prosecution.  Peter- 
son V,  Rcisdoi'ph 529 

2.  A  jury  may  infer  malice  from  the  fact  that  the  purpose  of 
the  prosecution  complained  of  was  to  collect  a  debt  and  not 
to  enforce  the  laws  against  crime.    Id. 

8.  Evidence  held  to  sustain  a  finding  that  a  criminal  prosecu- 
tion was  malicious  and  without  probable  cause.   Id 530 

Malpractice.    See  Physicians  and  Subgeons,  1. 

Mandamus.    See  Limitation  op  Actions,  1. 

1.  The  duty  of  the  owner  of  a  mill-dam  to  construct  and  main- 
tain flshways  as  required  by  sec.  87a  of  the  Criminal  Code 
may  be  enforced  by  mandamus;  but  see  Statutes,  2.  West 
Point  Water  Power  &  Land  Improvement  Co.  v.  State 218 

2.  Mandamus  may  issue  after  the  term  of  a  county  clerk  expires, 
to  compel  him  to  report  all  the  fees  of  his  office  and  to  pay 
any  balance  due  the  county  into  the  treasury.    State  v,  Boyd,  303 

3.  Mandamus  may  issue  against  the  proper  city  officers  to  re- 
quire them  to  levy  a  tax  to  pay  rental  of  hydrants  used  by 
the  city.    State  v.  City  of  Kearney 337 

4.  The  application  should  be  by  motion,  supported  by  affidavit 
stating  the  facts  upon  which  the  application  is  based.    State 

t\  County  Commisftioners 51 

5.  A  petition  verified  as  pleadings  are  ordinarily  verified  under 
the  Code  is  insufficient,  and  a  writ  should  not  issue  thereon. 
Id. 

6.  Pleadings  in  a  proceeding  in  mandramus  have  the  same  effect 

as  those  in  an  ordinary  civil  action.    State  i),  Baushausen 558 

7.  A  material  averment  in  a  petition  for  mandamus  not  denied 
by  the  answer  will  be  taken  as  true.   Id. 

8.  As  a  rule  mandamus  will  not  issue  until  there  has  been  a  de- 
mand for  the  performance  of  the  act  to  be  enforced,  but  a 
formal  demand  is  unnecessary  where  the  conduct  of  the 
officer  is  equivalent  to  a  refusal.    Id. 
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9.  The  writ  should  only  issue  where  the  duty  to  be  performed 
is  specially  enjoined  by  law  or  results  from  the  office  or 
station  of  respondent.    Laflin  v.  State 614 

10.  The  writ  was  denied  on  application  to  require  a  district 
judge  to  fix  the  amount  of  a  supersedeas  upon  appeal  from 

an  order  appointing  a  receiver  pendente  lite,   State  v.  Stull. . .  739 

11.  The  title  to  an  office  cannot  be  tried  and  adjudicated  in  man- 
damun,    State  r.  Smith ; 755 

12.  The  discretion  of  a  school  district  board  in  employing  teach- 
ers will  not  be  controlled  by  mandamus  on  application  of 
taxpayers.    Id 766 

13.  A  peremptory  writ  must  conform  strictly  to  the  command  of 
the  alternative  writ  or  to  the  prayer  of  the  petition,  and 
clearly  indicate  the  particular  duty  to  be  performed.   Laflin 

V,  State .' 614 

Master  and  Servant. 

1.  A  servant  generally  does  not  assume  risks  due  to  his  mas- 
ter's negligence,  nor  does  he,  in  all  cases,  assume  risks  of 
danger  arising  from  sudden  unforeseen  circumstances,  not 
ordinarily  incident  to  the  employment.   Chicago,  R,  I.  d  P, 

R,  Co.  V.  McCarty 475 

2.  A  master  may  be  negligent  in  giving  a  command  which  the 
servant  would  not  be  negligent  in  obeying.   Id. 

3.  Where  the  master's  command  requires  the  performance  of 
an  act  not  within  the  scope  of  the  servant's  duty,  without 
opportunity  for  the  servant  to  deliberate,  the  latter,  in  obey- 
ing the  order,  is  not  chargeable  with  contributory  negli- 
gence, though  there  may  have  been  danger  apparent,  unless 
the  danger  was  so  patent  that  a  prudent  person  would  not 
have  obeyed.   Id. 

4.  In  an  action  for  personal  injuries,  where  it  was  shown  that 
a  master's  command  required  the  performance  of  an  act 
without  opportunity  for  the  servant  to  deliberate,  an  in- 
struction that  the  servant  was  not  negligent  in  obeying  the 
order,  unless  no  one  but  a  reckless  or  foolhardy  man  would 
have  obeyed,  is  erroneous.   Id. 

5.  An  employe  assumes  the  ordinary  risks  of  his  employment. 
Chicago,  B.  d  Q.  R.  Co.  v.  McQinnis 649 

6.  A  brakeman  on  the  ladder  of  a  moving  freight  car  was  in- 
jured by  colliding  with  an  oil-house  of  which  he  had  knowl- 
edge, and  it  was  held  that  he  assumed  the  risk,  and  that  he 
could  not  recover  damages  from  the  railroad  company  for 
negligence  In  permitting  the  oil-house  to  be  erected  at  the 
place  in  question.    Id. 

7.  Evidence  discussed  in  opinion  held  insufficient  to  sustain  a 
Judgment  against  a  street-railway  company  in  an  action 
against  it  to  recover  damages  for  the  death  of  a  street-car 
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driver  who  was  kicked  by  a  horse  furnished  by  defendant 
and  alleged  by  plaintifF  to  be  vicious.  Omaha  Street  R.  Co. 
V.  Leigh 782 

Mechanics'  Liens. 

1.  A  claim  for  labor  performed  and  materials  furnished  in 
sinking  a  tubular  well  affords  no  foundation  for  a  mechanic's 
lien  on  the  premises  on  which  the  improvement  is  made. 
Omaha  Oomolidated  Vinegar  Co.  v.  Burns 230 

2.  A  mortgagee  who  encouraged  the  improvement  of  the  mort- 
gaged property  by  an  agreement  to  subordinate  his  lien  to 
the  liens  of  persons  furnishing  labor  and  material  will  be 
deemed  a  promoter  of  the  improvement,  and  his  lien  will  be 
held  inferior  to  liens  of  mechanics  who  relied  upon  his  prom- 
ise.   Cummings  v.  Emslie 485 

3.  Where  a  party  agreed,  in  consideration  of  real  property 
being  placed  in  the  hands  of  his  agent,  that  the  rents  and 
profits  therefrom  arising  were  to  be  collected  and  paid  out 
as  stipulated  to  certain  holders  of  liens  on  such  property, 
among  whom  was  the  aforesaid  party  to  said  agreement, 
such  agreement  will  be  enforced  according  to  its  terms, 
though  thereby  the  otherwise  existing  rights  of  said  party 
are  modified  or  impaired.    Rogers  v.  Central  Loan  d  Trust  Co.,  676 

4.  The  mere  fact  that  a  loan  company,  as  a  condition  upon 
which  it  would  make  a  loan  for  the  erection  of  buildings  on 
real  property  offered  as  security,  required  that  the  contem- 
plated improvements  should  be  conformably  to  plans  sub- 
mitted with  the  application  for  such  loan,  did  not,  for  the 
amount  paid  by  it  out  of  the  loan  on  a  mortgage  paramount 
to  the  liens  of  all  parties  concerned,  subject  the  company  to 
a  direct  liability  to  the  holders  of  mechanics'  liens  created 
by  reason  of  such  improvements.   Id. 

Mills  and  Mill-Dams. 

Persons  erecting  and  maintaining  mill-dams  in  streams  do  so 
with  the  implied  obligation  of  providing  adequate  fishways; 
but  see  Statutes,  2.  West  Point  Water  Power  d  Land  Im- 
provement Co.  V.  State 218 

Mistake.    See  Acknowledgment. 

Mortgages.  See  Chattel  Mortq ages.  Deeds,  3,  4.  Executions, 
1,  4,  6.  Insurance,  1.  Limitation  of  Actions,  6,  6.  Me- 
chanics' Liens,  2-4.     Vendor  and  Vendee,  3, 

1.  A  mortgagee  is  entitled  to  be  reimbursed  for  insurance  pre- 
miums and  taxes  paid,  with  interest.    White  v.  Atlas  Lumber 

Co 82 

2.  A  mortgagee  in  possession  before  foreclosure  is  not  entitled 
to  credit  for  permanent  improvements  made  by  him,  but  is 
liable  for  the  net  rents  and  profits  which  he  received,  or 
might  have  received  by  the  exercise  of  reasonable  care.   Id. 
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3.  Where  the  amount  of  a  Junior  lien  was,  in  forecloalng  a  su- 
perior lien,  deducted  by  the  appraisers  from  the  value  of  the 
property,  and  a  Judicial  sale  made  for  only  two-thirds  of  the 
value  as  thus  erroneously  appraised,  the  former  owner  of 
the  equity,  who  was  liable  for  both  debts,  may  insist  upon 
the  subjection  of  the  property  to  the  payment  of  the  Junior 
lien.    Nye  v.  Fahrenkolz 276 

4.  Where  the  amount  of  a  junior  lien  was,  in  foreclosing  a  su- 
perior lien,  deducted  by  the  appraisers  from  the  value  of  the 
property,  and  a  Judicial  sale  made  for  only  two-thirds  of  the 
value  as  thus  erroneously  appraised,  the  junior  lienor,  who 
was  not  a  party  to  the  suit,  was  held  entitled  to  a  decree  of 
foreclosure  in  a  subsequent  suit,  without  being  compelled  to 
redeem.   Id. 

5.  Evidence  held  insufficient  to  show  that  the  person  to  whom 
the  mortgagor  paid  the  amount  of  the  mortgage  debt  was  the 
agent  of  mortgagee.    Richards  v.  Waller 639 

6.  Evidence  held  sufficient  to  show  that  the  person  to  whom  the 
mortgagor  paid  the  amount  of  the  mortgage  debt  was  the 
agent  cf  mortgagee.     Thomson  v.  Shvlton 644 

7.  Evidence  held  to  sustain  a  finding  that  the  mortgage  in  con- 
troversy had  not  been  paid.    Seeley  v.  Wickstrom 730 

8.  A  junior  mortgagee  in  a  foreclosure  case,  who  does  not  pray 
for  a  foreclosure  is  entitled  only  to  a  decree  fixing  his  pri- 
ority and  directing  distribution  accordingly  in  case  of  sale. 
Id. 

9.  In  a  foreclosure  suit,  one  answering  that  he  owns  the  land 
by  virtue  of  a  deed  from  mortgagor  duly  recorded  before 
registration  of  the  mortgage,  and  praying  to  be  decreed  the 
owner  of  the  land  free  from  mortgagee's  lien,  must  plead  and 
prove  that  he  was  a  purchaser,  not  a  donee;  that  he  pur- 
chased without  notice  of  the  mortgage;  that  he  parted  with 
or  paid  a  valuable  consideration,  stating  what  the  considera- 
tion was;  and  that  he  parted  with  the  consideration  before 
receiving  notice  of  the  mortgage.  American  Exchange  Nat, 
Bank  v.  Fockler 713 

Municipal  CorporationB.  See  Dedication.  Eminent  Domain,  3. 
Quo  Warranto.  Schools  and  School  Districts.  Stat- 
utes, 11. 

Negligence. 

1.  Whether  a  child  who  was  drowned  in  a  pond  in  a  street, 
while  at  play,  was  guilty  of  contributory  negligence  Tield  a 
question  for  the  Jury.    City  of  Omaha  v.  Richards 244 

2.  A  city  held  liable  for  the  death  of  a  child  who  fell  from  a 
piece  of  sidewalk  while  using  it  as  a  raft  upon  a  pond  situate 
partly  in  the  street  and  partly  upon  private  property,  the 
accumulation  of  water  being  occasioned  by  the  negligence  of 
the  city  in  grading  the  street  and  in  constructing  a  sewer. 
Id. 
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3.  Instructions  set  out  in  tlie  opinion  held  to  correctly  state  the 
rule  as  to  liability  of  a  city  for  failure  to  keep  its  streets  in 
safe  condition  for  the  use  of  the  public.   Id 24& 

Taxes,    Water. 

4.  Under  subd.  15,  sec.  69,  Comp.  Stats.,  1885,  a  tax  not  exceed- 
ing five  mills  on  the  dollar  of  the  assessed  valuation  could 
be  levied  by  a  city  of  the  second  class  or  village,  to  pay  for 
water  furnished  such  city  or  village  under  contract.  State  t?. 
City  of  Kearney 326 

5.  A  city  council  cannot  by  any  act  of  ratification  bind  the  city 

to  levy  a  tax  in  excess  of  the  rate  provided  by  law.    Id 336 

Ordinances. 

6.  An  ordinance  of  a  city  of  the  second  class  having  over  5,000, 
and  less  than  10,000  inhabitants,  which  carries  a  penalty  for 
the  violation  of  its  provisions,  must,  before  it  becomes  effect- 
ive, be  published  for  at  least  one  week  in  a  newspaper  pub- 
lished in  the  city,  or  in  pamphlet  form  for  distribution  or 
sale.     Union  P.  R.  Co.  v.  Montgomery 429 

7.  Notice  of  an  ordinance  of  a  city  of  the  second  class  having 
over  5,000,  and  less  than  10,000  inhabitants,  which  carries 
a  penalty  for  a  violation  of  its  provisions,  must,  if  published 
in  a  daily  paper,  be  inserted  in  each  issue  for  a  week.   Id. 

8.  Ordinances  of  the  city  of  South  Omaha  may  be  proved  by 
the  certificate  of  the  city  clerk  under  seal  of  the  corporation. 
Id. 

Plats. 

9.  A  land-owner,  by  vacating  his  plat  of  an  addition  to  a  city, 
the  land  being  within  the  corporate  limits,  does  not  ipso  facto 
disconnect  the  land  from  the  city.   Kershaw  r.  Jansen 467 

Water-Meter. 

10.  A  city  of  the  second  class  having  less  than  5,000  inhabitants, 
and  owning  and  maintaining  water-works,  cannot  require  an 
inhabitant,  as  a  condition  precedent  to  his  use  of  water,  to 
purchase  and  place  in  position,  at  his  own  expense,  a  water- 
meter.    Albert  v.  Daris 679 

Im  !>ro  rem  en  ts.     I)  a  m  ages, 

11.  In  an  action  against  a  city  to  recover  damages  to  plaintifT's 
property  caused  by  the  grading  of  a  street,  evidence  showing 
the  value  of  lots  and  houses  separately  held  not  objectiona- 
ble.   Denise  v.  City  of  Omaha 753 

Special  Assessments. 

12.  The  record  of  a  special  assessment  authorized  by  sec.  6,  art. 
9.  of  the  constitution  must  show  affirmatively  a  compliance 
with  all  the  conditions  essential  to  a  valid  exercise  of  the 
taxing  power.    Smith  v.  City  of  Omaha 883 

13.  An  award  of  damage  pursuant  to  sec.  116  of  the  Omaha 
charter  (Comp.  Stats.,  ch.  12a)  upon  the  change  of  an  estab- 
lished grade  should  show  affirmatively  that  the  appraisers 
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took  into  consideration  the  benefits  accruing  to  the  property 
in  question  and  that  the  award  or  finding  represents  the  dif- 
ference or  balance  in  favor  of  the  property  owner.  Id. 
14.  Sec.  6,  art.  9,  of  the  constitution,  and  the  Omaha  charter  by 
implication  limit  the  amount  of  assessment  for  local  im- 
provements to  the  special  benefits  severally  accruing  to  the 
lots  or  parcels  of  land  aftected.   Id 884 

Karnes.    See  Depositions,  3.    Pabtnership,  7. 

Negligence.  See  Bailment,  2.  Husband  and  Wife.  1.  Master 
AND  Servant.  Municipal  Corporations,  1,  2.  Railroad 
Companies,  3. 

1.  It  is  not  generally  proper  to  group  certain  facts  and  state  to 
the  Jury  that  if  they  are  found  to  exist  they  constitute  negli- 
gence, but  it  is  not  reversible  error  to  do  so,  where  the  facts 
so  stated  are  such  as  to  induce  an  inference  of  negligence 
in  all  reasonable  minds.  Omaha  d  Council  Bluffs  R.  <£  Bridge 
Co.  V,  Levinston 17 

2.  Where  a  pleader  relies  upon  one  or  more  specific  acts  of  neg- 
ligence, evidence  of  any  act  not  within  one  of  the  specifica- 
tions is  irrelevant.    Omaha  d  R.  V.  R.  Co.  v.  Wright 456 

8.  A  general  allegation  of  negligence  is  good  as  against  a  de- 
murrer, and  under  such  an  allegation  evidence  of  any  fact 
which  contributed  to  the  injury  inflicted  is  competent.   Jd. 

Negotiable  Instruments.  See  Alteration  of  Instruments. 
Chattel  Mortgages,  3.  Corporations,  1.  Insurance,  17. 
Pledges,  4,  5.  Principal  and  Agent,  8,  9,  11.  Trover 
AND  Conversion,  4,  5. 

1.  A  negotiable  promissory  note  is  prima  facte  evidence  of  a 
consideration.   Phtmmer  v.  Green 316 

2.  Evidence  held  insufficient  to  sustain  a  verdict  against  defend- 
ants as  indorsees  of  a  note.    Graves  t\  Norfolk  Nat.  Bank 437 

New  Trial.    See  Instructions,  8.    Review,  22,  49-55. 

1.  In  a  motion  for  a  new  trial  errors  as  to  instructions  should 

be  separately  assigned.    Graham  i\  Frazier 90 

2.  Ordinarily,  the  discretion  of  the  trial  court  in  refusing  to 
grant  a  new  trial  to  permit  the  introduction  of  cumulative 
evidence  is  conclusive.   Johnson  t\  Wirth 116 

3.  Assignment  of  error  in  the  motion  for  new  trial  relating  to 
the  giving  of  instructions.  AeZd  sufficient.  City  of  Omaha  w 
Richards   245 

4.  The  assignment  in  a  motion  for  a  new  trial  that  the  finding 
is  not  sustained  by  the  evidence  does  not,  in  an  action  on  a 
contract,  raise  the  question  of  error  in  the  assessment  of  the 
amount  of  recovery.    Wachsmuth  v.  Orient  Ins.  Co 590 

Notary  Public.    See  Acknowledgment. 
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Kotice.  See  Apprarance,  1.  Depositions.  2.  Executions,  3. 
Limitation  of  Actions,  3.  Municipal  Corpobations,  6,  7. 
Summons. 

Oaths.    See  Instructions,  11. 

Objections.    See  Review,  66-60.    Trial,  12,  14. 

Office  and  Officers.  See  Injunction,  3.  Mandamus.  Res  Judi- 
cata.   Schools  and  School  Districts,  6,  6,  7.    Venub. 

Official  Bonds.    See  Res  Judicata,  2. 

Opinion  Evidence.    See  Evidence,  4. 

Ordinances.    See  Municipal  Corporations,  6,  7. 

Parliamentary  Law.    See  Associations,  2. 

Parties.    See  Banks  and  Banking,  6.    Eminent  Domain,  2.    Part- 
nership, 7.    Pleading,  8. 
Where  two  writs  of  attachment  have  been  levied  In  different 
actions  on  the  same  property,  plaintiff  in  the  later  case  may 
intervene  in  the  earlier  case  to  have  the  priority  ot  the  lev- 
ies adjudicated.    Deere  t?.  Eagle  Mfg.  Co 386 

Partnership.    See  Pleading,  8. 

1.  A  partner  cannot,  without  the  consent  of  his  copartners, 
apply  firm  property  in  satisfaction  of  his  individual  liabili- 
ties.   Cady  V.  South  Omaha  Nat,  Bank 125 

2.  A  partnership  is  a  distinct  entity,  having  its  own  property, 
debts,  and  credits;  and  for  the  purposes  for  which  it  was  or- 
ganized it  is  a  person.  Campbell  v.  Farmers  d  Merchants 
Bank  of  Elk  Creek 144 

8.  The  fact  that  members  of  a  firm  organized  a  new  one  and 
purchased  part  of  the  assets  of  the  former  does  not  raise  a 
conclusive  presumption  that  the  debts  of  the  old  partner- 
ship were  assumed  by  the  new  one,  though  both  were  en- 
gaged in  the  same  line  of  business.   Id 143 

4.  A  partnership  may,  in  good  faith,  prefer  part  of  its  creditors 

to  the  exclusion  of  others.    Id 144 

5.  Evidence  held  to  sustain  a  finding  that  defendant  did  not  as- 
sume the  liabilities  of  a  partnership,  part  of  the  assets  of 
which  the  former  purchased.   Id, 

6.  The  provisions  of  sec.  24  of  the  Code  in  relation  to  bringing 
a  suit  in  the  name  of  the  firm  are  special  in  their  character, 
and  the  prescribed  mode  of  procedure  must  be  followed. 
Church  V,  Callihan 542 

7.  Where  the  petition  of  a  firm  fails  to  state  that  it  was 
"formed  for  the  purpose  of  carrying  on  trade  or  business,  or 
for  the  purpose  of  holding  any  species  of  property  in  this 
state,"  the  pleading  is  demurrable  on  the  ground  that  plaint- 
iff has  not  legal  capacity  to  sue,  though  the  suit  is  based  on 
an  instrument  executed  to  the  partnership  in  its  firm  name. 
Id, 
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8.  On  dissolution  of  a  partnership  by  the  death  of  a  member 
the  possession  and  control  of  the  partnership  assets  vest  in 
the  surviving  partner.    Lindner  v,  Adams  County  Bank 735 

9.  On  dissolution  of  a  partnership  by  the  death  of  a  member 
the  surviving  partner  may  sell  and  pass  title  to  a  chose  in 
action  belonging  to  the  partnership.   Id, 

10.  Where  firm  property  was  sold  under  a  decree,  leaving  a  sur- 
plus in  court  which  the  surviving  partner  had  assigned  in 
good  faith  to  a  stranger,  it  was  held  that  the  latter  was  enti- 
tled to  such  surplus  as  against  the  administrator  of  the  de- 
ceased partner.   Jd. 

Passes.    See  Cabbiers,  1,  2. 

Paupers. 

1.  In  counties  without  a  poorhouse  the  Justices  of  the  peace  are 
overseers  of  the  poor.   Red  Willow  County  r.  Davis 796 

2.  After  a  county  board  has  opened  a  poorhouse  the  board  may 
either  employ  a  physician  by  the  year  to  treat  paupers,  or  to 
attend  each  case  as  it  arises.   Id. 

8.  When  a  county  board  has  opened  a  poorhouse  and  spread 
that  fact  upon  its  records,  the  superintendence,  care,  and 
maintenance  of  the  paupers  devolve  upon  the  county  board. 
Id. 

4.  A  county  without  a  poorhouse  is  not  liable  for  services  ren- 
dered by  a  physician  to  paupers,  unless  he  was  employed  by 
some  of  the  overseers  of  the  poor.   Id. 

5.  Where  the  petition  alleges,  and  the  demurrer  admits,  that 
plaintift  was  employed  by  the  county  board  as  a  physician  to 
attend  a  pauper,  it  will  be  presumed  that  the  board  kept 
within  the  law,  and  that  a  poorhouse  had  been  established. 
Id. 

Payment.     See  Embezzlement.     Mortgages,  6.     Principal  and 
Agent,  8,  9,  11.     Sheriffs  and  Constables,  3.     Trover 
AND  Conversion,  3. 
Evidence  held  to  sustain  a  finding  that  a  mortgage  had  not  been 

paid.    Richards  v.  Waller » 639 

Seeley  v.  Wickstrom 730 

Penalties.    See  Damages,  2. 

Personal  Injuries.    See  Carriers,  1,  2. 

Evidence  held  sufficient  to  support  verdict.  Fremont,  E.  d  U. 
v.  R.  Co.  V.  Root 901 

Physicians  and  Surgeons.    See  Paupers,  2,  4,  5. 

1.  In  a  suit  for  malpractice  in  setting  and  treating  a  broken 
arm,  the  measure  of  damages  is  the  damage  accruing  to 
plaintiff  in  excess  of  that  which  would  have  accrued  nat- 
urally from  the  fracture  had  it  been  treated  with  the  degree 
of  skill  ordinarily  possessed  by  surgeons.    Miller  v.  Frey....  47S 
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2.  An  information  which  sufficiently  charges  accused  with  the 
practice  of  medicine  and  surgery  in  a  designated  county, 
without  first  having  obtained  from  the  state  board  of  health 
the  certificate  prescribed  by  ch.  55,  Comp.  Stats.,  states  an 
offense  under  that  chapter.    Jones  v.  State 609 

Plats.    See  Municipal  Cobporations,  9. 

Pleading.  See  Arbitration  and  Award,  4.  Carriers,  5.  Con- 
tracts, 4.  Executors  and  Administrators,  4-6.  Man-* 
DAMUS,  6,  7.  Mortgages,  8,  9.  Negligence,  2,  3.  Part- 
nership, 7.    Paupers,  5.    Trover  and  Conversion,  7. 

1.  The  fact  that  plaintiff  learned,  after  issue  was  joined  in  an 
action  of  replevin  but  before  trial,  that  he  had  received  the 
fruits  of  his  agent's  unauthorized  act  through  which  defend- . 
ant  acquired  possession  of  the  property,  and  the  fact  that 
the  fruits  of  the  act  were  not  returned,  may  be  proved  under 
the  original  answer  of  general  denial.    Johnston  v,  Milwaukee 

d  Wyoming  Investment  Co 68 

2.  Objections  to  jurisdiction  not  arising  upon  the  face  of  the 
petition,  nor  upon  the  summons,  indorsement,  or  service 
may  be  raised  by  answer  in  connection  with  matter  in  bar. 
Herbert  v.  Wortendpke 182 

8.  Plea  of  want  of  jurisdiction  in  an  answer  filed  by  defendant, 
held,  not  waived  by  the  subsequent  filing  of  a  paper  author- 
izing certain  attorneys  to  appear  for  him  and  defend  the 
action.    Id. 

4.  When  the  sufficiency  of  a  petition  Is  not  attacked  until  after 
judgment,  all  reasonable  intendments  should  be  indulged  in 
support  of  the  judgment.  Men-ill  v,  Eq^uitablc  Farm  d  Stock 
Improrement  Co 198 

5.  A  judgment  upon  demurrer  must  be  against  the  party  whose 
pleading  was  first  defective  in  substance.  West  Point  Water 
Poirer  d  Land  Improvement  Co.  v.  State 223 

6.  A  defendant  who  filed  an  answer  after  the  court  overruled 
his  demurrer  did  not  thereby  waive  the  objection  that  the 
petition  failed  to  state  a  cause  of  action.    Cox  v.  Yeazel 350 

7.  Petition  held  not  to  state  a  cause  of  action  against  a  new 
corporation  as  successor  to  an  old  one.  Austin  v.  Tecumseh 
yat.  Bank 412 

8.  Failure  of  plaintiff  to  allege  that  it  is  a  firm  organized  in 
the  state,  or  failure  to  state  the  names  of  the  members,  does 
not  render  its  petition  open  to  attack  by  general  demurrer. 
Andrews  v.  School  District 420 

9.  A  general  denial  puts  in  issue  all  the  material  averments  con- 
tained in  the  petition.    Graves  v.  Sorfolk  Nat.  Bank 437 

Pledges. 

1.  Whece  chattels  are  pledged  to  secure  a  debt,  the  pledgee  is 
responsible  as  bailee,  after,  as  well  as  before,  maturity  of 
the  debt.    Butler  v.  Greene 280 
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2.  A  pledgee  who  agrees  to  keep  the  property  in  a  particular 
place  is  not  released  from  liability  for  damages  for  his  fail- 
ure to  do  so,  though  he  was  compelled  by  the  owner  of  the 
place  designated,  to  remove  the  property.   Id, 

3.  A  pledgee  has  no  right  to  use  the  property  unless  its  char- 
acter is  such  as  to  render  its  use  necessary  for  its  preserva- 
tion.   Id 283 

4.  Where  a  note  valid  between  the  parties  has  been  pledged,  the 
pledgee  may  recover  from  the  maker  the  whole  amount  of 
the  note.    Seeley  v.  Wickstrom 730 

6.  The  pledgee  of  a  note  may,  upon  its  maturity,  maintain  an 
action  thereon  or  enforce  security  thereto,  though  the  debt 
for  which  it  is  pledged  is  not  yet  due.    Id. 

Police  Powers.    See  Constitutional  Law,  2,  3. 

Poorhouse.    See  Paupebs. 

Practice.  See  Briefs.  Cobts,  1,  3.  Judovents,  10.  Review,  6,  69. 
In  a  proceeding  in  aid  of  execution,  a  judgment  defendant  who 
is  aggrieved  by  an  ex  parte  order  requiring  him  to  appear  and 
submit  to  an  examination  may  move  to  vacate  the  order 
and  prosecute  error  from  a  judgment  overruling  his  motion. 
Clarke  v.  ychrattka  Nat.  Bank 800 

Prejudice.    See  Associations,  2. 

Principal  and  Agent.    See  Guaranty,  1.    Depositions,  2. 

1.  The  ratification  by  a  principal  of  the  unauthorized  act  of  an 
agent  may  be  either  express  or  implied.  Johnston  r.  Mil- 
icaukre  d  Wyomiiiff  Investment  Co 68 

2.  The  acceptance  by  a  principal,  with  knowledge  of  the  facts, 
of  the  fruits  of  an  unauthorized  contract  made  by  his  agent 
is  a  ratification  of  the  agent's  act,  and  relates  back  to  the 
date  thereof.    Id. 

3.  A  principal,  by  failing  to  return  the  fruits  of  an  unauthor- 
ized act  as  soon  as  he  learns  the  facts,  ratifies  the  act.   Id. 

4.  Knowledge  by  the  principal  of  material  facts  is  an  essential 
element  of  ratification  by  him  of  agent's  unauthorized  act. 
0\Shea  v.  Rice 893 

6.  An  agent's  unauthorized  act  must  be  disaffirmed  by  the  prin-> 
cipal  within  a  reasonable  time  after  the  act  comes  to  his 
knowledge,  or  he  will  be  bound  thereby.  Fartnas  d  Mer- 
chantH  Bank  of  Elk  Creek  v.  Fanners  d  Merchants  Nat,  Bank 
of  Auburn 379 

6.  A  principal  will  not  be  permitted  to  adopt  the  beneficial  part 
of  an  unauthorized  contract  made  by  his  agent,  and  reject 
the  remainder.   Id. 

7.  A  principal  sued  upon  an  unauthorized  contract  made  by  his 
agent  may,  on  the  trial  of  the  case,  disaffirm  the  agcSit's  act, 
if  at  that  time  the  act  is  first  brought  to  the  principal's 
knowledge.  Id 37S 
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8.  One  making  payment  to  a  third  person  not  the  owner  of  a 
note,  nor  in  possession  of  it,  assumes  the  burden  of  proving 
that  such  person  is  empowered  to  collect  the  money.  Rich- 
ards V.  Waller 639 

9.  The  fact  that  one  is  authorized  to  receive  interest  as  it  ma- 
tures is  not  sufficient  ground  from  which  to  infer  that  he 
has  authority  to  collect  the  principal,  the  evidences  of  in- 
debtedness never  having  been  in  his  possession.   Id, 

10.  Ostensible  authority  is  such  as  a  principal  intentionally,  or 
by  want  of  ordinary  care,  causes  or  allows  a  third  person  to 
believe  the  agent  to  possess.    Thomson  i?.  Shelton 644 

11.  The  fact  that  one  who  collected  a  debt  was  not  in  possession 
of  the  note  and  mortgage  held  not  to  show  conclusively  that 
he  was  not  the  agent  of  the  mortgagee.   Id, 

Principal  and  Surety.    See  Res  Judicata,  2. 

1.  A  surety  on  a  contractor's  bond  is  not  relieved  from  liability 
for  the  payment  of  claims  of  material-men  because  the  con- 
tractor was  paid  at  an  earlier  date  than  that  fixed  by  the 

contract.    King  v.  Murphy 671 

Thorn  v.  Murphy 675 

2.  Though  a  surety  signed  a  bond  in  the  belief  that  the  signa- 
ture of  another  forged  as  surety  was  genuine,  the  former  is 
not  released,  where  the  forgery  was  unknown  to  the  obligee 
when  the  bond  was  delivered  and  accepted.  Kansas  City 
Terra  Cotta  Lumber  Co.  v.  Murphy 674 

Priorities.    See  Mechanics'  Liens,  2.    Parties. 

Privity.    See  Res  Judicata,  1. 

Public  Lands.    See  School-Lands. 

Publication.    See  Municipal  Corporations,  6, 7. 

Punctuation.    See  Statutes,  13. 

Qxdeting  Title.    See  Mortgages,  9. 

Evidence  held  to  sustain  a  finding  that  the  holder  of  a  regis- 
tered quitclaim  deed  was  a  bona  fide  purchaser,  where  the 
adverse  party  claimed  title  through  a  prior  unrecorded  con- 
veyance.   8chott  17.  Dosh 188 

Quitclaim  Deeds.    See  Vendor  Ain)  Vendee,  1. 

Quo  Warranto.    See  Injunction,  3. 

An  information  in  the  nature  of  quo  warranto  Is  the  appropri- 
ate remedy  to  test  the  legal  existence  of  a  municipal  corpora- 
tion.   Osbom  V.  Village  of  Oakland 340 

Bailroad  Companies.     See  Carriers.     Depositions,  2.     Eminent 
Domain,  1.    Master  and  Servant,  6. 
1.  Under  sec.  104,  ch.  16,  Comp.  Stats.,  a  railroad  company  is 
required  to  ring  a  bell  or  blow  a  whistle  when  its  engine  ap- 
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proaches  a  highway,  and  the  statute  fixes  a  penalty  for  a 
violation  of  its  provisions.    Miitsouri  P,  R.  Co.  v.  Geist 489 

2.  In  a  civil  case  an  instruction  that  a  failure  to  give  a  statu- 
tory highway  signal  renders  the  company  criminally  liable, 
was  held  erroneous.   Id. 

3.  The  failure  of  a  company  to  give  the  statutory  highway  sig- 
nals is  evidence  tending  to  prove  negligence,  but  it  is  error 
to  instruct  a  Jury  that  such  a  failure  constitutes  negligence 
and  renders  the  company  liable.   Id. 

4.  Though  sec.  104,  ch.  16,  Comp.  Stats.,  requires  a  railroad 
company  to  give  a  highway  signal  eighty  rods  from  a  cross- 
ing, it  is  a  sufficient  compliance  with  the  statute  to  ring  a 
bell  or  to  blow  a  whistle  from  the  time  an  engine  starts  until 
it  crosses  the  highway,  where  the  starting  place  is  less  than 
eighty  rods  therefrom.   Id. 

5.  An  instruction  that  it  was  the  duty  of  the  company  to  ring 
a  bell  or  to  blow  a  whistle  at  a  distance  of  eighty  rods  from 
a  crossing  and  to  continue  the  signals  until  the  engine 
crossed  the  highway  held  not  reversible  error,  though  the 
starting  place  was  less  than  eighty  rods  from  the  highway. 
Id. 

Bape. 

Indorsement  on  the  information  of  the  words  "rape  and  incest" 
held  not  prejudicial  to  one  who  was  convicted  of  the  crime 
charged.    Fager  v.  State 440 

Batiflcation.    See  Corporations,  4.    Municipal  Corporations,  5. 
Principal  and  Agent,  1-4,  6. 

Beceipts.    See  Embezzlement.    Executors  and  Administrators. 
13,  14. 

Beceivers.    See  Banks  and  Banking.    Review,  62. 

Held,  That  the  pleadings  and  proof  failed  to  show  error  in 
overruling  an  application  for  the  appointment  of  a  receiver. 
Brmcn  v,  Fitzimtrick 575 

Becords.    See  Evidence,  13.    Judgments,  4. 

Beference. 

A  party  who  appears  before  a  referee  at  the  time  fixed  for 
trial  and  treats  the  reference  as  embracing  all  the  issues, 
and  requests  findings  on  all  controverted  questions  will  not, 
upon  the  coming  in  of  the  report,  be  permitted  to  assail  the 
findings  on  the  ground  that  they  are  unauthorized  by  the 
order  of  reference.    Moline  v.  Wood S69 

Begistration.     See  Chattel  Mortgages,  5.     Deeds,  6.     Scuool- 
Lands.    Vendor  and  Vendee,  1. 

Behearing.    See  Review,  63. 
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Bemittitur. 

Where  a  letter  showing  plaintiff's  claim  to  be  |16  less  than  that 
sued  for  was  erroneously  excluded  from  evidence,  the  filing 
of  a  remittitur  for  that  sum  in  the  supreme  court  was  made 
a  condition  of  affirming  the  judgment  below.  Aultman  v, 
Martin  103 

Bents.    See  Mortgages,  2. 

Replevin. 

1.  In  an  actibn  of  replevin,  proof  of  the  ratification  of  an  unau- 
thorized act  of  plaintiff's  agent,  through  which  defendant 
acquired  possession  of  the  property,  may  be  admitted  under 
a  general  denial.  Johnston  v.  Milwaukee  d  Wyoming  Invest- 
ment Co 68 

2.  Where  plaintiff  in  replevin  proves  that  he  was  in  possession 
under  claim  of  ownership  at  a  time  when  the  property  was 
seized  by  defendants,  the  latter,  in  justifying  under  a  dis- 
tress warrant,  must  introduce  competent  evidence  of  its  ex- 
istence.   Barkley  v.  Letter 123 

8.  A  defendant  who  unsuccessfully  seeks  to  establish  a  right  of 
possession  in  himself  is  liable  for  costs,  though  no  demand 
was  pleaded  or  proved.    Tilden  v,  Stilson 382 

4.  Where  defendant  claims  a  special  interest  only  in  the  prop- 
erty by  virtue  of  a  lien,  his  measure  of  damages,  in  case 
the  property  cannot  be  returned,  is  the  amount  of  his  lien 
with  Interest  and  costs,  within  the  value  of  the  property. 
Creighton  v.  Haythorn 526 

5.  Damages  assessed  in  favor  of  plaintiff  for  unlawful  deten- 
tion and  for  loss  and  injury  to  the  property  held  not  excess- 
ive.   Rosecrans  v.  Asay 512 

6.  Special  damages  not  pleaded  by  plaintiff  cannot  be  recovered 
by  him.    Id. 

7.  Petition  in  replevin  held  sufficient,  after  judgment,  to  sustain 
findings  for  plaintiff.   Id, 

8.  A  verdict  for  defendant  whose  claim  arises  from  a  lien,  with- 
out a  finding  as  to  the  value  of  his  possession,  is  not  respon- 
sive to  the  issues  and  is  contrary  to  law,  within  the  mean- 
ing of  sec.  314  of  the  Code.    Creighton  v,  Haythorn 526 

9.  Evidence  held  sufficient  to  sustain  a  judgment  against  plaint- 
iff.   Johnson  V,  Columbus  Buggy  Co 611 

10.  In  replevin  the  question  for  determination  is  that  of  the 
rights  of  the  parties  with  respect  to  the  possession  of  the 
property  at  the  beginning  of  the  suit.    Brown  t?.  Hogan 746 

Bes  Judicata.    See  Counties,  1,  3.    Executors  and  Administra- 
tors, 11. 
1.  A  judgment  against  an  overseer  of  highways  in   a   suit 
against  him  for  trespass  for  removing  a  fence  held  a  bar  to 
a  subsequent  action  by  his  successor  in  office  to  restrain  the 
obstruction  of  the  alleged  highway,  where  the  righU  of  the 
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parties  depend  upon  the  facts  in  issue  in  the  former  case, 
though  defendant  in  the  injunction  suit  was  grantee  of 
plaintiff  in  the  action  of  trespass.  HoUworth  v.  0*Chander,.  42 
2.  A  judgment  of  amercement  in  an  action  against  an  officer  is 
conclusive  as  against  him  in  a  subsequent  suit  on  his  bond 
and  prima  facie  evidence  against  the  sureties.  Fire  Ass'n  of 
Philadelphia  v.  Ruby 584 

Residence.    See  Attachment,  3-6. 

Beview.  See  Associations,  3.  Attachment,  9.  Bill  op  Bxcep- 
TioNs.  Costs,  1.  Criminal  Law,  7,  10.  iNSTRrcriows. 
IxsiRANCE,  14.  Railroad  Companies,  2,  3,  5.  Remittitub. 
Witnesses,  1. 

1.  A  judgment  of  the  district  court  in  an  action  at  law  can 
only  be  reviewed  in  the  supreme  court  by  a  proceeding  in 
error.    Campbell  v.  Farmers  d  Merchants  Bank  of  Elk  Creek..  143 

2.  Where  the  character  of  the  proceeding  below  is  ambiguous, 
a  construction  imputing  to  the  trial  court  an  orderly  dis- 
position of  its  business  according  to  judicial  methods  may 
be  adopted  in  criminal  cases,  though  leading  to  a  reversal  of 
the  judgment.    Buckett  v.  State 213 

3.  In  the  absence  of  a  clear  abuse  of  the  power  of  a  court  to 
make  and  enforce  rules,  its  discretion  in  that  regard  will  not 

be  controlled  by  a  reviewing  court.    Andres  t\  Kridler 536 

4.  Order  denying  appointment  of  receiver  held  to  be  without 
error.    Brotcn  v.  Fitzpatrick 575 

6.  One  who  is  not  an  appellant  cannot  obtain  relief  on  appeal. 

Ropers  v.  Central  Loan  d  Trust  Co 676 

6.  Defendant's  cross-petition  having  been  held  insufficient,  the 

cause  was  remanded  with  permission  to  amend  it  below. 

American  Exchange  Nat,  Bank  v.  Fockler 713 

Assignments  of  Error. 

L  An  assignment  of  error  relating  to  a  group  of  instructions, 
where  the  ruling  as  to  any  one  of  the  group  against  which 
the  assignment  is  directed  is  without  error,  may  be  over- 
ruled.   Johnston  V,  Milwaukee  d  Wyoming  Investment  Co 6S 

Oraham  v.  Frazier 94 

Johnson  t?.  Wirth 116, 117 

Stough  V.  Ogden 291 

Dempster  Mill  Mfg.  Co.  v.  First  Nat,  Bank  of  Holdrege 321 

Union  P,  R,  Co,  v,  Montgomery 429 

Creighton  v.  Haythom 526 

Denise  v.  City  of  Omaha 750 

JEtna  Ins,  Co.  v,  Simmons 811 

8.  Where  an  assignment  of  error  refers  in  gross  to  a  series  of 
propositions  in  separate  paragraphs  of  the  charge  to  the 
jury,  it  need  not  be  examined  further  than  to  ascertain  that 
one  of  t^e  series  was  correct.    Denise  v.  City  of  Omaha 750 
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9.  Errors  in  the  admission  of  evidence,  to  be  reviewable,  must 
be  specifically  assigned  in  the  petition  in  error.  Qraham  v. 
Frazier 90 

10.  An  assignment  that  the  verdict  is  contrary  to  law  does  not 
present  for  review  alleged  errors  in  the  instructions.   Drexel 

V.  Daniels 99 

11.  An  assignment  that  the  verdict  is  contrary  to  law  raises  the 
question  whether  the  verdict  is  contrary  to  the  law  as  con- 
tained in  the  charge  given  by  the  court  to  the  Jury.   Id. 

12.  An  assignment  that  the  court  erred  in  admitting  testimony 

is  too  indefinite.    City  of  Omaha  v.  Richards 245 

13.  An  assignment  that  "the  court  erred  in  excluding  testimony 

•      material  to  the  issue"  is  too  indefinite.    Burke  r.  Brown 724 

14.  Rulings  on  evidence  will  not  be  reviewed  unless  assailed  by 

an  assignment  of  error.    Denise  v.  City  of  Omaha 760 

15.  Plaintiff  in  error  should  specifically  state  in  his  petition  the 
action,  or  the  omission,  of  the  court  of  which  he  complains. 
^tna  Ins.  Co.  v.  Simmons 811 

16.  Only  acts  or  omissions  of  a  district  court  which  are  spe- 
cifically assigned  both  in  the  petition  in  error  and  in  the 
brief  in  support  thereof  will  be  considered.   Id. 

17.  An  assignment  of  error  that  a  verdict  is  contrary  to  the  in- 
structions of  the  court  may  be  overruled  where  it  appears 
that  the  verdict  is  in  accordance  with  any  one  of  the  instruc- 
tions.   Id. 

18.  The  burden  is  upon  the  party  complaining  of  the  action  of 
the  trial  court  to  specifically  point  out  what  is  complained 
of  and  show  that  it  was  prejudicially  erroneous.   Id. 

19.  An  assignment,  "Errors  of  law  occurring  at  the  trial  and 
duly  excepted  to  at  the  time,"  in  a  motion  for  new  trial 
sufficiently  raises  questions  as  to  admission  or  exclusion  of 
evidence;  but  is  not  sufficient  in  petition  in  error  to  present 
such  questions  to  supreme  court  for  review,  as  the  latter 
must  designate  the  evidence,  the  admission  or  exclusion  of 
which  is  assigned  for  error.  Fremont,  E.  d  M.  V.  R.  Co.  v. 
Root   900 

Bill  of  Exceptions. 

20.  The  failure  of  a  defeated  party,  through  his  own  neglect,  to 
secure  a  true  bill  of  exceptions,  presents  no  ground  for  re- 
versal.   Blomgren  v.  Holmquest 49 

21.  Affidavits  used  in  the  district  court  cannot  be  considered  In 
the  supreme  court  unless  embodied  in  the  bill  of  exceptions. 
Minick  v.  Minick 89 

22.  Affidavits  on  motion  for  a  new  trial  cannot  be  considered  in 
an  error  proceeding  unless  preserved  by  a  bill  of  exceptions, 
Rosecrans  v.  Asay ^^2 

23.  The  exclusion  as  evidence  of  a  paper  or  document  not  subse- 

65 
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quently  embodied  in  the  .bill  of  exceptions  cannot  be  re- 
viewed.   Qraham  v,  Frazier 90 

24.  Statements  in  a  bill  of  exceptions  that  it  does  not  contain  all 
the  evidence  must  be  taken  as  true,  though  the  certificate 
to  the  bill  states  that  it  contains  all  the  evidence.    Oreene 

V,  Oreene 546 

25.  Assignments  relating  to  errors  occurring  at  the  trial  may 
be  disregarded  in  absence  of  a  bill  of  exceptions.  Denise  v. 
City  of  Omaha 751 

26.  Errors  occurring  at  the  trial  cannot  be  reviewed  in  absence 
of  a  bill  of' exceptions.   Id, 

Briefs. 

27.  In  addition  to  a  concise  statement  of  the  facts  of  the  case, 
plaintiff  in  error,  under  an  appropriate  heading,  should  state 
in  his  brief  each  particular  thing  the  district  court  did,  or 
refused  to  do,  of  which  error  is  alleged,  collating  under  such 
heading  the  arguments  and  authorities  sustaining  his  con- 
tention,   ^tna  Ins.  Co.  v.  Sinunons 811 

Evidence. 

28.  A  question  of  fact  determined  on  conflicting  evidence  will 

not  be  reviewed.    Graham  v.  Frazier 90 

Johnson  V.  Wirth 115 

McCormick  Harvesting  Machine  Co.  v.  Seeman 312 

Halbert  v.  Rosenbalm 498 

Council  Bluffs  Canning  Co.  v.  Omaha  Tinware  Mfg.  Co 537 

Pumell  V.  Minor 555 

Sterling  v.  Hough 618 

King  V.  Murphy 671 

29.  A  finding,  where  the  evidence  is  confiicting,  will  not  be  dis- 
turbed unless  manifestly  wrong.    Crites  v.  Hart 54 

DarAdson  v.  Crosby 60 

Spurck  V.  Dean 66 

30.  In  absence  of  a  bill  of  exceptions,  the  judgment  may  be  af- 
firmed, where  the  sufficiency  of  the  evidence  is  the  only  ques- 
tion presented.    Aultman  v.  Welch 117 

31.  Where  the  only  question  presented  is  one  of  fact,  as  to  which 
the  evidence  is  confiicting,  the  judgment  may  be  affirmed. 
Bartram  v.  Sherman 181 

32.  On  motion  to  dismiss  a  proceeding  in  error  because  the  judg- 
ment below  had  been  satisfied  the  evidence  was  held  insufil- 
cient  to  show  that  the  satisfaction  was  procured  by  duress. 
Boatright  v.  Enewold 254 

33.  The  sufficiency  of  the  evidence  to  support  the  findings  will 
not  be  examined  where  part  of  the  testimony  has  been 
omitted  from  the  bill  of  exceptions.    Oreene  v.  Oreene 546 

34.  On  trial  to  the  court  without  a  jury  the  admission  of  incom- 
petent evidence  is  not  ground  for  reversal.    King  v.  Murphy. .  670 

35.  Where  the  evidence  is  confiicting,  the  judgment  will  not  be 
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reversed  merely  because,  in  the  appellate  court,  the  prepon- 
derance seems  to  be  in  favor  of  the  plaintiff  in  error.  Qreer 
V.  Winter  706 

Final  Orders, 

36.  Proceedings  below  cannot  be  reviewed  until  a  final  order  has 
been  rendered.    Ball  County  v.  Smith 274 

37.  In  a  proceeding  in  aid  of  execution  an  order  requiring  a 
judgment  defendant  to  appear  and  submit  to  an  examination 
is  a  final  order  from  which  he  may  appeal.  Clarke  v.  Ne- 
hraska  Nat.  Bank 800 

B armless  Error. 

38.  A  judgment  should  not  be  reversed  for  the  admission  of  im- 
material evidence  which  did  not  prejudice  the  rights  of  the 
party  complaining.    Graham  r.  Frazier 90 

39.  A  defendant  against  whom  judgment  has  been  rendered  can- 
not complain  because  the  court  instructed  the  jury  to  deduct 
from  the  damages  recoverable  by  plaintiff  the  amount  of  a 
set-off  not  pleaded  by  defendant.    Butler  t\  Ureene 280 

40.  Error  in  excluding  evidence  held  harmless  where  similar  evi- 
dence was  admitted.    Balbert  v,  Rosenbalm 498 

41.  Error,  if  any,  in  overruling  a  motion  to  dissolve  a  tem- 
porary injunction  held  cured  by  vacating  such  injunction 
upon  rendition  of  the  final  decree.    King  v.  Murphy 670 

Issues. 

42.  A  district  judge  has  no  authority  to  certify  a  question  to 
the  supreme  court  for  decision  without  having  ruled  upon  it. 
Lancaster  County  Bank  v.  Oillilan 169 

43.  On  appeal  to  the  district  court  the  cause  must  be  tried  with 
the  issues  unchanged,  except  as  to  matter  arising  after  the 
trial  in  the  inferior  court.    Halbert  v.  Rosenbalm 498 

44.  A  question  not  presented  below  may  be  disregarded  on  re- 
view.   Dayton  Spice-Mills  Co.  v.  Sloan 622 

46.  No  question  of  law  being  presented  by  the  record,  the  judg- 
ment may  be  affirmed,  where  the  instructions  properly  state 
the  issues  and  the  evidence  sustains  the  verdict.  O'Brien 
V.  Parsons 729 

Jurisdiction. 

46.  Unless  the  petition  in  error  is  filed  within  one  year  after 
rendition  of  the  judgment  below,  the  supreme  court  does  not 
acquire  jurisdiction  to  review  the  proceedings  on  error. 
Campbell  v.  Farmers  d  Merchants  Bank  of  Elk  Creek 143 

47.  In  absence  of  a  certified  transcript  the  supreme  court  does 
not  acquire  jurisdiction  to  review  the  judgment  below.  Wach- 
smuth  V,  Orient  Ins.  Co 590 

Jurisdictional  Amount. 

48.  Sees.  986, 1017,  of  the  Code,  denying  appeals  from  judgments 
of  justices  of  the  peace,  where  the  amount  claimed  does  not 
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exceed  |20,  are  not  repugnant  to  the  constitution.    Chicago, 
B.  d  Q.  R.  Co.v.  Headriok 286 

New  Trial. 

49.  Errors  in  Instructions  should  be  separately  assigned  in  the 
motion  for  a  new  trial  as  well  as  in  the  petition  in  error. 
Graham  r.  Frazier 90 

50.  In  a  motion  for  a  new  trial  an  assignment  that  "the  court 
erred  in  giving  instructions  2,  3,  5,  6,  7,  and  8,  and  each  of 
them  asked  for  by  plaintifT/'  is  sufficiently  specific  for  a  re- 
view of  each  of  the  instructions.   Aultman  v.  Martin 103 

51.  A  motion  for  a  new  trial  is  not  necessary  to  obtain  a  review, 
on  error,  of  an  order  refusing  to  permit  a  third  person  to 
intervene  in  an  action.    Deere  r.  Eagle  Mfg.  Co 386 

52.  A  motion  for  a  new  trial  is  not  necessary  to  a  review  of  the 
decision  of  the  district  court  in  reversing,  in  an  error  pro- 
ceeding, a  judgment  of  the  county  court.  Weitz  v.  Wood  Reap- 
ing d  Mowing  Machine  Co 434 

53.  Rulings,  except  such  as  are  made  during  the  trial  of  a  cause, 
to  be  available  in  an  error  proceeding,  should  be  specially 
assigned  in  the  motion  for  a  new  trial.   Andres  v.  Kridler 535 

54.  An  assignment  that  the  court  erred  in  admitting  or  exclud- 
ing certain  evidence  may  be  disregarded  where  no  complaint 
of  the  rulings  on  evidence  is  made  in  the  motion  for  a  new 
trial.    Burke  r.  Brown 723 

55.  Error  assigned  in  motion  for  new  trial  to  group  of  instruc- 
tions is  unavailing  where  any  one  thereof  is  without  error. 
Fremont,  F.  d  M.  Y.  R.  Co.  v.  Root 901 

Objections. 

56.  An  objection  to  the  admissibility  of  testimony  cannot  be 
raised  for  the  first  time  in  the  reviewing  court.  Oraham  t\ 
Frazier    90 

57.  In  a  suit  for  a  divorce,  objections  not  made  below  to  adju- 
dicating the  husband's  rights  in  land,  the  title  being  in  the 
wife,  will  be  disregarded  on  review.    Greene  v.  Greene 546 

58.  On  appeal  from  an  order  confirming  a  sale  the  supreme 
court  will  consider  only  the  specific  objections  made  below 

to  the  confirmation.    Creighton  Unicersity  v.  Muhihill 577 

59.  Allegations  of  error  as  to  admitting  evidence  not  objected  to 
will  be  disregarded.    Denise  v.  City  of  Omaha 750 

60.  An  order  sustaining  an  objection  to  a  question  put  by  a 
party  to  his  own  witness  will  not  be  reviewed,  where  the 
party  failed  to  make  an  offer  indicating  what  he  expected  to 

*  prove.   Id. 

Pres^imption. 

61.  Where  a  bill  of  exceptions  has  been  quashed  it  will  be  pre- 
sumed that  evidence  was  introduced  which  sustained  the 
judgment.    Van  Etten  v.  Test 725 
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Supersedeas. 

62.  An  order  appointing  a  receiver  pendente  lite  cannot  be  super- 
seded as  a  matter  of  right  during  the  pendency  of  an  appeal 
from  the  order.    State  v.  iStull 739 

Transcripts, 

63.  A  judgment  of  reversal  entered  upon  an  erroneous  trans- 
cript showing  error  in  the  record  may  be  set  aside  upon 
rehearing,  where  a  correct,  amended  transcript  shows  that 
the  judgment  below  is  without  error.    Scarborough  v,  Myrick,    32 

64.  The  transcript  of  the  record  of  the  district  court  imports 
vertty.    Minick  v.  Miniek 89 

65.  An  agreed  statement  of  facts  being  a  part  of  the  transcript 
of  the  proceedings  below  should  not,  in  the  supreme  court, 
be  stricken  from  the  files  as  a  bill  of  exceptions,  though  the 
statement  cannot  be  considered  upon  review.  Aultman  v, 
Welch  119 

66.  The  giving  of  an  instruction  is  not  reviewable  upon  a  trans- 
cript which  fails  to  show  that  the  party  complaining  ex- 
cepted to  the  ruling.  Merrill  v.  Equitable  Farm  d  Stock  Im- 
provement Co .* 198 

67.  Journal  entries  of  the  rulings  on  pleadings  must  be  taken 

as  true  statements.    Church  v.  Callihan 542 

68.  A  petition  in  error  filed  with  an  unauthenticated  transcript 
may  be  dismissed.  Einspahr  v.  Exchange  Sat.  Bank  of  Hast- 
ings   557 

69.  Several  judgments  in  cases  consolidated  cannot  be  reviewed 
on  the  transcript  of  a  single  judgment.  Wachstnuth  v.  Orient 
Ins,  Co 590 

70.  Neither  a  stipulation  as  to  the  character  of  the  judgment  be- 
low nor  a  recital  in  the  petition  in  error,  will  take  the  place 
of  a  certified  transcript.   Id. 

Witnesses, 

71.  That  the  testimony  of  a  witness  is  unintelligible  to  the  ste- 
nographer affords  no  ground  for  reversal.  Blomgren  v.  Holm- 
quest  49 

72.  In  absence  of  an  abuse  of  discretion  on  part  of  the  trial  court, 
error  does  not  appear  in  an  order  denying  a  request  to  have 
witnesses  excluded  from  the  court  room  during  the  trial. 
Halbert  v.  Rosenbalm 498 

Bobbery.    See  Crtmtt^al  I^aw,  1,  2. 

Boles  of  Court.    See  Briefs.    Courts.    Jury,  6. 

Sales.  See  Fraudulent  Conveyances.  Guaranty,  1.  Vendor  and 
Vendee. 
1.  The  measure  of  damages  for  the  seller's  breach  of  contract 
in  failing  to  make  delivery  Is,  generally,  the  difference  be- 
tween the  contract  price  and  the  fair  market  value  of  the 
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property  at  the  time  and  place  specified  in  the  agreement 

Graham  v,  Frazier 90 

2.  Verdict  for  plaintiff  in  an  action  for  the  price  of  goods  sold    • 
and  shipped  to  defendant  held  sustained  by  the  evidence. 
Dvexel  v.  Dasiiels 99 

School-Lands. 

1.  The  assignee  of  a  school -land  lease  obtains  no  rights  as 
against  the  state  until  the  assignment  has  been  entered  of 
record.    Langan  v,  Binfield 857 

2.  An  assignee  of  a  school-land  lease  whose  assignment  has  not 
been  entered  of  record  as  required  by  statute  is  not  entitled 
to  redeem  from  a  forfeiture  of  the  lease,   ict. 

Schools  and  School  Districts. 

1.  Under  sec.  9,  subd.  1,  ch.  79,  Comp.  Stats.,  it  is  the  duty  of 
the  county  superintendent  to  determine  the  amount  due,  on 
account  of  public  property,  to  a  new  district  erected  from 
older  districts,  upon  the  basis  of  the  taxable  property  in  the 
respective  districts  at  the  time  of  the  division.  School  Dis- 
trict  r.  ISchool  District S3 

2.  The  interest  of  a  new  school  district  in  the  property  of  the 
districts  of  which  It  was  formerly  a  part  should  not  be  de- 
feated through  failure  of  the  county  superintendent  to  take 
action  in  regard  to  a  division  of  the  corporate  property.   Id. 

3.  Presentation  of  a  claim  to  the  secretary  or  co^imlttee  on 
claims  held  not  a  condition  precedent  to  the  commencement 

of  an  action  on  the  claim.    Andrews  r.  School  District 420 

4.  A  school  district  like  that  of  the  city  of  McCook  cannot  con- 
tract an  indebtedness  for  furnishing  a  schoolhouse,  and  issue 
warrants  payable  in  the  future,  with  interest,  to  the  con- 
tractor or  order.   Id. 

5.  The  teacher  In  a  district  school  is  not  a  public  officer.   State 

V.  Smith   765 

6.  A  contract  to  teach  in  a  district  school  is  one  of  employment, 
the  district,  represented  by  the  school  board,  being  an  em- 
ployer and  the  teacher  an  employe.   Id. 

7.  The  state  superintendent,  the  county  superintendents,  and 
the  school  district  boards  have  the  general  care  and  super- 
vision of  the  free  schools.   Id. 

Sentence.    See  CRiMiNAii  Law,  7.    iNToxicATmo  Liquors,  3. 

Set-Off  and  Counter-Claim.    See  Review,  39. 

The  defendant  In  an  action  by  the  assignee  to  recover  money 
due  to  an  insolvent  banking  corporation  may  set  off  against 
the  amount  owing  by  him  to  the  bank  an  indebtedness  of  the 
latter  to  him.    Bernstein  v.  Cohurn 734 

Settlements.    See  Compromise  and  Settlement. 
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Sheriffs  and  Constables. 

1.  A  sheriff  Is  entitled  to  mileage  at  the  rate  of  five  cents  per 
mile  tor  conveying  insane  patients  to  the  hospital.  Smith  v. 
Franklin  County 164 

2.  In  a  suit  on  a  sheriff's  bond  for  proceeds  of  a  sale  the  evi- 
dence was  held  Insufficient  to  sustain  a  verdict  for  defend- 
ants.  Fire  A88'n  of  Philadelphia  v.  Ruby 684 

3.  In  a  suit  against  a  sheriff  for  failing  to  pay  the  proceeds  of 
a  sale  to  the  proper  person  the  officer  does  not  discharge 
himself  from  liability  by  showing  that  he  paid  the  money 
which  he  received  to  the  clerk.   Id, 

Special  Assessments.    See  Municipai*  Cobporations,  12,  14. 

Special  Findings.    See  Trial,  10,  11. 

Statute  of  Frauds. 

Contract  of  an  agent  in  name  of  principal  for  sale  of  lands  Is 
void,  unless  authority  of  agent  Is  evidenced  by  writing. 
O'Shea  r.  Rice 893 

Statutes.     See   Bill   of   Exceptions,   2.     Constitutional    Law. 
Partnership,  6.    Table,  ante,  p.  Iv. 

1.  A  law  is  general  where  it  operates  alike  on  all  persons  or 
localities  of  a  class,  or  who  are  brought  within  the  relations 
and  circumstances  provided  for,  the  classification  so  adopted 
by  the  legislature  having  a  basis  in  reason  and  not  being 
purely  arbitrary.  Livingston  Loan  &  Building  A88*n  v.  Drum- 
mond    201 

2.  Ch.  107,  Session  Laws,  1887  (Criminal  Code,  sec.  87a).  re- 
quiring persons  who  erect  and  maintain  mill-dams  in 
streams  to  provide  fishways,  is  unconstitutional,  the  sub- 
ject not  being  expressed  in  the  title  of  the  act.  Went  Point 
Water  Pouoer  d  Land  Improvement  Co.  t?.  State 224 

3.  Where  it  is  sought  to  amend  a  legislative  enactment  the 
amended  law  must  be  set  out  in  the  new  act  and,  in  addition, 
contain  a  provision  for  the  repeal  of  the  old  law  so  amended. 
State  V.  City  of  Kearney 325 

4.  The  act  to  amend  subd.  1,  sec.  69,  ch.  14,  Comp.  Stats.  (Ses- 
sion Laws,  1885,  p.  161),  providing  for  tax  levies  for  water- 
works and  other  purposes,  does  not  conflict  with  sec.  11,  art 
3,  of  the  constitution  relating  to  amendments.   Id, 

5.  Though  there  Is  apparent  confusion  in  the  application  of  an 
act  to  an  existing  statute  sought  to  be  amended,  the  amenda- 
tory act  will  not  be  declared  unconstitutional,  where  the  In- 
tention of  the  legislature  is  not  doubtful  and  the  amendment 
is  consistent  with  the  title  and  subject-matter  of  the  original 
law.   Id. 

6.  A  statute  without  an  emergency  clause  does  not  go  Into  ef- 
fect until  three  calendar  months  after  the  adjournment  of 
the  legislature.   Id. 
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7.  The  amendment  of  a  subdivision  of  a  section  of  a  desig- 
nated statute  is  not  unconstitutional  merely  because  the 
amendatory  act  does  not  contain  the  entire  section  as 
amended.   Id, 

8.  The  act  of  March  10,  1886,  to  amend  sec.  69  of  an  act  enti- 
tled *'  'An  act  to  provide  for  the  organization,  government, 
and  powers  of  cities  and  villages,'  approved  March  1,  1879" 
(Session  Laws,  1886,  p.  162),  does  not  conflict  with  sec.  11, 
art.  3,  of  the  constitution,  though  an  act  was  passed  with  an 
emergency  clause  March  2,  1886,  amending  a  subdivision  of 
said  section  69.   Id, 

9.  Specific  provisions  of  a  statute  relating  to  a  particular  sub- 
ject will  prevail  over  general  provisions  In  the  same  enact- 
ment. Id 326 

10.  A  legislative  enactment  will  be  construed  to  operate  only 
prospectively,  unless  the  intent  to  the  contrary  Is  plainly 
expressed.  Id 337 

11.  That  portion  of  the  act  of  March  31,  1887,  entitled  "An  act 
to  amend  sec.  69,  art.  1,  ch.  14,  Comp.  Stats.,  and  to  repeal 
said  section  (Session  Laws,  1887,  p.  291),  providing  that  a 
city  of  the  second  class  or  village  may  pass  an  ordinance 
providing  for  a  tax  not  exceeding  seven  mills  on  the  assessed 
valuation  to  pay  water  rent,  has  no  retrospective  operation. 
Id. 

12.  Where  an  act  is  complete  in  itself,  the  legislature  may,  under 
the  title  of  an  act  to  amend  the  former  one,  substitute  an- 
other law  of  similar  complete  character,  and  so  long  as  its 
provisions  are  germane  to  the  title  and  subject  of  the  act 
amended,  it  may  be  valid,  though  operating  incidentally  to 
modify  other  statutes.    Henry  v.  Ward 393 

13.  The  comma  after  the  word  "acknowledged"  in  the  fourth 
line  of  se^.  6,  ch.  6,  Comp.  Stats.,  is  an  interpolation. 
finger  i\  Hummers 459 

14.  Where  the  legislature  adopts  a  statute  of  another  state,  the 
judicial  construction  of  the  highest  court  of  that  state  is 
likewise  adopted.    Forrester  v,  Kearney  Nat,  Bank 655 

Stenographers.    See  Bill  of  Exceptions,  10. 

Stockholders.    See  Banks  and  Banking,  3-5. 

Storage.    See  Bailment,  6. 

Street  Bailways.    See  Damages,  1. 

Streets.    See  Dedication. 

Summons.    See  Appearance,  1. 

Service  made  within  the  state  upon  the  managing  agent  of  a  for- 
eign corporation  held  sufficient  to  confer  jurisdiction  upon 
a  district  court,  under  sec.  59  of  the  Code.  Council  Bluffn 
Canning  Co,  v,  Omaha  Tinware  Mfg,  Co 537 
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Supersedeas.    See  Review,  62. 

Surface  Water. 

Plaintiff  cannot  recover  for  damages  caused  by  the  drainage 
of  water  into  a  ravine  on  his  farm  from  a  pond  on  defend- 
ant's tand,  where  plaintiff  admits  that  the  ravine  is  a  natural 
waterway  and  that  the  water  generally,  from  that  portion  of 
the  country,  flows  through  the  ravine.    Rath  v.  Zembleman. .  361 

Tacking.    See  Advebss  Possession,  6. 

Taxation.  See  Mobtoageb,  1.  Municipal  Corporations,  4,  12, 14. 
Replevin,  2. 

1.  A  description  is  sufficient  if,  by  reference  to  generally  known 
plats  or  otherwise,  the  land  is  described  with  such  certainty 
as  to  afford  notice,  and  protect  the  owner's  rights.    Kershaw 

V,  Jansen 467 

2.  The  owner  of  taxable  land  cannot  avoid  payment  of  taxes 
because  the  description  of  the  land  on  the  assessment  roll 
and  tax  list  does  not  refer  to  a  lawfully  existing  recorded 
plat  or  subdivision.   Id. 

Teachers.    See  Schools  and  School  Districts,  5,  6. 

Tender. 

A  formal  tender  of  money  is  not  required  where  it  is  disclosed 
that  it  would  have  been  fruitless,  if  made.   Qraham  v.  Frazier,    91 

Time.    See  Limitation  op  Actions.    Review,  46.    Statutes,  6. 

Transcripts.    See  Review,  63-70. 

TriaL  See  CriIiinal  Law,  6.  Equity.  Injunction,  2.  Instruc- 
tions. Insurance,  14.  Jury.  Reference.  Review,  14, 
23,  56,  60.    Trover  and  Conversion,  1. 

1.  That  the  testimony  of  a  witness  was  unintelligible  to  the 
stenographer  affords  no  ground  for  reversal  of  a  judgment. 
Blomgren  v.  Holmquest 49 

2.  It  is  the  duty  of  parties  to  assist  in  preserving  the  evidence, 
and  the  failure  of  the  defeated  party,  through  his  own 
neglect,  to  secure  a  bill  of  exceptions  is  not  ground  for  re- 
versal of  a  judgment.   Id, 

Z,  Where  the  right  of  plaintiff  to  possession  has  been  shown 
in  an  action  of  replevin,  \he  court  may  direct  a  verdict  in 
his  favor  in  the  absence  of  proof  of  the  existence  of  a  dis- 
tress warrant  under  which  alone  defendant  claims.  Barkley 
V.  Leiter 123 

4.  The  following  remark  held  not  prejudicial  error:  "The  court 
states  in  the  presence  of  the  jury  that  this  line  of  examina- 
tion has  developed  the  theory  of  the  plaintiff."  Qraham  v. 
Frazier 98 

6.  A  court  is  not  obliged  to  submit  to  the  jury  evidence  not  ap- 
plicable to  any  issue  made  by  the  pleadings.  Schields  v,  Hor- 
hach   262 
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Trial—concluded. 

6.  An  exception  to  InBtructions  en  ma$ae  is  unayailing  nnless 
each  paragraph  is  erroneous.    Union  P.  R.  Co,  v.  Montgomery,  421 

7.  Error  in  excluding  evidence  held  harmless,  where  similar 

evidence  was  admitted.   Halbert  v.  Roeenbalm 498 

Denise  v.  City  of  Omaha 750 

8.  The  court  may,  in  its  discretion,  deny  a  request  to  have 
witnesses  excluded  from  the  court  room  during  the  trial. 
Halbert  v,  Roaenhalm, .- 498 

9.  Where  impartial  minds  may  draw  different  conclusions  from 
undisputed  facts,  the  question  is  one  for  the  determination 

of  the  jury.    Thomson  v.  Shelton 644 

10.  Where  a  special  finding  of  fact  is  inconsistent  with  the  gen- 
eral verdict,  the  former  controls,  and  the  court  may  give 
judgment  accordingly.    Johnston  v,  Milwaukee  d  Wyoming  ffi» 

vestment  Co ^8 

Chicago,  B.  d  Q,  R,  Co,  v.  McOinnis 649 

11.  Where  a  special  finding  of  fact  is  a  conclusion  drawn  from 
other  special  findings,  and  is  manifestly  wrong,  it  may  be 
disregarded.    Johnston  v,  Milwaukee  d  Wyoming  Investment 

Co 68 

12.  After  answers  to  special  interrogatories  have  been  returned 
with  the  general  verdict  and  received  and  recorded  without 
objection,  it  is  too  late  to  complain  that  they  were  not  signed 

by  the  foreman  of  the  jury.    Thompson  v.  Thompson 157 

13.  A  special  finding,  made  at  the  request  of  one  party  after 
judgment  and  without  notice  to  the  adverse  party,  is  void. 
Waclismuth  v.  Orient  Ins.  Co ^ 590 

14.  Objections  to  form  or  terms  of  a  verdict  should  be  made  at 
the  time  it  is  rendered.    Yankton,  N,  d  S.  W.  R,  Co.  v.  State. .  272 

Trover  and  Conversion. 

1.  A  verdict  for  a  defendant  who  did  not  appear,  and  whose  de- 
fault has  been  entered,  is  contrary  to  law.  Herbert  v.  War- 
tendyke    182 

2.  The  measure  of  damages  in  an  action  by  a  mortgagee  for  the 
conversion  of  mortgaged  chattels  is  the  amount  of  the  mort- 
gage, not  exceeding  the  value  of  the  property  converted. 
Kasper  v,  Walla 2S8 

S.  Where  a  guardian  mortgaged  lAs  goods  to  a  trustee  to  se- 
cure a  claim  of  the  ward,  and  the  trustee  sued  the  guardian's 
creditors  for  conversion  of  the  goods,  defendants  may  prove 
that  a  portion  of  the  debt  secured  was  paid  by  the  guardian 
to  the  estate  of  the  ward.    Plummer  v.  Oreen 316 

4.  The  owner  of  a  note  wrongfully  in  possession  of  one  who 
collected  and  appropriated  to  his  own  use  the  installments 
of  interest  as  they  matured  may  recover  from  the  latter  the 
aggregate  interest  thus  collected.   Halbert  v.  Rosenbalm 498 

5.  The  measure  of  damages  for  the  conversion  of  a  note  is  its 
value  at  the  time  of  the  conversion,  with  interest.   Id. 
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Trover  and  Convmsion—ooncluded, 

6.  In  a  petition  by  a  firm  to  recover  the  valae  of  property  in 
which  the  firm  had  a  special  ownership  by  virtue  of  a  chat- 
tel mortgage  executed  to  the  partnership  in  its  firm  name, 
there  must  be  an  allegation  as  to  partnership,  under  sec.  24 

of  the  Code.    Church  v.  Cdllihan 542 

7.  In  an  action  for  conversion,  a  general  allegation  that  de- 
fendant unlawfully  and  wrongfully  converted  the  property 

is  sufficient.   Sanford  v.  Jensen 767 

Trusts.    See  Banks  and  Banking.    Fraudulent  Conveyances,  6. 
Homestead,  4.    Insolvency,  1.    Interest,  1. 

1.  Trust  funds  do  not  lose  their  character  as  such  by  being 
deposited  in  bank  by  the  trustee  to  his  own  account.    Cody 

V.  South  Omaha  Nat.  Bank. 125 

2.  So  long  as  trust  funds  can  be  traced  and  distinguished  in  the 
hands  of  the  trustee  or  his  assigns,  they  remain  subject  to 
the  trust.   Id. 

TTltra  Vires.    See  Corporations,  11.    Municipal  Corporations,  6. 

TTsury.    See  Building  and  Loan  Associations,  1. 

Variance.    See  Indictment  and  Information,  2,  8. 

Vendor  and  Vendee.    See  Adverse  Possession,  2.    Damages,  2. 
1.  The  holder  of  a  registered  quitclaim  deed,  who  purchased 
in  good  faith,  takes  title  superior  to  that  acquired  under  a 
prior  unrecorded  deed  of  which  he  had  no  notice.    Schott 

V.  Dosh 187 

'2.  In  an  executory  contract  for  the  sale  of  realty  the  title  re- 
tained by  the  vendor  is  security  for  the  unpaid  purchase 
money.    Hendrix  v.  Barker 369 

8.  In  an  executory  contract  for  the  sale  of  realty  the  vendor, 
upon  default  of  vendee,  may  treat  the  contract  as  a  mort- 
gage and  foreclose  it  as  such.   Id. 

4.  Equity  treats  the  vendor  as  the  trustee  of  the  purchaser  and 
the  purchaser  as  the  trustee  of  the  purchase  money  for  the 
vendor.   Id. 

5.  In  a  suit  to  foreclose  a  contract,  the  character  of  the  decree 
must  be  determined  by  the  particular  facts  and  circum- 
stances of  the  case  and  the  equitable  rights  of  the  parties. 
Id. 

6.  Evidence  held  to  establish  an  affirmance  by  plaintiff  of  the 
contract  sought  to  be  rescinded  on  the  ground  of  fraud. 
Pollock  V.  Smith 864 

7.  One  who  was  deceived  by  fraudulent  representations  of  an- 
other may  elect  to  rescind  the  contract  of  sale  and  reclaim 
the  property  parted  with,  or  to  affirm  the  contract  and  sue 
for  damages,  but  cannot  pursue  both  remedies.   Id 

Venire.    See  Jury,  4,  5. 
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Venue. 

Sec.  54  of  the  Code,  providing  that  a  suit  against  an  officer  must 
be  brought  in  the  county  where  the  cause  of  action,  or  some 
part  thereof,  arose,  applies  to  a  suit  begun  after  the  expira- 
tion of  the  term  of  office  and  the  removal  of  the  officer  from 
the  county.    Herbert  t?.  Wortendyke 182 

Verdict    See  Tbial,  3, 12, 14. 

Draws  interest  to  date  of  Judgment  rendered  thereon.  Fre- 
mont, E,  d  M.  y.  R.  Co.  V.  Root 901 

Villages.    See  Quo  Warranto. 

Voluntary  Assignments.    See  Set-Off  and  CoimTER-CLAiic. 

1.  Except  as  authorized  by  statute,  the  assignee  cannot  assert 
rights  beyond  those  possessed  by  the  assignor  before  the 
assignment.    Lancaster  County  Bank  v.  Qillilan 165 

2.  A  voluntary  assignment  is  void  unless  witnessed.  Sager  v. 
Summers  459 

8.  In  construing  sec.  6,  ch.  6,  Gomp.  Stats.,  it  was  held  that  vol- 
untary assignments  must  be  in  writing,  and  executed  and 
acknowledged,  as  ordinary  conveyances  of  realty.   Id, 

Voluntary  Associations.    See  Associations. 

Wages.    See  Evidence,  6. 

Waiver.    See  Attachment,  2.    Executors  and  Administratobs,  8. 
Guaranty,  1.   Insurance,  6,  7.   Pleading,  6.   Reference. 

Warehousemen.    See  Bailment,  5,  6. 

Warranties.    See  Insurance,  10-15. 

Warrants.    See  Schools  and  School  Districts,  4. 

Water  Companies.    See  Municipal  Corporations,  4,  10. 

Water-Courses.    See  Mills  and  Mill-Dams. 

Wells.    See  Mechanics*  Liens,  1. 

Wills.    See  Executors  and  Administrators. 

1.  Sec.  127,  ch.  23,  Gomp.  Stats.,  does  not  require  the  words 
composing  the  name  of  an  illiterate  testator  to  be  written 
at  the  end  of  his  will,  his  mark  intended  and  adopted  as  his 
signature  being  sufficient.    Thompson  v,  Thompson 157 

2.  Sec.  127,  ch.  23,  Gomp.  Stats.,  does  not  require  the  witnesses 
to  subscribe  the  will  at  the  express  request  of  the  testator. 
Id. 

3.  Evidence  held  to  sustain  a  finding  that  the  testator  was  of 
sound  mind  and  that  he  was  not  induced  by  undue  influence 
in  the  execution  of  his  will.    Id. 
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Witnesses.  See  Cbiminal  Law,  6,  9,  11.  Depositions,  S.  Evi- 
dence, 3,  4.  Review,  71,  72.  Voluntaby  Assignments,  2. 
Wills,  2. 

1.  In  absence  of  an  abuse  of  discretion,  the  action  of  the  trial 
court  in  limiting:  the  cross-examination  of  a  witnes§  will  not 

be  reviewed  in  the  supreme  court.    Stough  v,  Ogden 291 

2.  Testimony  of  a  witness  should  not  be  disregarded  because  he 
made  a  misstatement,  unless  it  was  willfully  and  intention- 
ally false.    McConnick  Harvesting  Machine  Co,  v,  Seeman.,,,  312 

3.  Whether  the  false  statement  of  a  witness  was  intentionally 
made  is  a  question  for^he  jury.   Id, 

4.  In  a  suit  by  an  executor  to  recover  money  given  by  testatrix 
to  defendant  for  investment,  the  latter  was  held  competent  to 
testify  how  little,  if  anything,  remained  unpaid  to  the  estate, 
where  he  had  been  previously  required,  as  a  witness,  to 
identify  letters  which  he  had  written  to  testatrix  concerning 
the  transaction  and  to  state  only  the  amount  received  from 
her.     (See,  also,  48  Neb.,  691.)     Taylor  v,  Ainswarth 696 

6.  Answers  to  questions  on  cross-examination  as  to  the  ca- 
pacity of  the  witness  to  testify  as  an  expert  held  properly 
excluded.    Denise  v.  City  of  Omaha 761 

6.  It  is  error  for  a  court,  in  a  criminal  case,  to  single  out  a  par- 
ticular witness  for  the  defense  and  give  to  the  Jury  a  cau- 
tionary instruction  which  applies  to  his  testimony  the  rule, 
"Falsw  in  utio,  falsua  in  omnibus,"    Argabright  v,  State 760 

Word. 

"Residence."    Johnson  v.  May 601 

Writs.    See  Mandamus,  13.    Summons. 


JiOCl'U 


I 

i 


m^z . 


<  wi  • 


